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9th Circuit Opinion
KING District Judge

. OVERVI EW

AlliedSignal, Inc. ("AlliedSignal") appeals fromthe district
court's disnmissal under Federal Rule of Civil Procedure

12(b) (6) of its action seeking noney danages and equitable
relief against the City of Phoenix ("City") for danmge to

Al liedSignal's water sprinkler systens ("systens"). Allied-
Signal contends that the district court erred by (1) concluding
that the City was entitled to absolute inmunity against its
clains for nmoney damages, and (2) concludi ng that manda-

mus relief was unavailable in light of the City's discretion in
i mpl enenting its water disinfection policy. W have jurisdic-
tion under 28 U.S.C. S 1291, and we reverse in part and

affirmin part.

1. BACKGROUND

Al liedSignal, a Del aware corporation, owns various parcels

of real property within the City of Phoenix, each containing

a fire protection sprinkler system AlliedSignal gets the water
necessary to operate its systems fromthe City's public water
supply system Because the water cones fromthe sane distri-

buti on system used for providing drinking water to the City's
residents, the water is treated by the City pursuant to its water
di sinfection policy to make it potable. In 1995, AlliedSignal

di scovered that the pipes in its systens were corroding at an

unusual ly rapid rate. AlliedSignal determ ned that corrosion-
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i nduci ng bacteria ("CIB") in the water supplied by the Cty

was causing the corrosion.

7020

AlliedSignal filed an adninistrative claimagainst the City.
The City refused to accept the claimand AlliedSignal brought
this diversity action alleging that the water provided by the
City contains excessive anpbunts of bacteria. AlliedSignal
asserted clains for negligence, breach of the inplied warranty
of merchantability, breach of inplied warranty of fitness for
a particular purpose, strict liability for defective product, and
failure to warn. In its conplaint, AlliedSignal sought damages
for the cost of replacing the corroded pipes and a permanent

i njunction and/or a wit of mandanmus requiring the City to
take all necessary neasures to ensure that the water it pro-

vides is free of CIB.

The City filed a motion to dismss pursuant to Rule

12(b)(6), contending that AlliedSignal's clainms were barred

by Arizona's Actions Against Public Entities or Public

Enpl oyees Act ("lmunity Act"), Ariz. Rev. Stat. S 12-820

et seq. The district court granted the notion, concluding that
the City was absolutely inmmune under the Immunity Act from

Al liedSignal's challenge to the City's fornulation of a water
di sinfection policy. The district court also rejected AlliedSig-

nal's request for a wit of mandanus requiring the City to pre-
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treat its water so that it is free of CIB, concluding that

"mandamus may not be used to instruct a public official how

to exercise discretion." This appeal followed.

[11. ANALYSIS

It is well-settled law in Arizona that governnental inmu-

nity is the exception and liability is the rule. See Cty of Tuc-
son v. Fahringer, 795 P.2d 819, 820 (Ariz. 1990). Under

S 12-820.01 of the Inmunity Act, "public entities are pro-

tected by absolute inmmunity when the process involves |egis-
lative or judicial decision naking within the respective

powers granted to the legislature or judiciary, but entities are

entitled to immunity for admnistrative action only to the

7021

extent such action involves the deternination of fundanental
governmental policy." Fidelity Sec. Life Ins. Co. v. Arizona

Dep't of Ins., 954 P.2d 580, 583 (Ariz. 1998).

It is undisputed that the City's delivery of water is an
adm ni strative action and thus will only give rise to imunity
to the extent that it involves the determ nation of fundanental
governmental policy. In granting the City's Rule 12(b)(6)

notion, the district court concluded that AlliedSignal's com
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pl aint challenged the City's forrmulation of its water disinfec-
tion policy that the court found to be "the quintessential
exerci se of governnmental discretion in an area of fundanental
government policy." See Galati v. Lake Havasu City, 920

P.2d 11, 15 (Ariz. C. App. 1996) (absolute imunity applies
to discretionary governmental actions involving fundanenta
governmental policy). AlliedSignal contends that disn ssal of
its conplaint at the pleading state was inappropriate because
the district court misread the conplaint as challenging the
City's formulation of its water disinfection policy. As Alli ed-
Signal points out, the conplaint doesn't nmention the water

di sinfection policy. Rather, it merely states that the Cty was
negligent in delivering contam nated water to its facilities.
The conplaint offers no theories as to how this water becane
contam nated. The question thus becones whet her the district
court's dismssal of AlliedSignal's conplaint based on its
conclusion that the City was entitled to imunity from

Al li edSignal's negligence claimseeking noney danmages was

appropriate under Rule 12(b)(6).

[1] A dismissal for failure to state a claimpursuant to Rule
12(b)(6) is reviewed de novo. See Steckman v. Hart Brew ng,

Inc., 143 F.3d 1293, 1295 (9th Cr. 1998). Wen reviewing a

di smissal for failure to state a claimpursuant to Rule 12(b)(6)
all allegations of material fact are taken as true and construed
in the light nost favorable to the non-noving party. See

Jensen v. City of Oxnard, 145 F.3d 1078, 1082 (9th Cir.), cert.
denied, 119 S. C. 540 (1998). A conplaint should not be dis-

m ssed under Rule 12(b)(6) unless it appears beyond a doubt

http://www.ca9.uscourts.gov/ca9/newopinions.nsf/04485t8dcbd4e1ea882569520074e698/dafe7e9bcasc...

Page 6 of 19

11/13/2003



9th Circuit Opinion
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that the non-nmoving party can prove no set of facts in support
of its claimwhich would entitle it to relief. See Steckman, 143

F.3d at 1295.

As previously stated, not all admi nistrative decisions nade

by a public entity in Arizona are entitled to immunity. To be
entitled to immunity for its administrative actions, a public
entity nust denonstrate that the action involves the determi -
nati on of a fundamental governnental policy. See Warrington

v. Tenpe Elenentary Sch. Dist. No. 3, 928 P.2d 673, 676

(Ariz. C. App. 1996). The burden of showi ng that its adm n-
istrative action falls within this narrow category of fundanen-
tal governnental policy nmaking rests with the public entity.

See Fidelity, 954 P.2d at 583.

In Fidelity, the Arizona Suprene Court reversed the court

of appeals' affirmance, in a consolidated appeal, of the Mari-
copa County Superior Court's dism ssal of three separate

conpl aints under Arizona Rule of Civil Procedure 12(b)(6).2
See id. at 581-82. In each case, the plaintiffs' conplaints

al l eged that the defendant public entities were negligent in
carrying out their administrative duties. The trial courts con-
cluded that dismssal at the pleading stage was appropriate

because the defendant public entities were entitled to absolute
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i mMmunity under the Immunity Act for their discretionary

actions involving fundamental governnmental policy. See id. at
582. In reversing, the Arizona Supreme Court held that the

trial courts acted prematurely by granting Rule 12(b)(6)

nmotions in the "face of the allegations in these conplaints.”
Id. at 583. The Court held that "[o]n the face of the pleadi ngs"
it was not apparent that the public entities were acting in an
area of fundamental governmental policy. Id. at 584. Thus,
because the public entity has the burden of "plead[ing] and
prov[ing]" that their actions fall within the "narrow category

of fundanental governnental policy naking," and the four

2 Arizona Rule of Civil Procedure 12(b)(6) is identical to Federal Rule

of Civil Procedure 12(b)(6).

7023

corners of the plaintiffs' conplaints did not evince such
action, the trial courts erred by granting defendants' notions

to dismss. |d. at 583-84.

[2] The district court in the case before us nade a simlar
error. Fairly read, the four corners of AlliedSignal's conplaint
all eges that it purchased water fromthe City and the water

cont ai ned excessive anounts of bacteria that danmaged its sys-
tems. Nowhere in the conplaint does AlliedSignal allege that

the City's fornulation of its water disinfection policy was the

cause of the excessive bacteria in the water. As AlliedSignha
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points out, there are numerous potential explanations for the
presence of excessive bacteria in the water; only one (the
Cty's formulation of its water disinfection policy) that would
arguably entitle the City to immnity from Al liedSignal's
claimfor noney danmmges. For exanple, a m stake nade by

a City enployee charged with the ninisterial task of inple-
nmenting the water disinfection policy may have caused the
hei ght ened | evel of bacteria and the resultant harmto Allied-
Signal's systenms. Under Arizona law, the City nost likely

woul d not be entitled to inmunity under the Inmmunity Act for
this hypothetical act of negligence. See Evenstad v. State, 875
P.2d 811, 816-17 (Ariz. C. App. 1993) (distinguishing

bet ween di scretionary governnental actions involving funda-
ment al governnental policy, to which imunity applies, and
mnisterial actions inplenenting that policy, to which immu-
nity does not apply); Ryan v. State, 656 P.2d 597, 598 (Ariz.
1982) ("[Where negligence is the proxi mate cause of injury,
the rule is liability and inmunity is the exception.") (quoting
Stone v. Arizona H ghway Comm n, 381 P.2d 107, 112 (Ari z.

1963); Diaz v. Magna Copper Co., 950 P.2d 1165, 1175

(Ariz. C. App. 1997) (state inspector's negligent inplenenta-
tion of governnental policy not entitled to absolute imu-
nity); Schabel v. Deer Valley Unified Sch. Dist. No. 97, 920
P.2d 41, 46 (Ariz. C. App. 1996) (policy level decision to
install a playground is entitled to imunity but negligent

i mpl enentation of that policy is not); Warrington, 928 P.2d

at 676 (school district's placenent of bus stop is operationa

7024
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decision not entitled to absolute i munity under the | nmu-

nity Act).

[3] W do not, of course, nean to inply that the City or

one of its enployees was guilty of this or any other negligent
act in inplenenting its water disinfection policy. Qur intent
is merely to illustrate that, on its face, AlliedSignal's com
pl ai nt suggests the exi stence of negligence by the City in
delivering the tainted water and, given the narrow scope of
governmental immunity in Arizona, if AlliedSignal can pro-

duce evi dence showi ng such negligence it may be able to pre-
vail on its clains.3 See Stecknman, 143 F.3d at 1295 (a claim
shoul d not be dism ssed under Rule 12(b)(6) unless it appears
beyond doubt that a plaintiff can prove no set of facts in sup-
port of its claimthat would entitle it to relief). Here, exanin-
ing the face of AlliedSignal's conplaint, we cannot say that

it is "beyond doubt" that AlliedSignal will be unable to prove

the facts necessary to entitle it to relief.

Mor eover, Federal Rule of Civil Procedure 8(a)(2) requires
only notice pleading--"a short and plain statenment of the
claimshowi ng that the pleader is entitled to relief.” Fed. R
Cv. P. 8(a)(2). AlliedSignal contends that the damage to their
systens was caused as a direct result of the Cty's negligence
in delivering water containing excessive anounts of bacteria.

We are not persuaded by the City's argunent that, even if
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i Mmunity does not apply here, the disnissal was neverthel ess

appropriate because AlliedSignal failed to plead specific facts

inits conplaint concerning the nature of the City's alleged

31t my well be that, as the Gty argues, the existence of bacteria in the
water it delivered to AlliedSignal is an unavoidable result of the City's

di scretionary act of forrmulating a water disinfection policy that conplies
with federal law and that AlliedSignal will be unable to prove any other
cause for the bacteria. Unlikelihood of success, however, does not, by
itself, justify dismssal under Rule 12(b)(6). See Scheuer v. Rhodes, 416

U S. 232, 236 (1974) ("The issue is not whether a plaintiff will ultimately
prevail but whether the claimant is entitled to offer evidence to support the
clainms. Indeed it may appear on the face of the pleadings that a recovery

is very renpte and unlikely but that is not the test.").

7025

negligence. Rule 8(a)(2)'s liberal pleading standard only
requires that "the avernents of the conplaint sufficiently

establish a basis for judgment agai nst the defendant." See
Yamaguchi v. United States Dep't of the Air Force , 109 F.3d

1475, 1481 (9th Cir. 1997).

[4] Further, we are required to take all allegations of nate-
rial fact in the conplaint as true and construe themin the |ight
nost favorable to AlliedSignal. See Jensen, 145 F.3d at 1082.
Wiile AlliedSignal may not ultimtely prevail, we cannot say

that AlliedSignal's conplaint fails to state a claimthat would
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entitle it to relief under Arizona |aw. See, e.g., Glati, 920
P.2d at 15 (governnental inmunity does not apply to plain-
tiff's negligence clains). The conplaint tells the City that its
al | egedly negligent conduct caused the danage to AlliedSig-
nal's systens, providing notice of the claimthe City would

need to defend agai nst. See Yamaguchi, 109 F.3d at 1481

("[A]lI'l the Rules require is "a short and plain statenent of the
claimi that will give the defendant fair notice of what the
plaintiff's claimis and the grounds upon which it rests.")
(quoting Conley v. Gbson, 355 U S. 41, 47 (1957)). W con-
clude that the district court erred in disnmissing AlliedSignal's
claimfor danages. Thus, we reverse the district court's dis-

m ssal of AlliedSignal's claimfor danmages and renand this

case to the district court for further proceedings.

Al liedSignal also argues that the district court erred by dis-
mssing its claimfor injunctive relief. W disagree. As Alli ed-
Si gnal concedes, the district court recognized that

Al liedSignal's requested equitable relief could not be barred
by the Immunity Act when it stated that "the statute immu-

nizes a public entity only from noney damages and not from

equitable relief." See Zeigler v. Kirschner , 781 P.2d 54, 61
(Ariz. C. App. 1989) (concluding that Imunity Act does not

bar clains for equitable relief).

The district court concluded, however, that Al liedSignal's
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request for a "mandatory injunction and/or wit of

7026

mandanus" requiring the city to pre-treat its water so that it
is free of CIB was governed by nandanus consi derations. See
Oregon Natural Resources Council v. Harrell, 52 F.3d 1499,
1508 (9th Cir. 1995) ("Wen the effect of a mandatory
injunction is the equival ent of mandanus, it is governed by
the sane standard."). The district court properly concluded
that AlliedSignal's request for nmandanus relief nust fai
because "mandanmus nay not be used to instruct a public offi-
cial how to exercise discretion." See Sears v. Hull, 961 P.2d
1013, 1016 (Ariz. 1998) ("[T]he general rule is that if the
action of a public officer is discretionary that discretion may
not be controlled by mandanus.") (internal quotation omt-

ted); Kahn v. Thonpson, 916 P.2d 1124, 1127 (Ariz. C. App.
1996) ("Mandanus may conpel the performance of a ninis-

terial duty or conpel the officer to act in a matter involving
di scretion, but it may not designate how that discretion shal
be exercised."); Barron v. Reich, 13 F.3d 1370, 1376 (9th Cr.
1994) ("[M andanus nmay not be used to inpinge upon an

official's legitinmate use of discretion.").

[5] Mandarus relief may be avail abl e, however, where a
public official has violated statutory or regul atory standards
delimting the scope or manner in which official discretion

can be exercised. See Barron, 13 F.3d at 1376. Here, as the
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district court recogni zed, AlliedSignal has not properly

all eged that the City has violated any statutory or regul atory
standards in the fornulation and inplenmentation of its water

di sinfection policy.4 Thus, we conclude that the district court
properly dism ssed AlliedSignal's request for a wit of man-

danus.

4 AlliedSignal's conplaint states that "further investigation my show

t hat Phoeni x has al so viol ated provisions of the federal Safe Drinking

Water Act." AlliedSignal conceded, however, at oral argunment before the
district court and this court that it is not bringing a claimunder the federal

Safe Drinking Water Act.

7027

' V. CONCLUSI ON

For the reasons stated herein we affirmin part, reverse in
part, and remand for further proceedings. Each side will bear

its own costs on appeal.

AFFI RVED | N PART, REVERSED | N PART, AND

REMANDED.

FERGUSON, Circuit Judge, concurring in part and dissenting

http://www.ca9.uscourts.gov/ca9/newopinions.nsf/04485t8dcbd4e1ea882569520074e698/dafe7e9bcasc...

Page 14 of 19

11/13/2003



9th Circuit Opinion
in part:

| concur in the part of the majority opinion which holds that

the plaintiff does not have a claimfor injunctive relief. | dis-
sent fromthat part of the opinion which declares that the
plaintiff nmay have a cause of action for nonetary danages.

The pl eadings are insufficient to raise a claimof negligence.
Mor eover, the district court had it right--the city is immne
fromtort liability for delivering safe drinking water to the

public.

It is true that Fed. R Civ. P. 8(a)(2) requires only a short
and plain statenent of the relevant facts. Nonethel ess, the
plaintiff nust set forth the theory of the case "wi th enough
detail to guide discovery." MHenry v. Renne , 84 F.3d 1172
1177 (9th Cir. 1996). In MHenry, the court cited with

approval a standard negligence conplaint that attenpted to
offer at | east a bare statenent describing how the defendant
struck and injured the plaintiff. Id. Here, AliedSignal offers
not even one fact to allege how the City of Phoenix breached
its duty to provide "non-defective" water. AlliedSignal nerely
all eges that its water contained corrosion-inducing bacteria,
that the water caused injury to its pipes, and that the city owed
various duties of care to the conpany that were breached by

the presence of the bacteria. But the nmere presence of bacteria

7028
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inits water does not establish a breach. Nowhere does Allied-
Si gnal provide even a bare allegation that the bacteria in the
wat er supply had no busi ness being there, thus violating the

city's duty of care.

Ampl e case | aw supports the proposition that nore than
conclusory allegations are needed to give the defendant the
requisite notice of the plaintiff's claimunder Rule 8(a)(2). See
Hatch v. Reliance Ins. Co., 758 F.2d 409, 415 (9th G r. 1985)
(uphol ding district court's determ nation that a concl usory
conplaint did not conply with Rule 8). See also Kyle v. Mor-
ton Hi gh School, 144 F.3d 448, 455 (7th Cir. 1998) (sufficient
facts nust be alleged to allow the court and defendants to
understand the gravanen of the plaintiff's conplaint);

Mal j ack Productions, Inc. v. Mdtion Picture Ass'n of Aner-

ica, Inc., 52 F.3d 373, 375 (D.C. Cir. 1995) (inferences cannot
be accepted if they are unsupported by the alleged facts, nor
can the court accept purely I egal conclusions masqueradi ng as
factual allegations); Flem ng v. Lind-Wldock & Co., 922

F.2d 20, 23 (1st Cir. 1990) (each general allegation nmust be
supported by a specific factual basis and pl eadi ngs are not
sufficient where they rest on unsubstantiated concl usions).

Al li edSignal has not identified any specific conduct that

woul d subject the City of Phoenix to liability.
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More inportantly, as even the majority opinion concedes,

the water AlliedSignal conplains about "cones fromthe

sane water distribution systemthat provides drinking water

to the City's residents.” Slip Op. at 7020. AlliedSignal's |aw
suit does nothing nore than challenge the city's delivery of
this water, which the conpany has not alleged violates any
federal safe drinking water standards. The City of Phoenix, in
order to nake the water it delivers fit and pure for human con-
sunption, treats its water pursuant to a water disinfection pol-
icy. However, the plaintiff, a comrercial user, clains that the
wat er which is treated for hunan consunption is destroying

its pipes. That is all that the conplaint alleges, and it is sinply

silly.

7029

It is this kind of case which fosters the clanor for tort
reform The State of Arizona already has acted. Under Ari-
zona law, a city within the state which exercises "an adnini s-
trative function involving the deternination of fundanenta
governmental policy" is absolutely immune fromliability.

A RS S 12-820.01 (A)(2). Acity's decision regarding how to
treat water for safe human consunption is a quintessential
exerci se of fundanental policynaking in which public entities
engage. See Fidelity Sec. Life Ins. v. Arizona Dep't of Ins.
954 P.2d 580, 583 (Ariz. 1998) (if the elenent of fundanental

governmental policy is present in the decision nmaking pro-
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cess, then the exercise of discretion is presuned). The plain-
tiff, therefore, cannot nake the city pay for the alleged

danmage to its water pipes nerely fromdrinking water that the
city has determ ned nust contain sone bacteria in order to be

safe for human consunpti on.

Even if Arizona had not adopted its imunity rule, Phoenix

woul d not be liable under the common law. In 1928, Justice
Cardoza, then witing for the New York Court of Appeals,

adopted a sensible tort reformrule. Sinply stated, the rule is
that in tort lawthere is no liability if the danage was not fore-
seeabl e. Pal sgraf v. Long Island R Co., 162 N.E. 99 (NY.

1928).

Qur Suprene Court has adopted a similar principle in cases
involving qualified inmunity for public officials alleged to
have acted under color of law in Section 1983 actions. They
are not liable unless their conduct clearly was prohibited at
the tine of the alleged injury, and a reasonabl e person woul d
have known of this prohibition. Wlson v. Layne , us

, 119 S. Ct. 1692, 1696 (1999). In this case, there is not
even a hint anyplace that treating water for human consunp-

tion creates an action for damages when the water which is

beneficial to humans is destroying the pipes that carry it.

Judge Rosenbl att was correct in disnissing this frivolous

litigation. | respectfully dissent.
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