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INTRODUCTION

This is a case about a bank that badly abused a borrower, lied and
forged documents to cover up the abuse, and then extracted an
unenforceable release when the borrower had no other options and did not
know about the bank’s lies and deceit.

When the borrower sued the bank, the superior court granted the
bank summary judgment based on the release. It did so despite the bank
having doubly waived the release defense by failing to plead it in the
answer and by failing to raise it until 18 months into the case. On the
merits, the superior court relied on the release even though it is
unenforceable. The bank obtained the release by taking advantage of the
economic duress caused by the bank’s lies and abuse, and by concealing its
misdeeds from the borrower through fraud and forgery until after the
borrower had executed the release.

At bottom, the law cannot permit the bank to do what it did here.
Any one of several doctrines required the superior court to allow this case
to go to trial. The superior court erred in granting summary judgment; this

Court should reverse.
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STATEMENT OF FACTS AND CASE*
L. Dutch Bros.’s history with Republic.

A. Dutch Bros. self-financed seven successful coffee stores and
then accepted Republic’s offer to finance further expansion.

Jim Thompson and his wife Janice McCarthy own
Plaintiff/ Appellant/Cross-Appellee Thompson/McCarthy Coffee
Company, Inc, which is the Dutch Bros. Coffee franchisee covering much of
the Phoenix metropolitan area (“Dutch Bros.”). [IR-50 at 99 1-2 (APP288).]
Jim and Janice self-financed their first seven stores to great success;
customers lined up down the street to buy their coffee. [Id. at 2
(APP288).]

Perhaps because of their conspicuous success,
Defendant/ Appellee/Cross-Appellant RepublicBankAZ (“Republic” or the
“Bank”) approached Dutch Bros. and offered to help fund and accelerate
Dutch Bros.’s further expansion with “small business loans to [Dutch Bros.]
guaranteed by the U.S. Small Business Administration ('SBA’).” [Id. at { 4

(APP283) ]

* Selected record items cited are included in the Appendix attached to
the end of this brief, cited by page numbers (e.g., APP234), which also
match the PDF page numbers and function as clickable links. Other record
items are cited with “IR-” followed by the record number.

10
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The SBA is a federal agency that, among other things, guarantees
small business loans up to $5 million. 15 U.S.C. § 636(a)(3)(A). Businesses
typically apply through a bank, which underwrites the loan. The SBA then
guarantees part of the loan —a sweet deal for lenders.

Dutch Bros.’s primary contact at Republic was bank Vice President
Michael Harris. Michael told Dutch Bros. in no uncertain terms that Dutch
Bros. “can go to $5 million” —the maximum statutory amount—"“without
any issues.” [IR-46, Ex. 4 (APP186); see also IR-36 at § 2 (APP153)
(Republic’s Statement of Facts) (“Republic was willing to make SBA
guaranteed loans to [Dutch Bros.] up to the SBA maximum amount of $5.0
million.”); IR-50 at 9§ 5 (APP288).]

Dutch Bros. planned to use the SBA loans to open 10 new stores. [IR-
50 at § 6 (APP288).] Opening each new store required securing a 25-year
lease and constructing or improving a building, drive-through lane,
outdoor patio, and parking lot—a capital-intensive process. [Id. at 9§ 3
(APP288).] With the SBA loans Republic assured it could deliver, Dutch
Bros. could grow its business much more quickly and significantly increase
its overall profitability. [Cf. IR-49, Ex. 21 at 4 (APP283) (discussing sales

growth from new stores).] Accordingly, around October 2010, Dutch Bros.

11
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chose to work with Republic due to its claimed experience with SBA loans.
[IR-50 at 9 7-8 (APP288-89).]

B. Republic delayed Dutch Bros.’s applications and repeatedly
lied about it.

As banks do, Republic of course demanded collateral and required
Dutch Bros. to pledge all of the assets of all seven of the self-financed
existing stores, including the leases, equipment, inventory, and future
cashflow. Republic also required Jim and Janice to personally guarantee
the loans. [Id. at § 9 (APP289).]

With the collateral and guarantees in place, Dutch Bros. applied for
the first loan in December 2010 to develop two new stores —one in Mesa
and one in Tempe. It inexplicably took Republic seven months to submit
the loan application to the SBA. [See IR-46, Ex. 5 at 8 (APP202); IR-50 at
910 (APP289).] Although this process took longer than initially expected,
Dutch Bros. applied for a second loan through Republic in November 2011
to build another store in Phoenix on Glendale Avenue. [IR-50 at § 11
(APP289).] It took Republic three months to submit this loan application to

the SBA. [See IR-46, Ex. 6 at SBA00229 (APP213) (loan application).] In

12
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November 2011, Dutch Bros. also applied for a third loan (called “PV”) to
build a store near Paradise Valley Mall. [IR-50 at § 11 (APP289).]

At least as early as 2012, and unbeknownst to Dutch Bros., the
Comptroller of the Currency (a bureau of the U.S. Department of the
Treasury) was investigating Republic in 2012. [See IR-63, Ex. 4 at 6
(APP310).] The Comptroller “found unsafe and unsound banking practices
relating to . .. credit risk management and credit administration.” [Id. at 1
(APP309).] Republic did not tell Dutch Bros. any of this.

Understandably concerned about the delays that had occurred with
the first loan, in February 2012 Jim inquired about the status of the PV loan.
Consistent with its prior delays, Republic had not yet submitted the PV
loan application to the SBA. [IR-46, Ex. 7 at SBA00601 (APP220) (loan
application); see also IR-36 at § 5 (APP153) (Republic’s Statement of Facts).]
But Republic (through Michael) could not help but know it had an
unhappy customer and understandably did not want to lose that business.
So, rather than risk hurting Republic’s own financial pocketbook (and even
though it might come at Dutch Bros.’s expense), Michael flat out lied: He
told Jim that Republic had submitted the application to the SBA when in

fact it had not. [IR-50 at q 13 (APP289).]

13
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As part of this charade, and long before actually submitting the PV
loan, Michael communicated with Dutch Bros.’s accountant (Kathye Pease)
and said “When PV was submitted it was past the 90-day mark.” [IR-46,
Ex. 7 at TMCC002098 (APP216) (emphasis added).] Later in February 2012,
when Jim asked about the status of the allegedly “submitted” loan, Michael
misleadingly assured him that “I am truly expecting your authorization
from them [i.e., SBA] any day at this point.” [IR-46, Ex. 5 at 11 (APP205).]

Around that same time, the accountant asked “when the funds will
be available.” [IR-47, Ex. 13 at TMCC002107 (APP236).] Now fully
committed to the big lie, Michael responded, “Any day now I am hoping
we can have this done at the beginning of next week.” [Id. at TMCC002106
(APP235).] That same day, Dutch Bros.’s accountant asked whether
Republic needed anything from her. Michael responded with another lie:
“Nope, we are solely waiting on the SBA right now.” [Id. at TMCC002105
(APP234).]

Although Republic still had not even submitted the loan to the SBA, a
week later, on March 6, 2012, Michael again reassured Jim and the
accountant that it had: “Guys I am one step ahead of you ... [PV] is well

on its way to being authorized.” [Id. at TMCC001978 (APP239).] A month

14
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and a half later (with no actual progress on submitting the loan
application), Michael again blamed the SBA for the delay: “Paradise Valley
is at the mercy of the SBA, I checked in this morning and they have moved
it on to the signature (approval) level. . ..” [Id. at TMCC001274 (APP241).]

That summer, shortly before submitting the application, Michael in his
effort to keep Dutch Bros. happy at all costs, claimed the impossible: that
the PV application “was approve[d] at the Loan Specialist level” and that “I
anticipate an approval in the next couple of days since I am calling
everyday at this point.” [Id. at TMCCO000983 (APP244).] Michael told Jim
that he had “spoke[n] with the SBA about 30 minutes ago. . . . It seems they
like to take just long enough to approve your loan request that we have to
continue to do this [provide updated financials].” [Id. at TMCC006199
(APP245).] In fact, no such conversation had occurred.

C. Even after submitting the PV loan, Republic lied about the
loan status and delayed processing the loan.

Unbeknownst to Jim or anyone else at Dutch Bros., Republic finally
submitted the PV loan application to the SBA on June 20, 2012 —nearly five
months after Michael had first said it had been submitted. [IR-46, Ex. 7 at

SBA00601 (APP220) (loan application); see also IR-36 at § 5 (APP153)

15
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(Republic’s Statement of Facts).] Of course, if Dutch Bros. had learned the
truth at this point—that Republic had not only delayed in getting the loans
processed but was now lying about it—it would have immediately
switched banks to avoid the growing financial stress it was facing.
Republic (Michael) likewise had to know that if the truth came out, the
Bank would lose Dutch Bros.’s business. But instead of coming clean,
Republic doubled-down on its fraud and did so without regard to what its
deceit would do to Dutch Bros.

About a week after Republic submitted the application to the SBA,
the SBA told Michael that the PV loan “has just been assigned to a loan
officer for review.” [IR-47, Ex. 14 at RBAZ003374 (APP267).] But because
Michael had already told Jim that he had submitted the application months
earlier (and Michael obviously did not want Dutch Bros. to learn the truth),
Michael began altering documents to keep Dutch Bros. from discovering
the Bank’s fraud. Michael started by doctoring this SBA communication
before forwarding it to Jim: he sloppily changed “loan officer” to “Sr.loan
officer” [sic], and “for review” to “for[ Jauthorization” before forwarding

the email to Jim. [Id. at RBAZ003376 (APP268).] To prevent Dutch Bros.

16
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from checking up, Michael even deleted the SBA representative’s phone

number from the email. The below images show the alterations:

Original email:

From: 7a Questions <7aQuestions@sba.gov>

Sent: Thursday, June 28, 2012 5:50 PM

To: Michael Harris <mHarris@republicaz.com>

Cc: Doronio, Filamor M. <Filamor.Doronio@sba.gov>; Smallhouse, Dan ]
<daniel.smallhouse@sba.gov>

Subject: Thompson McCarthy DB, LLC SBA Control Number 43783

Your app has just been assigned to a loan officer for review. Please wait to hear from SBA socn.

Thank you,

Pete Torres, dJr.

Loan Specialist/Call Center
Standard 7a LGPC/Citrus Heights, CA
877-475-2435

[Id. at RBAZ003374 (APP267).]

Altered email:

From: 7a Questions [mailto: 7aQuestions@sba.gov]
Sent: Thursday, June 28, 2012 3:50 PM

To: Michael Harris

Cc: Doronio, Filamor M.; Smallhouse, Dan ]
Subject: Thompson McCarthy DB, LLC

Your app has just been assigned to aSr.loan officer forauthorization. Please wait to hear from SBA soen.

Thank you,
Pete Torres, J.
Loan Specialis

Standard 7a LGPC/Citrus Heights, CA

x
e A i i
t/Call Center

[Id. at RBAZ003376 (APP268).]

17
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Comparison (deletions in strikethrough; additions in bold-underlining):

Your app has just been assigned to a-Sr.loan officer for—+eviewauthorization.
Please wait to hear from SBA soon.

Thank you,

Pete Torres, Jr.

Loan Specialist/Call Center

Standard 7a LGPC/Citrus Heights, CA
S A A

It is more than fair to infer that if Dutch Bros. had learned the truth at
this point, it would have immediately changed banks. But Michael’s
forgery kept Dutch Bros. in the dark, and misled Dutch Bros. into believing
that the PV loan was much further along than it really was. And this
extraordinary fraud continued.

On July 2, 2012, the SBA sent Michael its preliminary “screen out
letter” dated June 28, which lists additional information requests to the
applicant. [IR-46, Ex. 8 at RBAZ(003384-87 (APP223-26).] Three days later,
the SBA sent an essentially identical final version of the letter. [IR-46, Ex. 9
at RBAZ003389-92 (APP228-31).] On July 11, 2012, Dutch Bros.’s
accountant inquired about the status of the application. Even though the

SBA had sent its final questions a week earlier, Michael said it was waiting

18
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on the SBA’s “final questions, which I should have today.” [IR-47, Ex. 15 at
TMCC001287 (APP270).]

The next day, Michael forwarded a copy of the SBA’s letter to Jim. To
conceal his latest lie, Jim changed the letter’s date from “June 28” to “July
12”7 and deleted the phrase “our credit analysis.” Consistent with
Michael’s lies, these alterations made it look like the SBA was responsible
for the delay, and concealed the fact that the SBA’s credit analysis had not

even begun yet. The below images show the alterations:

Original letter:

U. S. Small Business Administration  Tel: (877)475-2435
Standard 7(a) Loan Guaranty Processing Center rax: (606) 435-2400
6501 Sylvan Road
Citrus Heights, CA 95610

June 28, 2012

Michael Harris
RepublicBankAz NA
809 Missouri Ave
Phoenix, AZ 85014

Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783
Dear Michael,
We have reviewed the information provided with your loan guarantee request,

but we cannot complete our credit analysis and/or the Loan Autharization until we
are in receipt of the following information:

[IR-46, Ex. 8 at RBAZ003385 (APP224).]

19
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Altered letter:
~ U. S. Small Business Administration  Tel (877) 475-2435
W Standard 7(a) Loan Guaranty Processing Center Fax: (606) 435-2400
JE | i 6501 Sylvan Road

Citrus Heights, CA 95610

July 12, 2012

Michael Harris
RepublicBankAz NA
909 Missouri Ave
Phoenix, AZ 85014

Re: Thompson McCarthy DB LLC (Scotisdale, AZ) - SBA Control # 43783
Dear Michael,
We have reviewed the information provided with your lean guarantee request,

but we cannot complete the Loan Authorization until we are in receipt of the
following information:

[IR-47, Ex. 15 at TMCC000640 (APP272).]

Comparison (deletions in strikethrough; additions in bold-underlining):
fune28 July 12, 2012

We have reviewed the information provided with your loan guarantee request,

but we cannot complete eurcreditanalysisandferthe Loan Authorization until

we are in receipt of the following information:

Michael continued this fraud over the next couple of months. He
claimed to have sent a letter to the SBA for clarification, claimed to have
received an updated list of demands from the SBA, and claimed to have
sent another response letter to the SBA. [IR-46, Ex. 5 at 14 (APP208).] In

reality, none of that appears to have happened. [Id. (APP208).] In August

20
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2012, Michael told Dutch Bros.’s accountant that “I have responded to the
SBA with the financials and answered their questions[;] we are waiting on
them at this point.” [Id. (APP208).] Meanwhile, Jim asked Michael, “Are
you sure we can continue to move forward with a lease on another site?”
Michael reassured him “yes|,] go into the other lease.” [Id. at 15 (APP209).]

The next month, with the loan still not funded, Jim told Michael he
was “not feeling comfortable about moving forward with new locations”
because he was concerned that he was “wasting [his] energy without a
solid financial commitment.” [IR-46, Ex. 4 at TMCC005694-95 (APP190-
91).] Michael quickly reassured Jim, telling him “I am not worried at all
about you reaching the $5MM limit with us and in fact we plan on it.” [Id.
at TMCC005694 (APP190).] In the same email, he emphasized, “Jim you
are and have been our guy and we are going to stand behind you and get
these location[s] established as quickly as we can.” [Id. at TMCC005694
(APP190).] In November 2012, Jim emphasized to Michael that he “really
need[s] this to happen quickly” because the delays are “causing me some
grief.” [IR-46, Ex. 5 at 16 (APP210).]

Michael did not actually respond to the SBA’s questions until

December 3, 2012 —five months after getting them:

21
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From: Michael Harris <mHarris@republicaz.com>

Sent: Monday, December 3, 2012 3:41 PM

To: 7a Loan Program (7aloanProgram@sba.gov)

Subject: SBA Control Number 43783 - Thompson-McCarthy DB, LLC - Email 1
Attach: SBA Screen Out Response PV.pdf

Attached are the responses to the screen out questions dated June 28, 2012. This is the first of two emails.

Thank you

MICHAEL HARRIS
VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBLIC BANK AZ

[IR-46, Ex. 9 at RBAZ004073 (APP232) (highlighting added).]

Around the same time, the Comptroller of the Currency finalized its
Report of Examination. [See IR-63, Ex. 4 at 6 (APP310).] After the
investigation, Republic signed an agreement with the Comptroller, which
required Republic to institute “a revised loan policy” and conduct
“analysis and documentation ... for all credit relationships totaling one-
hundred thousand dollars ($100,000) or more.” [Id. at 12, 16 (APP311-12).]
In addition, the Report criticized loans made to specific borrowers; the
Agreement prohibited Republic from “extend[ing] credit, directly or
indirectly, including renewals, extensions or capitalization of accrued
interest, to” those borrowers, except under limited conditions. [Id. at 17

(APP313).] Republic never told Dutch Bros. about the Comptroller

22
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investigation or whether that affected the Bank’s ability to loan to Dutch
Bros.

The SBA eventually “declined the PV loan application due to
[Republic’s] non-responsiveness.” [IR-50 at § 14 (APP289).]

Because of Republic’s delays, Dutch Bros.’s expansion got rocky fast.
Although the PV loan was supposed to fund construction, the store was
“completely finished” as of January 2013. [IR-38, Ex. L (APP155).] The
next month, Jim told Michael that he “may need a $500K line [of credit] to
cover as we are in a cash crunch now, after no approval for [PV]....” [IR-
47, Ex. 18 at RBAZ004235 (APP276); see also IR-50 at q 25 (APP291) (“In
February 2013, I requested [Republic] to issue [Dutch Bros.] a $500,000 line
of credit. ...”).] He emphasized that “[t]he crunch was not because of the
loan payoff, but [because] Republic [was] not able to get us a promised
loan approval for Paradise [Valley].” [IR-47, Ex. 18 at RBAZ(004235
(APP276).]

D. With its back up against a wall, Dutch Bros. switched its

business to Mutual of Omaha Bank, but Republic extracted a
release before letting Dutch Bros. go.

Michael’s efforts to keep Dutch Bros. in the dark (presumably to keep

Dutch Bros. from switching banks) worked for more than a year. But
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because of Republic’s continued delays in getting the SBA loans processed,
Dutch Bros. decided to switch to Mutual of Omaha Bank in 2013. [IR-38,
Ex. L (APP155).] To make the switch, Mutual of Omaha essentially had to
purchase the two funded loans (for the Greenfield/Rural stores and the
Glendale store) from Republic, and Republic needed to assign the loan
collateral to Mutual of Omaha. They accomplished the transaction through
a “Loan Purchase and Sale Agreement,” which was expressly between only
two parties: (1) Republic, and (2) Mutual of Omaha. [IR-40, Ex. N at
RBAZ07953 (APP159) (the “Agreement”).] Neither Jim nor anyone
associated with Dutch Bros. was a party to the Agreement, and before this
lawsuit neither Jim nor Janice had ever even seen the Agreement. [IR-84,
Ex. 24 at 99 4-6 (APP325).]

In light of Republic’s extraordinary fraud, its primary legal duty at
this point was to help Dutch Bros. mitigate the damages it was suffering
due to Republic’s incompetence. Republic instead made demands aimed at
protecting itself (without disclosing what it was doing). In particular,
Republic made Jim and Janice (and all of their various trusts and entities,
including Dutch Bros.) sign a document called “Consent of Obligors and

Pledgors.” [IR-40, Ex. N at RBAZ07963-64 (APP169-70) (the “Consent”).]
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The document contained an extremely broad paragraph in which each
“Obligor and Pledgor” (and various past and future affiliates) released
“any and all claims” against the “Lender” (and various past and future
affiliates). [Id. at RBAZ07963-64, | e (APP169-70).] The Consent itself does
not define who is the “Obligor,” “Pledgor,” or “Lender.” When read in
context with the rest of the Agreement (to which Dutch Bros. was not a
party and was not provided), the paragraph essentially means that Dutch
Bros. released any claims it had against Republic. The full text of
paragraph (e) is:

As a material inducement to Lender to agree to sell the Loans to
Assignee, each Obligor and Pledgor, on behalf of itself and its
past and present officers, directors, shareholders, agents,
employees, attorneys, affiliates, subsidiaries and parents, and
their respective heirs, successors and assigns (individually and
collectively, the “Obligor/Pledgor Parties”), hereby fully and
forever release and discharge Lender and all of Lender’s past,
present and future officers, directors, shareholders, agents,
employees, attorneys, affiliates, predecessors in interest,
successors in interest, the parent corporations of Lender or its
predecessors in interest, and all of their respective heirs,
personal representatives, successors and assigns (individually
and collectively, the “Lender Parties”) from any and all claims,
liabilities, demands, damages, liens, causes of action, and rights
of recoupment, offset and/or reimbursement of any kind or
nature whatsoever, whether known or unknown, liquidated or
unliquidated, asserted or unasserted, or matured or
unmatured, and whether based on any contractual, tort,
equitable, common law, restitution, statutory or other ground
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or theory of any nature whatsoever, including, without
limitation, any and all claims which in any way directly or
indirectly arise out of, relate to, result from or are connected to
(i) the Loans, (ii) any and all acts, omissions or events relating
to the Loans, (iii) the sale of Lender’s right, title and interest in
the Loans to Assignee, and (iv)the Collateral. In this
connection, the Obligor/Pledgor Parties represent and warrant
that they realize and acknowledge that factual matters now
unknown to them may have given or may hereafter give rise to
causes of action, claims, demands, debts, controversies,
damages, costs, losses and expenses that are presently
unknown, undisclosed, unanticipated and unsuspected, and
further agree, represent and warrant that this release has been
negotiated and agreed upon in light of that realization and that
the Obligor/Pledgor Parties nonetheless intend to release the
Lender Parties from any such unknown claims that would be
among the matters described if known on the date hereof. The
Obligor/Pledgor Parties hereby acknowledge that they are
signing this Consent with full knowledge of any and all rights
they may have and that they are not relying upon any
representations made by Lender or any other party other than
those set forth in the Agreement, and the Obligor/Pledgor
Parties hereby assume the risk of any mistake of facts now
known or unknown to them. The Obligor/Pledgor Parties
further acknowledge that they have conducted whatever
investigation they deemed necessary to ascertain all facts and
matters related to the Agreement and this Consent. The
Obligor/Pledgor Parties represent that they had the
opportunity to consult with legal counsel concerning the legal
consequences of this release.

[Id. (APP169-70).]
Jim was told that he had to sign the Consent before Republic would

transfer the loans to Mutual of Omaha. [IR-50 at § 20 (APP290).] Neither
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Jim nor anyone associated with Dutch Bros. drafted the Consent or saw a
copy before they were told to sign. [Id. (APP290).] The Consent was
presented to them “as a standalone document,” without the rest of the
Agreement that defined the terms. [IR-84, Ex. 24 at {9 4-6 (APP325).] That
means that Dutch Bros. literally couldn’t decipher what the defined terms
meant or what the release covered. The release applies to “(i) the Loans,
(ii) any and all acts, omissions or events relating to the Loans, (iii) the sale
of Lender’s right, title and interest in the Loans to Assignee, and (iv) the
Collateral,” but both “Loans” and “Collateral” are defined only in the
separate Agreement. And those terms relate only to the loans covering the
stores in Mesa and Tempe and on Glendale Ave. [IR-40, Ex. N at
RBAZ07953-55, 19 1.1-1.3, 2.7 (APP159-61).] The release’s identified claims
do not even include the PV loan application.

As discussed below (Argument § I1I1.C), when Dutch Bros. signed the
Consent, it did not know that Republic had been lying about the loans,
forging documents, etc. In addition, no one from Republic bothered to
mention that the Bank’s representatives were attempting to save their own
skin at the expense of Jim and Janice. When Jim and Janice signed the

Consent in September 2013, “[Dutch Bros.] had drained its cash operating
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reserves . .. and was forced to juggle funds between and among its stores
to pay operating expenses. The situation was very stressful for [Jim].” [IR-
50 at § 18 (APP290).]

Ultimately, Dutch Bros. could not expand as planned because of
Republic’s actions. Three of the ten planned stores never opened, and the
delays on the remaining stores caused substantial lost sales and reduced
growth. [IR-49, Ex. 21 at 4-7 (APP283-86) (damages models).]

II. This lawsuit.

A. After Dutch Bros. sued, Republic did not assert the
affirmative defense of release for two years.

In late 2014, Dutch Bros. sued Republic. [IR-1.] When Republic
answered the second amended complaint on May 11, 2015, it pleaded
several affirmative defenses, including waiver. [IR-11 at 22 (APP137).]
Republic did not plead release as an affirmative defense, nor did it mention
the Consent anywhere in its answer.

Republic produced the Consent with its first document production
on July 2, 2015 and disclosed the document in its initial disclosure
statement on August 26, 2015. [IR-67 at 9.] But Republic still did not assert

(or even mention) release as an affirmative defense or make any legal
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arguments about release. Republic’s litigation counsel apparently didn’t
recognize the Consent for what it was, instead burying it in page 7,963
(Bates No. RBAZ07963) of a document production. Republic didn’t even
list it properly; the disclosure statement lists the “Document Description”
as “Loan File for Loan No. 826007200 in the amount of $597,100.00_(May 9,
2012 Loan)” with a date of “2011-2012” (even though the Consent was
signed in late 2013). [IR-123, Ex. C at § VIII (APP343).] To top it off,
Republic did not link its waiver defense to the Consent. [See id. at § II.C
(APP338).]

Republic first mentioned the release two years into the case, in its
third supplemental disclosure statement served on November 1, 2016. [Id.
at § VIII (APP353); 3/9/2017 Tr. at 63:18-64:1 (APP389-90); see also IR-62 at
2; IR-77 at 9.] In those two years, the parties had engaged in extensive
discovery, including substantial expert work. By then, Dutch Bros. had
already spent well over $270,000 litigating the case and Republic had spent
even more. [IR-123, Ex. B at 3, 5 (APP328-29); IR-77 at 9; IR-122 at 2;
3/9/2017 Tr. at 27:1-7 (APP373).] Combined, the parties had spent over

$550,000 before Republic mentioned release. [IR-122 at 2.]
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B. Republic moved for summary judgment based on waiver, not
release.

One month after first disclosing this new release defense, Republic
moved for summary judgment based on waiver, not release:

“Paragraph (e) of the Consent constitutes a waiver as the

language evidences the express, voluntary, intentional

relinquishment of a known right by [Dutch Bros.] to fully and
forever release and discharge Republic.”

[IR-35 at 7 (APP145) (internal quotation marks and citation omitted;
emphasis added).]

Dutch Bros. responded to the motion and rebutted the waiver
defense. [IR-44 at 8-10.] When Republic filed its reply in February 2017,
Republic switched horses and suggested for the first time in a court filing
that it had a defense of release. But perhaps recognizing that it hadn’t
pleaded release in its answer and hadn’t argued release in the opening
motion, Republic mushed them together as “waiver/release” or “waiver
and release.” [IR-56 at 2-3 (APP294-95).] That reply brief cited caselaw on
waiver and — for the first time —release. [Id. at 4-5 (APP296-97).]

Dutch Bros. objected and asked the superior court to strike release as
an affirmative defense because Republic’'s answer didn’t plead the

affirmative defense at all, and because Republic hadn’t disclosed the
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defense until November 2015 and had substantially litigated the case for 18
months before asserting the defense for the first time in a reply brief. [IR-
62 at 2 & n.1; IR-77 at 6-9; 3/9/2017 Tr. at 26:6-23 (APP372), 27:1-7
(APP373), 32:13-33:9 (APP378-79), 39:9-24 (APP381), 87:6-10 (APP393),
89:11-16, (APP395).]

Republic, meanwhile, took two positions. First, it argued that it was
relying on waiver (which it pleaded) rather than release (which it hadn’t
pleaded): “We have it in our answer, we have it in our initial disclosure
statement. . . . It is a waiver.” [3/9/2017 Tr. at 41:21-22 (APP383).] “We
have not changed our position on that. It's a waiver of a claim[]. Okay?
That’s what it is.” [Id. at 44:3-5 (APP386).] Alternatively, Republic argued
that waiver and release are “used interchangeably,” and that Republic is
“using it interchangeably.” [Id. at 62:18 (APP388); id. at 63:6 (APP389).]

The superior court initially recognized that waiver and release “are
two different things.” [3/9/2017 Tr. at 53:14 (APP387); see also id. at 62:19
(APP388) (“there are some differences, right?”).] But it ultimately declined

to strike Republic’s release defense. [IR-82 at 3 (APP110).]
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C. The superior court granted summary judgment based on
release, not waiver.

In addition to arguing that Republic had waived the defense of
release, Dutch Bros. also argued that the release was invalid and
unenforceable for several reasons. As relevant here, Dutch Bros. argued
that the release was the product of economic duress and unilateral mistake.
[IR-44 at 6-8; IR-83 at 3-5 (APP319-21).]

The court granted Republic’s summary judgment motion based on
release (not waiver). [IR-91 (APP112); IR-112 (APP119).] Despite
Republic’s earlier insistence that its defense was based on waiver rather
than release, the superior court “f[ound] the discussion of waiver to be
superfluous, as the law on release is more applicable to the circumstances
here.” [IR-91 at 3 n.2 (APP114).] After denying Republic’s application for
attorneys’ fees, the superior court entered judgment in Republic’s favor.
[IR-125; IR-126 (APP124).]

Dutch Bros. filed a motion for new trial on the issue of unilateral
mistake. [IR-127.] The superior court denied the motion. [IR-135

(APP128).] Dutch Bros. timely appealed; Republic cross-appealed. [IR-134;
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IR-136; IR-138.] This Court has jurisdiction under A.R.S. §§ 12-2101(A)(1),
12-2101(A)(5)(a).

ISSUES

1.  If a party fails to assert an affirmative defense in its answer or
fails to timely assert the defense in litigation and instead litigates that case
extensively before raising the defense, then the defense is waived and may
not be asserted. Republic never pleaded release as an affirmative defense
and instead litigated the case for 18 months before first asserting the
defense. Did Republic waive its right to assert release?

2. The evidence in this case would permit a reasonable factfinder
to conclude that Dutch Bros. had no intention to release any claims, that its
reliance on Republic’'s misrepresentations put it in dire financial
circumstances, and that it signed the Consent only because Dutch Bros.
desperately needed Republic to release collateral to obtain new financing.
In light of that, did the superior court err by deciding the economic duress
issue as a matter of law?

3.  The evidence in this case would permit a reasonable factfinder
to conclude that Republic repeatedly misrepresented the status of the PV

loan application and forged documents to prevent Dutch Bros. from
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uncovering its lies before Dutch Bros. executed the Consent. In light of
that, did the superior court err by deciding the unilateral mistake issue as a

matter of law?

ARGUMENT SUMMARY

The superior court granted the Bank summary judgment based on
the defense of release. The superior court erred for three independent
reasons.

First, the Bank waived the release defense in two independent ways:
by failing to plead it in the answer (Argument § 1.B), and by failing to raise
it for 18 months (Argument § 1.C). The superior court incorrectly thought
supplemental briefing could cure the prejudice, but that fails to appreciate
the nature of the prejudice caused by untimely asserting a defense.
(Argument § I.D.)

Second, a reasonable factfinder could conclude that Dutch Bros.
signed the Consent under economic duress, thereby invalidating the
release. Although ordinarily “one party tak[ing] advantage of the financial
difficulty of the other” does not warrant voiding a contract, a contract can
be voided “when the wrongful act of one party is the very thing that

created the other party’s financial difficulty.” Inter-Tel, Inc. v. Bank of Am.,
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195 Ariz. 111, 117, § 37 (App. 1999). Republic created Dutch Bros.’s
financial difficulty by shelving the PV loan while simultaneously
reassuring Dutch Bros. and encouraging it to sign a new lease. Republic
then took advantage of that condition by holding Dutch Bros.’s collateral
hostage, effectively preventing Dutch Bros. from finding another bank
unless it signed the Consent. (Argument § II.)

Third, a reasonable factfinder could conclude that Dutch Bros. was
induced by Republic’s misrepresentations to sign the release, and that
Republic knew or should have known that Dutch Bros. did not know that
Republic had intentionally stopped processing the PV loan and forged
documents, etc., to conceal its fraud. (Argument § III.)

The superior court erred in granting summary judgment; this Court

should reverse.

ARGUMENT

L. Republic waived the right to assert the affirmative defense of
release by failing to plead it and by substantially litigating the
merits of the case before asserting it.

A. Standard of review.

This Court reviews de novo whether a defendant waived a defense.

Russo v. Barger, 239 Ariz. 100, 103, § 11 (App. 2016). When, as here, “the
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facts relating to waiver are uncontested, occurred after litigation began,
and are wholly unrelated to the underlying facts of the claim,” the Court
reviews waiver as a question of law. Jones v. Cochise Cty., 218 Ariz. 372, 380,
928 (App. 2008).

B.  Because it failed to plead release as an affirmative defense in
its answer, Republic waived that defense under Rule 8(c).

An answer must “In pleading to a preceding pleading, a party shall
set forth affirmatively ... release [and] waiver.” Ariz. R. Civ. P. 8(c)
(2016).1 “Defenses omitted from an answer or Rule 12 motion are therefore
waived.” City of Phoenix v. Fields, 219 Ariz. 568, 574, 9§ 27 (2009); accord
Hegel v. O’Malley Ins. Co., 122 Ariz. 52, 56 (1979) (finding waived Rule
8(c)(1)(L) affirmative defense of payment because it was not included in the
answer; “[f]ailure to plead an affirmative defense results in a waiver of that
defense and an exclusion of the issue from the case.”).

This rule serves an important purpose: “Affirmative defenses are
required to be pleaded to prevent surprise.” City of Phoenix v. Linsenmeyer,

86 Ariz. 328, 333 (1959). When affirmative “defenses are properly pleaded

1 Rule 8 was recently amended; Dutch Bros. cites the version of
Rule 8 in effect in 2014-2016, a copy of which is at APP083. The result is the
same under the current version of Rule 8, which is at APP084.

36


https://www.westlaw.com/Document/Ib61e9f52470d11dd9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_380
https://www.westlaw.com/Document/Ib61e9f52470d11dd9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_380
https://1.next.westlaw.com/Document/IA238ACC0A81D11E69318DDDC430D2CD4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&__lrTS=20181024165114913&CobaltRefresh=47378
https://www.westlaw.com/Document/I694acca1fe8811ddb7e683ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_574
https://www.westlaw.com/Document/I8bf153bff76011d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_56
https://www.westlaw.com/Document/I9f7c4146f75d11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_333
https://1.next.westlaw.com/Document/N616B99C0AA4011E79EFE9DCD582AD58A/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aef00000166a79de54e9de314fa%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN616B99C0AA4011E79EFE9DCD582AD58A%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=4a221341c1e7d528417a87648ce336ef&list=MULTIPLECITATIONS&rank=0&sessionScopeId=5183c5f9243e8b69d9ec409f316668094b10bd52aa7ba583d34d9f952b6fb09f&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29

Go to Previous View | Go to Table of Contents - Brief |

the parties are informed at the outset of particular issues and what
evidence will be necessary, and they have an opportunity to prepare for
trial on those issues.” Id.

Waiver and release are separate affirmative defenses that must be
separately pleaded in an answer. Because the affirmative defenses are
separately enumerated under Rule 8(c), “it is the defendant’s duty to plead
and prove each,” even if they “raise similar questions of law and fact.”
Jerger v. Rubin, 106 Ariz. 114, 117 (1970).

Moreover, waiver and release require different elements. “Waiver is
either the express, voluntary, intentional relinquishment of a known right
or such conduct as warrants an inference of such an intentional
relinquishment.” Russo, 239 Ariz. at 103, § 12. “A release is a contract][,]”
Spain v. Gen. Motors Corp., 171 Ariz. 226, 227 (App. 1992), under which a
party “abandons ‘a claim or right to the person against whom the claim
exists or the right is to be enforced or exercised,” Cunningham v. Goettl Air
Conditioning, Inc., 194 Ariz. 236, 241, 9 25 (1999) (quoting 66 Am. Jur. 2d
Release § 1 (1973)).

It is undisputed that Republic pleaded waiver but not release in its

answer. [IR-11 at 4 922 (“The Bank affirmatively alleges that [Dutch
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Bros.’s] claims are barred by the statute of limitations, estoppel, unclean
hands, waiver and failure to mitigate damages.”).] Republic therefore
waived the defense.

Republic’s failure to plead release is significant. =~ Dutch Bros.
vigorously litigated the merits without any indication that Republic would
be asserting that the Consent was a complete and total release of Dutch
Bros.’s claims against Republic. Had Republic pled the defense, Dutch
Bros. could have conducted early discovery on whether the release was
valid and supported by consideration, for example. Dutch Bros. could
have also focused on the unique defenses to a release —defenses not
relevant to a waiver affirmative defense—including mutual mistake,
Dansby v. Buck, 92 Ariz. 1, 5-6 (1962), unilateral mistake induced by
misrepresentations or contractual ambiguities, Parrish v. United Bank, 164
Ariz. 18, 20 (App. 1990), or public policy considerations, Valley Nat’'l Bank v.
NASCAR, Inc., 153 Ariz. 374, 377 (App. 1987). Dutch Bros. could also have
explored whether there were disputed issues of fact specifically pertaining
to the release that would preclude summary judgment. See Bothell v. Two

Point Acres, Inc., 192 Ariz. 313, 318, § 15 (App. 1998).
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Alternatively, Dutch Bros. could have reviewed the Consent and
determined that it had, in fact, validly released its claims against Republic
and voluntarily dismissed its complaint or attempted to settle the case
before incurring significant litigation costs.

By failing to comply with Rule 8(c), Republic deprived Dutch Bros. of
an array of strategic options. This is precisely why Rule 8(c) requires a
party to plead or waive affirmative defenses at the outset of litigation.
Because Republic failed to plead release in its answer, it waived its right to
assert that the Consent is a release, and the superior court should have
“excluded as an issue in the case” Republic’s affirmative defense that the
Consent was a release. Linsenmeyer, 86 Ariz. at 333 (citation omitted). The
superior court therefore erred in refusing to strike the defense and in
granting summary judgment based on a defense that had never been pled.

C. Republic also waived the right to assert release by

substantially litigating the merits of Dutch Bros.’s claims for

18 months before asserting that the Consent was a release of
Dutch Bros.’s claims.

Republic waived the defense of release for another independent
“” . . .
reason. “Even when a party preserves an affirmative defense in an answer

or a Rule 12(b) motion, however, it may waive that defense by its
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subsequent conduct in the litigation.” Fields, 219 Ariz. at 574, §29. A
defendant must seek “prompt resolution” of an affirmative defense or it
risks waiving the defense through its litigation conduct. Ponce v. Parker Fire
Dist., 234 Ariz. 380, 383, q 11 (App. 2014).

The Arizona Supreme Court has found even a properly pleaded
affirmative defense waived “when the defendant ‘has taken substantial
action to litigate the merits of the claim that would not have been necessary
had the entity promptly raised the defense,”” especially with “a matter that
courts can quickly and easily adjudicate early in the litigation.” Fields, 219
Ariz. at 575, § 30 (quoting Jones, 218 Ariz. at 380,  26).

“Waiver by conduct must be established by evidence of acts
inconsistent with an intent to assert” an affirmative defense. Jones, 218
Ariz. at 379, § 22. Waiver will be found when “plaintiffs would have been
spared considerable expense and the judicial system a significant
expenditure of its resources” if the defendant had asserted the defense
early on in the litigation. Fields, 219 Ariz. at 575, § 33. Courts have found a
defense waived when a party is forced to conduct as little as “six months of
disclosure and discovery” due to another party’s failure to timely assert an

affirmative defense. Jones, 218 Ariz. at 374, 9 5.
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For example, in Russo v. Barger, the defendants properly identified a
forum selection clause in an answer, but then waited three years before
asserting the dispositive defense in a motion. 239 Ariz. at 102-03, 9 7-9.
Like here, the superior court in Russo nevertheless dismissed the case based
on the forum selection clause. Id. at 103, 9 9. This Court vacated and
remanded. Id. at 101, 4 1. The Court held that “as with arbitration clauses
and notice-of-claim defenses, a party may waive reliance on an otherwise-
enforceable forum selection clause by participating substantially in
litigation without promptly seeking to enforce the clause.” Id. at 104, § 16.
The Court noted that the defendants had participated in litigation and even
moved for summary judgment on grounds other than the forum selection
clause. Id.; see also id. at 102, 9 8.

If the defendants had “timely sought dismissal based on the forum
selection clause, years of litigation and expense could have been avoided,
as well as the expenditure of significant judicial resources.” Id. at 105, § 19.
The Court had “no difficulty concluding here that “waiver by conduct is
apparent from the extensive litigation record below,” where the developer

had “waited more than three years to assert a defense they were well
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aware of from the outset of the litigation.” Id. at 105, {9 19-20 (citation
omitted).

Russo is no outlier. Arizona courts routinely find an affirmative
defense waived by litigation conduct when a party substantially litigates
the merits of a case before asserting a potentially dispositive avoidance or
affirmative defense, and this Court routinely reverses when the superior
court permitted a party to assert such a defense. Seg, e.., Fields, 219 Ariz. at
575 931 (vacating and remanding where defendants “substantially
participated in th[e] litigation before raising their notice of claim statute
defense”); Ponce, 234 Ariz. at 383-84, § 13 (reversing and remanding where
defendant “waived its notice of claim defense by failing to seek prompt
judicial resolution of that defense”); In re Cortez, 226 Ariz. 207, 211, q 6
(App. 2010) (reversing and remanding where defendant “not only failed to
assert any contractual right to arbitrate in its answer, it also participated
substantially in the litigation and thereby exhibited additional conduct
inconsistent with enforcing the agreement”); Jones, 218 Ariz. at 380, § 27
(reversing and remanding where defendant “actively and proactively

defended the claim” before asserting notice of claim defense).
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Here, Republic caused substantial prejudice by waiting at least 18
months before asserting the release defense. (And unlike in Russo and
other similar cases, Republic did not assert the defense in its answer.)
Republic first mentioned the Consent in its third supplemental disclosure
statement served on November 1, 2016 —two years after the lawsuit began,
and 18 months after the operative answer. [IR-123 at § I[I.C (APP353-54);
3/9/2017 Tr. at 63:18-64:1 (APP389-90); see also IR-62 at 2; IR-77 at 9.] At
that point, Republic cited caselaw on waiver, not release. [IR-123 at § II.C.
(APP352-56).]

Republic did not assert the release defense in a court filing until 21
months after the operative answer, in February 2017 —and even then
Republic used the intentionally ambiguous hybrid phrases
“waiver/release” or “waiver and release.” [IR-56 at 2-3 (APP294-95).]

By then, the parties had engaged in significant discovery, including
expert work. The parties had already expended significant time, energy,
and resources litigating the merits —more than $270,000 from Dutch Bros.
and $550,000, combined. [IR-123, Ex. B at 9 3, 5 (APP328); IR-77 at 9; IR-

122 at 2; 3/9/2017 Tr. at 27:1-7 (APP373).] And yet Republic failed to assert
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a potentially dispositive affirmative defense that it knew or should have
known about from the beginning.

This Court has repeatedly emphasized that this kind of prejudice
supports a finding of waiver, recognizing that litigation “expense could
have been avoided, as well as the expenditure of significant judicial
resources.” Russo, 239 Ariz. at 105, 9 19; accord Fields, 219 Ariz. at 575, 9 33
(“[T]he plaintiffs would have been spared considerable expense and the
judicial system a significant expenditure of its resources.”). The superior
court therefore erred by permitting Republic to raise the defense of release
after Republic had waived the defense through litigation conduct.

D. The superior court’s bases for accepting the defense misapply
the controlling law.

The superior court “found that [Republic] did not properly disclose
release.” [7/10/2017 Tr. at 37:24-25 (APP427).] But the court nevertheless
“decline[d] to preclude Defendant from asserting release as a defense.”
[IR-82 at 3 (APP110).] The court gave three reasons: because (1) “the
doctrines of waiver and release are similar,” (2) “the Consent repeatedly
uses the term ‘release,”” and (3) supplemental briefing will “ensure there is

no prejudice to [Dutch Bros.].” [Id. (APP110).] None of those bases justify
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considering a defense that had already been waived by failing to plead it in
the answer or otherwise assert it in litigation for at least 18 months.

1.  Despite any similarity between the affirmative defenses of
waiver and release, Rule 8 lists them separately and “it is the defendant’s
duty to plead and prove each” defense under Rule 8. Jerger, 106 Ariz. at
117. Moreover, as explained above (Argument § 1.B), waiver and release
have different elements and defenses. Republic could not succeed on its
waiver theory, which is why it needed to switch to release midway
through the summary judgment briefing. Tellingly, despite permitting
Republic to assert release because of the supposed similarity, in addressing
the merits at summary judgment, the superior court “flound] the
discussion of waiver to be superfluous, as the law on release is more
applicable to the circumstances here.” [IR-91 at 3 n.2 (APP114).]

Pleading “similar” defenses simply does not suffice to put parties on
notice of a separately-enumerated defense. For example, laches and a
statute of limitations are similar in many ways, but pleading laches does
not put a party on notice that a defendant has a statute-of-limitations
defense. A plaintiff might conclude that a 2%2-year delay would not trigger

laches, but that might be dispositive under a 2-year statute of limitations.
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Here, for example, Dutch Bros. was confident that it could defeat a
“waiver” defense, but may have altered its litigation strategy (or
abandoned the case altogether) had Republic pled release from the outset.

2. As for the superior court’s second basis, it doesn’t matter that
the Consent uses the term “release.” Rule 8 and Arizona’s waiver-by-
litigation-conduct principles do not require a plaintiff to guess about what
potential defenses its adversary might have. They focus instead on what
defenses a defendant has actually raised. For example, in Russo v. Barger, the
plaintiff voluntarily signed a contract with an unambiguous forum
selection clause. 239 Ariz. at 101-02, 4 3. And the defendants even
preserved the issue in their answer. Id. at 103, § 13. The plaintiff therefore
had both constructive and actual notice that the defendant could raise the
forum selection clause. But because the defendant waited three years to
raise it, this Court held that the defense was waived. Id. at 105, 9 19-20.

3. As for the superior court’s third basis, the court looked at the
wrong kind of prejudice. Republic’s untimely assertion of release raised
two problems, and two different kinds of prejudice. The first problem was
that Republic asserted release for the first time in a reply brief. This

prejudiced Dutch Bros. by depriving it of the opportunity to brief the
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merits of the release defense. Supplemental briefing can address this kind
of prejudice.

The second problem, however, was Republic’s failure to plead the
defense in its answer or assert it for at least 18 months. This prejudiced
Dutch Bros. because if Republic had timely raised the defense, “the
plaintiffs would have been spared considerable expense and the judicial
system a significant expenditure of its resources.” Fields, 219 Ariz. at 575,
9 33; see also Russo, 239 Ariz. at 105, § 19 (“[Y]ears of litigation and expense
could have been avoided, as well as the expenditure of significant judicial
resources.”). By the time Republic asserted release for the first time, Dutch
Bros. had already spent $270,000 litigating the case. [IR-123, Ex. B at 99 3,5
(APP328-29); IR-77 at 9; 3/9/2017 Tr. at 27:1-7 (APP373).] Supplemental
briefing cannot cure this prejudice.

For these reasons, the superior court erred by permitting Republic to
assert a new, unpleaded affirmative defense 18 months into the case. This
Court should reverse the grant of summary judgment based on that

waived defense.
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II. There is a disputed issue of fact as to whether Dutch Bros. acted
under economic duress, thereby rendering the Consent
unenforceable.

A. Standard of review.

“When reviewing a grant of summary judgment, [this Court] view[s]
the facts in the light most favorable to the non-moving party. [It]
determine[s] de novo whether there are any genuine issues of material fact
and whether the trial court erred in applying the law.” Wells Fargo Bank,
N.A. v. Allen, 231 Ariz. 209, 213, 4 14 (App. 2012) (citations omitted). The
core question is, “taking the evidence in the light most favorable to [Dutch
Bros.], whether a reasonable factfinder could find in its favor.” Inter-Tel,
195 Ariz. at 116, 9 28.

B. A contract is voidable if it was signed under duress.

In Arizona, a contract is voidable if it was signed under duress,
which “exists if one party is induced to assent to a contract by a wrongful
threat or act of the other party.” Inter-Tel, 195 Ariz. at 117, 9 36. “If a
party’s manifestation of assent is induced by an improper threat by the
other party that leaves the victim no reasonable alternative, the contract is
voidable by the victim.” Restatement (Second) of Contracts § 175; see also

Inter-Tel, 195 Ariz. at 117, 4 35 (“ Arizona follows the Restatement’s view of
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duress.”) (citing equivalent section of the older Restatement). In other
words, “[a] release signed under duress is not binding.” Int’l Underwater
Contractors, Inc. v. New Eng. Tel. & Tel. Co., 393 N.E.2d 968, 970 (Mass. App.
Ct. 1979).

This English common law principle dates back nearly three centuries
and has long been applied in the loan context. Even in the 1700s, courts
refused to enforce agreements made when a lender unreasonably held a
borrower’s collateral hostage. See Astley v. Reynolds (1731), 93 Eng. Rep.
939, 2 Strange 915 (KB). There, the King’s Bench refused to enforce a
usurious interest rate paid to release goods posted as collateral. The Court
characterized the plaintiff’s agreement to the rate as “a payment by
compulsion” because “the plaintiff might have such an immediate want of
his goods” posted as collateral. Id.

This Court has cited with approval a three-part test for duress, which
the superior court applied here: “(1) that one side involuntarily accepted
the terms of another; (2) that circumstances permitted no other alternative;
and (3) that said circumstances were the result of coercive acts of the

opposite party.” Inter-Tel, 195 Ariz. at 117, § 39 (citation omitted).
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On the third factor, ordinarily, “one party tak[ing] advantage of the
financial difficulty of the other” does not warrant voiding a contract. But a
contract can be voided “when the wrongful act of one party is the very
thing that created the other party’s financial difficulty.” Id., § 37. This
exception—where one party is responsible for the other party’s distressed
financial condition and then takes advantage of it —can arise when a bank
abuses its lending relationship with a borrower.

In Inter-Tel, this Court addressed that exception as applied to a
lender-borrower relationship. Inter-Tel’s assets (“accounts receivable,
inventory, equipment, and certain real property”) served as collateral for
several loans from Bank of America. Id. at 113, § 2. Even though “Inter-Tel
had never been late with a payment, had never suffered a net operating
loss, and had always had clean audits,” the bank placed the account in its
“Special Assets Department” (essentially its collections department) and
made it difficult for Inter-Tel to switch to another lender because the bank
gave a “poor bank reference” apparently for no legitimate reason. Id. at
113-14, 49 12-15. In a transaction for Bank of America to give “a brief
extension” of credit, the bank presented Inter-Tel with a contract

amendment containing a broad release. Id. at 114, 49 17-19. “Inter-Tel
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signed the agreement without objecting to the release provision.” Id. at
9 20.

Inter-Tel sought to avoid the release on grounds of economic duress.
Like here, the superior court granted summary judgment in favor of the
bank, relying on the release and rejecting Inter-Tel’s duress argument. Id.
at 115-16, 99 25, 27. This Court reversed, holding that “a reasonable fact
finder” could find that the bank acted wrongfully. See id. at 118-19, ¢ 41-
42,

C. A reasonable factfinder could conclude that Dutch Bros.
signed the Consent under economic duress.

In this case, like Inter-Tel, a reasonable factfinder could find all three
of the economic duress factors satisfied.

1. A reasonable factfinder could find “that one side involuntarily
accepted the terms of another.” Inter-Tel, 195 Ariz. at 117, 4 39. Dutch
Bros. presented sworn evidence that it “had no intention of releasing any
claims against [Republic]” (i.e., acceptance of the Consent was
involuntary). [IR-50 at § 22 (APP290).] Dutch Bros. also presented sworn

evidence that “[Dutch Bros.] did not negotiate or draft the Consent” (i.e.,
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the Consent was “the terms of another”). [Id. at § 20 (APP290).] Republic
offered no contradicting evidence.

A reasonable factfinder could also infer involuntary acceptance in
light of the highly misleading manner in which Republic presented the
Consent. The document was presented as something necessary to facilitate
the loan transfer between Republic and Mutual, rather than a document
designed to protect Republic after it had engaged in extraordinary acts of
lending fraud. It seemed as though those two parties needed the Dutch
Bros. “Consent” for the deal to go through, and a reasonable factfinder
could so find. Indeed, Dutch Bros. didn’t even have access to the full terms
necessary to place the Consent in context. [IR-84, Ex. 24 at 9 4-6
(APP325).]

2. Viewing the facts and inferences in Dutch Bros.’s favor also
shows that a reasonable factfinder could find “that circumstances
permitted no other alternative.” Inter-Tel, 195 Ariz. at 117, § 39. Republic
had finalized $1.62 million out of the promised $5 million in SBA loans.
Dutch Bros. still needed to borrow the remaining $3.38 million to avoid the
financial ruin that loomed due entirely to Republic’s repeated lies that the

loans were imminent. Dutch Bros. had already signed leases at Michael’s
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express urging (“yes, go into the other lease”) and had incurred substantial
other expenses that urgently needed to be paid. [IR-46, Ex. 5 at 15; see also
IR-50 at 9 18, 25 (APP290-91).] Dutch Bros. and its principals were paying
expenses out-of-pocket, and planned to get “reimbursed” once the loans
were funded. [IR-47, Ex. 13 at TMCC002107 (APP236); see also IR-46, Ex. 2
at RBAZ001490 (APP184); IR-46, Ex. 5 at 11 (APP205); IR-46, Ex. 4 at
RBAZ003947 (APP193); IR-47, Ex. 18 at RBAZ004235 (APP276).] Dutch
Bros. thus needed the loans it was promised, and fast.

Dutch Bros. had found another lender capable of actually finalizing
the SBA loans that Republic had promised. That lender, like any
reasonable lender, required collateral, both for the existing loans it would
assume and for new loans to round out the $5 million statutory maximum.
But Republic had all available collateral tied up —all the assets from the
existing stores (and their future cash flows), plus personal guarantees from
Jim and Janice. [IR-50 at q 9 (APP289).] Thus, Dutch Bros. needed to
assign its collateral to Mutual of Omaha. [Id. at § 16 (APP289-90); see also
IR-40, Ex. N at Exhibit “D” & Attachment “1” thereto (APP177-79)
(“Assignment of Rights Under Loan Documents”; “Personal Property

Security Documents”).] Moreover, with no remaining loans to Dutch Bros.,
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Republic had no basis to retain any collateral. Because of the dire financial
situation Republic had caused, Dutch Bros. needed to do whatever it took
to get Republic to transfer the collateral to get the loans funded through the
new lender.

“Whatever it took” turned out to be signing the Consent: Jim “was
informed by Mutual of Omaha Bank that [his] signature was required on
the Consent in order to authorize the transfer of the SBA loans from
[Republic] to [Mutual of Omahal.” [IR-50 at § 20 (APP290).] And because
Dutch Bros. would not be able to find another lender willing to take on the
existing loans and underwrite new loans without also getting Republic to
transfer the tied-up collateral, Dutch Bros. had no alternative but to sign
the Consent to avoid financial ruin.

Inter-Tel held that a reasonable fact-finder could find duress under
these circumstances. There, like here, “because of the bank’s action, Inter-
Tel would have extreme difficulty finding another lender,” and therefore
“was forced to sign the release of claims in order to stave off financial
ruin.” 195 Ariz. at 117, 9 34. “[A] reasonable finder of fact could conclude
that Inter-Tel had to sign the release of claims or end up in default....”

195 Ariz. at 119, § 42.
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3. A reasonable juror could also find “that said circumstances
were the result of coercive acts of the opposite party.” Inter-Tel, 195 Ariz. at
117, 9 39. As Inter-Tel held, a jury can find this third element when a
lender takes advantage of the borrower’s financial difficulty and “the
wrongful act of [the lender] is the very thing that created the [borrower]’s
financial difficulty.” Id. at q 37.

Here, Dutch Bros. urgently needed to find a new lender because of
the dire financial circumstances created by Republic’s wrongful actions.
Michael Harris—the Bank’s Vice President—urged Dutch Bros. to sign a
lease and incur substantial expenses on the explicit and repeated
assurances that a loan was around the corner. The assurances, however,
were based on nothing more than lies and forgeries. If Dutch Bros. had
known the truth, or seen the unaltered communications from the SBA, it
never would have incurred the expenses on that schedule, and it would
have immediately picked up and run to another bank capable of making
the loans, thereby averting financial disaster. These facts alone would
permit a reasonable factfinder to conclude that Republic’s lies and delays
were “the very thing that created [Dutch Bros.]’s financial difficulty.” Inter-

Tel, 195 Ariz. at 117, § 37.
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But in this case, there is more. Republic could have released Dutch
Bros.’s collateral without holding Dutch Bros. hostage.  Inter-Tel
emphasized the commercially unreasonable actions of the bank that gave it
particular leverage over the borrower. There, “Inter-Tel was not having
difficulty paying its debts, and there is evidence that the bank thought
Inter-Tel’s account was in satisfactory condition.” 195 Ariz. at 118, q 41.
The bank nevertheless transferred the account to its collections department
and gave a “poor bank reference.” Id. at 113-14, §9 12-15. Here, likewise, a
reasonable juror could find that requiring Dutch Bros. to release all claims
against Republic was commercially unreasonable. Republic was already
getting fully paid for all of the “principal and accrued interest” owed on
the loans. [IR-40, Ex. N at RBAZ07954, q 2.1. (APP160).] If the loans were
simply paid, Republic would not receive a release, and there was no
legitimate reason to require Dutch Bros. to execute a release merely to
transfer the collateral that secured the loans. Republic did this solely in an
attempt to protect itself after its coercive acts (its lying and its falsification
of documents) had caused Dutch Bros.’s “financial difficulty.” Inter-Tel,

195 Ariz. at 117, 9 37.
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In light of the above, the superior court was simply wrong when it
held that Dutch Bros. “failed to present evidence” on these three elements.
[IR-91 at 5.] Economic duress is typically a fact-intensive inquiry left to the
factfinder, and multiple courts have denied summary judgment or
reversed trial courts that granted summary judgment to the defendant. See,
e.g., Inter-Tel, 195 Ariz. at 119, § 42 (“a reasonable finder of fact could” find
duress); ESI, Inc. v. Coastal Corp., 61 F. Supp. 2d 35, 76 (5.D.N.Y. 1999) (“[A]
jury could find that the Release is voidable due to economic duress.”);
Blumenthal v. Tener, 227 A.D.2d 183, 183-84 (N.Y. App. Div. 1996) (“[T]here
exists a genuine issue of fact as to whether these documents were executed
under economic duress and are voidable as such....”); Int’l Underwater,
393 N.E.2d at 973 (“unable to say as matter of law that the signing of the
release was voluntary”).

Because a reasonable juror could have concluded that Dutch Bros.
signed the release under economic duress, the court erred by granting

summary judgment based on release. After all, “[a] release signed under

duress is not binding.” Int’l Underwater, 393 N.E.2d at 970.
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D. The superior court’s bases for entering summary judgment
are either squarely foreclosed by Inter-Tel or make no sense.

In granting summary judgment, the superior court rejected Dutch
Bros.’s arguments on all three elements. But the court’s reasons are either
squarely foreclosed by Inter-Tel or make no sense.

1.  On the first element (“that one side involuntarily accepted the
terms of another”), the superior court focused solely on whether Dutch
Bros. voiced an objection to Republic: “Plaintiff has produced no
communications between Plaintiff and Republic, or between Plaintiff and
MOH, asking that Consent be eliminated or withdrawn, or that it was
being pressured into signing the release due to its financial difficulties.”
[IR-91 at 5 (APP116).]

Inter-Tel squarely foreclosed granting summary judgment on this
basis: “We have not overlooked the fact that Inter-Tel executed the release
without voicing its objection to the bank. While this fact supports the
bank’s position, it will not justify a summary judgment in the bank’s favor.”
195 Ariz. at 119, § 43 (emphasis added). Likewise, here, a fact-finder may

consider whether Dutch Bros. voiced an objection and weigh that fact
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against Dutch Bros., but as a matter of law that fact is insufficient to
warrant summary judgment.

2. On the second element (“that circumstances permitted no other
alternative”), the superior court pointed out that Dutch Bros. “actually did
obtain another lender.” [IR-91 at 5 (APP116).] That completely misses the
point. Going to another lender to complete the loans was Dutch Bros.’s
only option to avoid financial ruin. Any lender would require the
accompanying collateral, but Republic wouldn’t release the collateral
without the Consent. Mutual of Omaha was willing to lend because it
received an assignment of the rights to Dutch Bros.’s collateral. In other words,
the supposed “alternative” would materialize only if Dutch Bros. executed
the release, thereby making Republic willing to assign the collateral. The
superior court’s stated basis on the second element is thus factually
circular.

It is also a legally insufficient basis on which to grant summary
judgment. Inter-Tel held that “The fact that some months later Inter-Tel did
find other financing does not conclusively establish that Inter-Tel had a

reasonable alternative when it signed the release.” 195 Ariz. at 119, § 42.
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Thus, although Mutual of Omaha’s willingness to lend may be a factor for a
factfinder to consider, it cannot support summary judgment.

3. On the third element (“that said circumstances were the result
of coercive acts of the opposite party”), the superior court relied exclusively
on the fact Jim “was informed by Mutual of Omaha Bank that [his] signature
was required on the Consent in order to authorize the transfer of the SBA
loans from [Republic] to [Mutual of Omaha].” [IR-91 at 5-6 (APP116-17)
(emphasis and some alterations by superior court).] This basis, too,
completely misses the point. A reasonable factfinder could find that
Republic had already caused Dutch Bros. to come to the brink of financial
disaster, and then took advantage of that condition by offering Dutch Bros.
the choice of signing the release or suffer financial ruin (no choice at all).
Those are the relevant circumstances for the third element.

The superior court emphasized who told Dutch Bros. about the
Consent-for-collateral requirement. But who delivered the message simply
doesn’t matter. The relevant fact is that the message was delivered: to
complete the transaction and assign the collateral, Dutch Bros. had to sign
the Consent. The first line of the release makes the condition explicit: “As

a material inducement to Lender [Republic] to agree to sell the Loans to
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Assignee [Mutual of Omahal....” [IR-40, Ex. N at RBAZ07963, q e
(APP169).]> That coercion is the same even if it passes through an
intermediary, whether the intermediary is Mutual of Omaha, Dutch Bros.’s
accountant, or a literal messenger sent to deliver the ultimatum.

On all three elements, the superior court improperly resolved
disputes about genuine issues of material fact, drew inferences in favor of
the moving party (rather than the non-moving party), and ignored the
question of “whether a reasonable factfinder could find in [Dutch Bros.’s]
favor.” Inter-Tel, 195 Ariz. at 116, § 28. “Summary judgment is not
designed to resolve factual issues nor is it a substitute for trial,” Ruiz v. Otis
Elevator, 146 Ariz. 98, 100 (App. 1985), even if “the trial judge believes the

moving party should win,” Orme Sch. v. Reeves, 166 Ariz. 301, 310 (1990).

2 Republic’s own motion for summary judgment confirmed the
condition: “Republic did not have an obligation to accommodate [Dutch
Bros.’s] request and certainly would not have done so if it were still subject
to potential claims. ...” [IR-35 at7 (APP145).]
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III. There is a disputed issue of fact as to whether Dutch Bros. was
induced by Republic’s misrepresentations to execute the release,
thereby rendering the Consent unenforceable.

A. Standard of review.

This Court “review[s] orders denying motions for new trial for an
abuse of discretion; a court abuses its discretion if, in reaching its decision,
it applies an erroneous rule of law.” Pullen v. Pullen, 223 Ariz. 293, 296,
910 (App. 2009). The underlying ruling here is the grant of summary
judgment. As explained above (Argument § II.A), the Court reviews
summary judgment de novo, taking the facts in the light most favorable to
the non-moving party.

B. A release is voidable if it was induced by a party’s

misrepresentations or if the party knew or should have
known of the other party’s mistake.

In Arizona, a release may be set aside based on “a unilateral mistake
induced by misrepresentations.” Parrish, 164 Ariz. at 20. Ordinarily, one
party’s own mistake does not justify avoiding a release, particularly when
the party seeking to avoid the release actually has “sufficient knowledge”
of the true facts. Inter-Tel, 195 Ariz. at 116, 9 32. But “unilateral mistake

can be grounds for avoiding a release if at the time the release was entered
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into the other party knows or should have known of the mistake.” Parrish, 164
Ariz. at 20 (emphasis added).

This doctrine exists for an important reason. It would be inequitable
to allow a party to benefit from its own fraud—“[t]here is nothing
particularly attractive in the proposition that [a party] may by
misrepresentation induce a person to forego rights and then defend on the
ground that the fraud is excused because the person defrauded should
have known better.” Lubin v. Johnson, 169 Ariz. 464, 464-65 (App. 1991).
Consequently, this Court has refused “to endorse the idea that
victimization of the ignorant has legal sanction.” Id. at 465. For these
reasons, most jurisdictions follow the rule set forth in Parrish:

[T]here is practically universal agreement that, if the material

mistake of one party was caused by the other, either purposely

or innocently, or was known by the other or was of such

character and accompanied by such circumstances that the

other had reason to know of it, the mistaken party has the
power to avoid the contract.

7 Corbin on Contracts § 28.41 [APP085] (collecting cases, including Parrish);
see also 76 C.J.S. Release § 29 (Sept. 2018) (A party may avoid a release that

was entered into based on a wunilateral mistake of fact involving
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“misrepresentations, wrongful concealment of facts, or other inequitable
conduct.”).

Parrish is instructive here. In that case a bank suggested that a
borrower partner with a contractor that the bank (but not the borrower)
knew “was experiencing financial difficulty and was behind on his loans
with the bank.” 164 Ariz. at 19. The partnership predictably fell apart. As
part of a workout with the bank, the borrower released the bank “from any
and all claims.” Id. The borrower sued, the bank asserted the release as a
defense, and (like here) the superior court granted summary judgment to
the bank. Id. This Court reversed, holding that “there is a factual issue as
to whether the bank knew or should have known that [the borrower]| was
mistaken as to the facts surrounding his damages.” Id. at 20. Relying in
part on the bank’s concealment of the true facts from the borrower, this
Court held that “this unilateral mistake may be a basis for avoiding the
release.” Id.

C. A reasonable factfinder could conclude that Dutch Bros.

signed the Consent based on a unilateral mistake induced by
Republic’s misrepresentations.

Here, similar to Parrish, a reasonable factfinder could find that when

Dutch Bros. signed the Consent, Republic’'s own fraudulent
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misrepresentations and fraudulent concealment prevented Dutch Bros.
from knowing that Michael had deliberately and intentionally stopped
processing the PV loan, failed to respond to the SBA’s questions for months
on end, and forged documents to cover his tracks. Dutch Bros. did not
know any of these facts when it signed the Consent. [IR-84, Ex. 24 at 99 2-3
(APP325).] Had Republic not concealed the true facts, Dutch Bros. would
not have signed the Consent and instead would have “immediately” sued
Republic. [Id. (APP325).]

A reasonable factfinder could therefore find “a unilateral mistake
induced by misrepresentations.” Parrish, 164 Ariz. at 20. Moreover,
because Republic was intentionally forging documents and lying to its
borrower, a reasonable factfinder could also conclude “that the bank knew
or should have known that [Dutch Bros.] was mistaken as to the facts.” Id.
Like in Parrish, therefore, the superior court erred by granting Republic’s

summary judgment motion.
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D. In light of Parrish, the superior court should not have
resolved the unilateral mistake issue as a matter of law.

1. In granting summary judgment, the superior court
distinguished Parrish on immaterial grounds and
ignored Dutch Bros.’s evidence.

In rejecting Dutch Bros.’s unilateral mistake argument, the superior
court distinguished this case from Parrish in three ways, none of which is
valid.

(@ The length of the release does not justify
jettisoning the unilateral mistake doctrine.

The superior court first distinguished Parrish on the grounds that the
release in that case was “a single sentence,” while the Consent was more
detailed and “explicitly encompasses unknown claims,” among other
things. [IR-112 at 4 (APP122).] But the short release in Parrish
unquestionably covered the claim at issue because it was “plain, evident
and unambiguous.” 164 Ariz. at 20. But because the other party’s
misrepresentation caused the mistake, the release could not be enforced.
Moreover, the unilateral mistake doctrine applies to all releases whether
short, long, broad, or narrow. Otherwise a party that causes a mistake
through misrepresentation could avoid the consequences of the

misrepresentation merely by drafting a longer release with a clever lawyer.
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For this reason, multiple courts have rejected the argument the
superior court relied on. For example, the District of Arizona faced a
detailed release similar to the Consent, which released all claims “whether
known or unknown.” Zounds Hearing Franchising LLC v. Moser, No. CV-16-
00619-PHX-DGC, 2016 WL 6476291, at *1 (D. Ariz. Nov. 2, 2016). Applying
Arizona law (and looking to states with similar case law on release), Judge
Campbell required “an express manifestation of . . . intent” before allowing
an otherwise-valid release to discharge claims like fraudulent inducement
that result from the defendant’s misrepresentation in procuring the
contract. Id. at **3-4.

The Supreme Court of Delaware likewise addressed a settlement
agreement that released all claims “whether known or unknown.” E.L
DuPont de Nemours & Co. v. Fla. Evergreen Foliage, 744 A.2d 457, 459 (Del.
1999). That court rejected the basis given here by the superior court, calling
“immaterial” the disputes of “the language of the release, and whether
exculpatory language should be specific or general.” Id. at 460. Although
the court acknowledged that parties signing a general release should be on
notice, it recognized that “[i]t is quite another thing, however, to conclude

that a person is deemed to have released a claim of which he has no
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knowledge, when the ignorance of such a claim is attributable to fraudulent
conduct by the released party.” Id. at 461 (emphasis added). To be
enforceable, “the release should include a specific statement of exculpatory
language referencing the fraud.” Id. (emphasis added). Moreover, “the party
seeking enforcement of the release bears the burden of proving that the
released fraud claim was within the contemplation of the releasing party.”
This is a “heavy burden,” which “undoubtedly reflects a recognition that
one party to the transaction was charged with deceitful conduct.” Id. In
sum, “the absence of a specific reference to the actionable fraud limits the
scope of the general release in this case.” Id. at 462.

Of course, the Consent lacks any reference to Republic’s fraud or
misrepresentations, let alone a specific one. Consequently, regardless of
their breadth, the generic release language, warnings, disclaimers, and
notices in the Consent cannot overcome the unilateral mistake doctrine on
summary judgment.

(b) A party’s sophistication level is irrelevant,
particularly on summary judgment.

The superior court next declined to follow Parrish because Parrish

“was not a sophisticated business person,” whereas Dutch Bros. “owns and
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operates multiple coffee store chains and has experience with business
loans.” [IR-112 at 4 (APP122).] This basis makes no sense for two reasons.
First, even though the plaintiff in Parrish was inexperienced, he “was
represented by counsel at all times when the loan agreement containing the
release was negotiated,” 164 Ariz. at 20, thereby negating his lack of
experience.

Second, the superior court improperly acted as a factfinder by
characterizing Jim as having relevant experience and sophistication.
“Summary judgment is not appropriate when a trial judge must pass on
the credibility of witnesses with differing versions of material facts, weigh
the quality of documentary or other evidence, or choose among competing
or conflicting inferences.” Margaret H. v. Ariz. Dep’t of Econ. Sec., 214 Ariz.
101, 105 9 14 (App. 2006) (citation omitted). Moreover, nothing in the
record shows that Jim is sophisticated in any relevant way —i.e., in how
banks process SBA loans. Jim and Janice self-financed their existing stores
until Republic convinced them to grow more quickly using SBA loans. [IR-
50 at 9 2, 4 (APP288).] Jim's entrepreneurial success could not have put
him on notice that Republic had forged documents and affirmatively lied

about whether and when Republic had submitted the PV loan application.
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() The superior court ignored Dutch Bros.'s

contravening evidence of Republic’s
misrepresentations related to the PV loan
application.

Finally, the superior court distinguished Parrish on the ground that
“ample evidence exists demonstrating that Plaintiff suspected before it
signed the Release that Defendant actually did not have the expertise or
personnel to properly and timely obtain SBA-funded loans,” unlike the
borrower in Parrish, “who had no reason to suspect the dire financial
condition of his partner.” [IR-112 at 4 (APP122).]

This conclusion is an inappropriate inference to draw at the summary
judgment stage, where the superior court must construe the facts in Dutch
Bros.’s favor and may not weigh evidence. Moreover, this reason applies
at best to only half of Dutch Bros.s argument. Below, Dutch Bros.
essentially asserted two sets of torts. The first set involved whether
Republic was competent and experienced in processing SBA loans as it had
represented to Dutch Bros. But the second set of torts involves Republic’s
misrepresentation and concealment about the fact that Michael had
deliberately and intentionally stopped processing the PV loan, failed to

respond to the SBA’s questions, and forged documents to cover his tracks.
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No evidence suggests that Dutch Bros. suspected the second set of torts
before it signed the release.

For these reasons, none of the superior court’s bases for granting
summary judgment withstand scrutiny.

2.  The superior court erred in denying Dutch Bros.’s
motion for a new trial.

At the motion for new trial stage, the superior court concluded that
Dutch Bros. had waived its arguments related to misrepresentations and
forgeries in connection with the PV loan application “by failing to raise it in
connection with the Motion for Summary Judgment.” [IR-135 at 3-6
(APP130-33).] Alternatively, the court concluded that “even if Plaintiff did
not waive the Second Tort argument and the Court considered it, its
decision would have been the same” as its decision granting Republic
summary judgment. [Id. at 5-6 (APP132-33).] Neither basis justifies
denying the motion for new trial.

(@ Dutch Bros. properly preserved its unilateral

mistake argument in its sur-response and at oral
argument.

In its motion for a new trial, Dutch Bros. adopted new nomenclature
for the arguments it had made in prior briefing and at oral argument. As
Dutch Bros. explained, “[Dutch Bros.] sought to reframe its prior
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arguments in order to provide the Court with more clarity for reviewing
the Motion for New Trial, labeling and bifurcating Republic’s tortious
conduct as the “First Tort” and ‘Second Tort.”” [IR-132 at 7.]

Dutch Bros. used “the First Tort” to refer to its argument that
Republic had “fraudulently induced [Dutch Bros.] into a lending
relationship upon the false representations that it was competent and
experienced in timely making SBA loans.” [IR-127 at 2.] Dutch Bros. used
“the Second Tort” to refer to its argument that “Republic had deceived
[Dutch Bros.] into believing that its loan application for [the PV loan] was
being processed with the SBA, when in reality, Republic had shelved the
[PV] Loan Application.” [Id.] In other words, the “First Tort” referred to
Republic’s misrepresentation about its competence and experience with
SBA loans; the “Second Tort” referred to the its lying, deceit, and
fraudulent concealment in connection with the PV loan.

This nomenclature did not raise any new argument, but rather
helped to illustrate errors in the superior court's summary judgment
analysis. ~ Although Dutch Bros. may have suspected Republic’s
incompetence and inexperience before signing the Consent (although

certainly not to the degree it learned in discovery), it had no reason to
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suspect that Republic was actively misrepresenting facts and concealing
the truth from Dutch Bros. The “First Tort” /”Second Tort” nomenclature
helped to clarify that the superior court’s summary judgment ruling
overlooked the key evidence supporting Dutch Bros.’s unilateral mistake
theory —evidence that required the case to go to trial.

The superior court, however, held that Dutch Bros. waived the so-
called Second Tort issue by failing to raise it at summary judgment, at oral
argument, or in its complaint. [IR-135 at 3-5 (APP130-32).] That’s simply
not true. Dutch Bros. raised the substance of the issue (i.e., evidence of
intentional misconduct) at every appropriate opportunity, and Republic
unquestionably understood what was at issue.

At the summary judgment stage, Dutch Bros. argued in its sur-
response that “[blefore the Court is evidence of Defendant’s multiple
misrepresentations made to [Dutch Bros.], which [Republic] failed to
correct or disclose, leaving [Dutch Bros.] with the mistaken belief that no fraud
or negligent misrepresentation claim existed against [Republic] at the time the
Consent was presented for [Dutch Bros.]’s signature.” [IR-83 at 4 (APP320)
(emphasis added).] In support, Dutch Bros. cited to paragraphs in its

statement of facts that detailed Republic’'s numerous fraudulent
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misrepresentations made in connection with the PV loan application,
including (1) its lies about when the PV loan was submitted, (2) its
misrepresentations as to the loan’s status, and (3) its attempt to bolster and
conceal these misrepresentations by altering documents. [See IR-83 at 4 n.4.
(APP320) (citing IR-45 at 9 14-16).]°

If there was any doubt about Dutch Bros.’s bases for its unilateral
mistake argument at that point, Republic’s response to the sur-response
removed it. Republic argued, “Specifically, the ‘mistake” alleged by Dutch
Bros. is that Dutch Bros. always believed its Loans, including the PV loan,

were being timely processed thus ‘leaving [Dutch Bros.] with the mistaken

3 This sur-response was submitted and considered in connection with
the main summary judgment briefing. As explained above (Argument
§ I.D), Republic’s summary judgment motion did not raise release at all; it
rested solely on waiver. [See IR-35 (APP139).] Republic argued release for
the first time in its reply brief, after Dutch Bros. demonstrated the flaws in
Republic’s waiver arguments. [See IR-56 (APP293).] When Dutch Bros.
objected to Republic raising release for the first time in a reply, the superior
court granted Dutch Bros. leave to file a sur-response to address Republic’s
release arguments. [See IR-82 at 3 (APP110).] The superior court
considered the sur-response when ruling on wunilateral mistake on
summary judgment. [IR-112 at 1 (APP119) (listing Sur-Response).]
Moreover, Dutch Bros. had to list the evidence in a footnote [IR-83 at 4 n.4
(APP320)] because the superior court allowed only five pages for the sur-
response, even though that was Republic’s first chance to address the new
release defense. [IR-82 at 3 (APP110).]
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belief that no fraud or negligent misrepresentation claim existed against
[Republic] at the time the Consent was presented for [Dutch Bros.]’s
signature.”” [IR-100 at 9 (quoting IR-83 at 4 APP320).]

In addition, Dutch Bros. repeatedly raised the issue during oral
argument. When asked by the superior court to describe the specific
communications that support Dutch Bros.’s fraudulent misrepresentation
claims, Dutch Bros. described the specific evidence that supports the
Second Tort: “the emails illustrate quite clearly that Mr. Harris and
Republic were representing that the - that the [PV] loan had been
submitted when in fact it had not been submitted yet,” and that Republic
“went so far as to take emails that were sent by the SBA, alter those emails
to make it appear as though the loan application was farther along in the
process than it - than it actually was.” [6/20/2017 Tr. at 4:19-5:8 (APP402-
03).] Dutch Bros. specifically connected this evidence to its unilateral
mistake argument, the Parrish case, and the sur-response. [See id. at 19:17-
20:20 (APP406-07).] (At that point in the case, the only thing that was
“remaining is this unilateral mistake” argument. [Id. at 9:6-7 (APP405).])

Dutch Bros. again orally advanced its Second Tort argument before

the court during another hearing. Dutch Bros. once again referenced “nine,
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10, 11 months” of fraudulent representations by Republic in connection
with the PV loan application [6/26/2017 Tr. at 7:16-8:3 (APP413-14), 14:13-
15:16 (APP420-21)], specifically connected these representations to its
unilateral mistake argument and the Parrish case [id. at 10:12-11:2 (APP416-
17), 11:11-13:8 (APP417-19)], and referenced the fact that it had been
making this argument since its sur-response, which, as it reminded the
superior court, was Dutch Bros.’s “first opportunity to respond to the
release argument,” [id. at 11:8-10 (APP417)].

As for pleading the issue in a complaint, Dutch Bros. had no
obligation to plead a response to an unpleaded affirmative defense that
was first raised by the opposing party in a summary judgment reply brief.
Moreover, Dutch Bros. did not even know most of the facts supporting the
Second Tort when it filed the operative complaint. For example, although
Dutch Bros. had the forged versions of the SBA’s letter and email to
Republic, Dutch Bros. did not have the unaltered versions and could not
have known that they were forged. [IR-50 at § 27 (APP291).]

In sum, and contrary to the superior court’s ruling, Dutch Bros. had
appropriately raised the “Second Tort” and the facts supporting it,

particularly in light of the Bank’s delay in asserting the defense.
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(b) The superior court improperly resolved a disputed
issue of material fact about the PV loan.

Alternatively, the superior court held that “even if Plaintiff did not
waive the Second Tort argument and the Court considered it, its decision
would have been the same.” [IR-135 at 5 (APP132).] The superior court
essentially pointed to evidence showing that Dutch Bros. questioned
whether the PV loan would ever get approved. [Id. (APP132).] In doing so,
the superior court improperly weighed the evidence and improperly drew
inferences in favor of Republic, the moving party. Cf. Orme Sch., 166 Ariz. at
3009.

The evidence cited by the superior court would not require a
factfinder to find that Dutch Bros. was on notice of the Bank’s
misrepresentations and fraudulent concealment. See id. at 310 (at summary
judgment, “the evidence of the non-movant is to be believed, and all
justifiable inferences are to be drawn in his favor.”) (citation omitted). The
superior court therefore should have granted the motion for a new trial and

denied Republic’s motion for summary judgment.
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CONCLUSION

The Court should reverse the grant of summary judgment and the
denial of the motion for new trial, vacate the judgment, and remand for

further proceedings.
RESPECTFULLY SUBMITTED this 26th day of October, 2018.

OSBORN MALEDON, P.A.

By /s/ Eric M. Fraser
Thomas L. Hudson
Eric M. Fraser
Phillip W. Londen
2929 North Central Avenue, Ste. 2100
Phoenix, Arizona 85012

FRANCISJ. SLAVIN, P.C.
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Ariz. R. Civ. P. 8(c). Affirmative defenses
(2016)

In pleading to a preceding pleading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of risk, contributory negligence,
duress, estoppel, failure of consideration, fraud, illegality, laches, license, payment,
release, res judicata, statute of frauds, statute of limitations, waiver, and any other
matter constituting an avoidance or affirmative defense. When a party has
mistakenly designated a defense as a counterclaim or a counterclaim as a defense,
the court on terms, if justice so requires, shall treat the pleading as if there had been
a proper designation.
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Ariz. R. Civ. P. 8(d). Affirmative Defenses
(2018)

(1) Generally. In responding to a pleading, a party must affirmatively state any
avoidance or affirmative defense, including:

(A) accord and satisfaction;
(B) arbitration and award,
(C) assumption of risk;

(D) contributory negligence;
(E) duress;

(F) estoppel,

(G) failure of consideration;
(H) fraud;

(D) illegality;

(J) laches;

(K) license;

(L) payment;

(M) release;

(N) res judicata;

(O) statute of frauds;

(P) statute of limitations; and
(Q) waiver.

(2) Mistaken Designation. If a party mistakenly designates a defense as a
counterclaim, or a counterclaim as a defense, the court must, if justice requires,
treat the pleading as though it were correctly designated, and may impose terms
for doing so.
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7 Corbin on Contracts § 28.41

Corbin on Contracts > PART Ill INTERPRETATION—PAROL EVIDENCE—AVOIDANCE AND
REFORMATION > CHAPTER 28 AVOIDANCE OR REFORMATION FORMISCONDUCT OR
MISTAKE > D MISTAKE

§ 28.41 Mistake by One Party, the Other Having Knowledge or Reason to
Know of It

Although relief for unilateral mistake is not as readily given as relief for mutual mistake, there is practically universal
agreement that, if the material mistake of one party was caused by the other, either purposely or innocently, or was
known by the other or was of such character and accompanied by such circumstances that the other had reason to
know of it, the mistaken party has the power to avoid the contract.” Similarly, under these circumstances, the other
party can obtain reformation of the writing if the contract is reduced to writing.2 This line of cases can be traced to
Hume v. United States.3 Hume entered into a written contract with the United States stating that the government
would pay 60¢ a pound for certain goods, but the seller knew that the intended price was 60¢ a hundred-weight.
The United States was relieved from its obligation to pay the excess despite the fact that the writing was on a
government printed form. The action was at law, and the Supreme Court held that the unconscionability of the
defendant’s conduct could be raised at law. Hume demonstrates that relief for unilateral mistake descends from the
doctrine of unconscionability.

U.S. — Moffett, Hodgkins & Clarke Co. v. City of Rochester, 178 U.S. 373, 20 S. Ct 957, 44 L. Ed. 1108 (1900) (big difference in
bids); United States v. Jones, 176 F.2d 278, 285 (9th Cir. 1949), semble; Tokio Marine & Fire Ins. Co. v. National Union Fire Ins.
Co., 91 F.2d 964 (2d Cir. 1937); Armour & Co. v. Renaker, 202 F. 901 (6th Cir. 1913); Connecticut v. McGraw, 41 F. Supp. 369

(D. Conn. 1941) (big difference in bids).
Ala. —Ex parte Perusini Const. Co., 242 Ala. 632, 7 So. 2d 576 (1942).

Ariz. —Parrish \v. United Bank of Arizona, 164 Ariz. 18, 790 P.2d 304 (App. 1990).

Ark. —Galloway v. Russ, 175 Ark. 659, 300 S.W. 390 (1927).

Cal. —Conlan v. Sullivan, 110 Cal. 624, 42 P. 1081 (1895) (vendor priced land supposing it to be subject to a mortgage).

Conn. —Geremia v. Boyarsky, 107 Conn. 387, 140 A. 749 (1928) (mistaken computation made bid 33% lower); Town of Essex
v. Day, 52 Conn. 483, 1 A. 620 (1885).

Fla. —Hurst v. Nat’| Bond & Inv. Co., 96 Fla. 148, 117 So. 792 (1928); Langley v. Irons Land & Development Co., 94 Fla. 1010,
114 So. 769 (1927) (vendor’s agent pointed out wrong lot to purchaser); Crosby v. Andrews, 61 Fla. 554, 55 So. 57 (1911).

lll. —R.0O. Bromagin & Co. v. City of Bloomington, 234 Ill. 114, 84 N.E. 700 (1908); Morgan v. Owens, 228 lll. 598, 81 N.E. 1135
(1907).

Ky. —Bell v. Carroll, 212 Ky. 231, 278 S.W. 541 (1925) (owner of stock directed agent to sell “at par” thinking that “par” meant
“market price,” which was three times par).

Me. —Hudson Structural Steel Co. v. Smith & Rumery Co., 110 Me. 123, 85 A. 384 (1912) (a misinterpretation of specifications
that had also been made by another bidder).
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7 Corbin on Contracts § 28.41

If the other party’s misrepresentation or other inequitable behavior was a contributing cause of the mistake, relief
will be freely given.* Of course, the mistaken party must have relied on the misrepresentation; otherwise, relief will
be denied.®

In Hennig v. Ahearn,® Hennig claimed that during the negotiation of an executive compensation agreement, Ahearn
altered a crucial provision of the agreement at the last minute, reducing Hennig’s compensation, but failed to point
out the alterations, as he had done religiously during the earlier phases of the negotiation. Hennig sued Ahearn and
the company for tortious misrepresentation or reformation to the higher level of compensation. The trial court
dismissed Hennig’s claim, concluding that Ahearn had no duty to disclose the alteration and that Hennig’s
negligence in failing to detect the alteration barred his claims as a matter of law. The court of appeals, however,
concluded that Hennig presented credible evidence showing that the parties’ conduct during the negotiations may
have created a duty on Ahearn’s part to disclose alterations to the agreement. Thus, in the light of the parties’
conduct, Hennig’s failure to discover the last-minute alteration might not bar recovery. The court remanded for a
new trial.

That the other party actually knew of the mistake can be proved occasionally by that party’s own statements or
conduct. More often, however, it will be possible to show no more than that the party had reason to know.” Such
reason has often been found in the fact that the mistaken party’s bid was much less than the bids of competitors.8
In these cases, the court does not say that this “reason to know” is sufficient evidence of actual knowledge. It
makes no finding of such actual knowledge or of “bad faith.”

An illustrative case is C.N. Monroe Manufacturing Co. v. United States.? In submitting a bid on an assembly of two
items, the plaintiff carelessly overlooked the more costly of the two and made a bid at a price less than the cost of

Minn. —Nadeau v. Maryland Cas. Co., 170 Minn. 326, 212 N.W. 595 (1927); Tyra v. Cheney, 129 Minn. 428, 152 N.W. 835
(1915) (bid reduced about 20% by the error); C.H. Young & Co. v. Springer, 113 Minn. 382, 129 N.W. 773 (1911); Dwinnell v.
Oftedahl, 235 Minn. 383, 51 N.W.2d 93 (1952) (excessive payment made due to defendant’s misrepresentation, perhaps
innocent).

Mo. — Saline County v. Thorp, 337 Mo. 1140, 88 S.W.2d 183 (1935);

Frederich v. Union Elec. Light & Power Co., 336 Mo. 1038, 82 S.W.2d 79 (1935) (buyer offered large sum for a described tract,
leaving out most of the land he meant to buy).

N.Y. —City of New York v. Dowd Lumber. Co., 140 A.D. 358, 125 N.Y.S. 394 (1910) (mistake in multiplication appeared on face
of bid); Smith v. Mackin, 4 Lans. 41 (Sup. Ct. 1871) (mistake as to boundaries).

N.C. —Freeman v. Croom, 172 N.C. 524, 90 S.E. 523 (1916) (defendant said he had a mortgage, knowing it to be unregistered).

Ohio —Butler v. Moses, 43 Ohio St. 166, 1 N.E. 316 (1885).

Okla. — Scrivner v. Sonat Exploration Co., 242 F.3d 1288 (10th Cir. 2001).

R.l. —Fehlberg v. Cosine, 16 R.I. 162, 13 A. 110 (1888) (misrepresentation).

S.C. —Blassingame v. Greenville County, 134 S.C. 324, 132 S.E. 616 (1926).
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materials alone—a bid of $3.91, when the average of seven other bids was about $25. The defendant accepted the
plaintiff's bid without actual knowledge of the plaintiff’'s mistake, but the variation in bids was so great as to
constitute reason to know. The plaintiff completed performance after threat of suit for breach. The court decreed
payment of the reasonable value of the full performance, stating:

The defendant did not have actual knowledge of the error and no inference of bad faith exists on the part of the
Government in awarding the contract. However, there is justice in plaintiff's complaint that to hold it to the
severe consequences of its unilateral mistake would be harsh and inequitable. It is not believed that an honest,
fair-minded and reasonable man in good conscience would seek to maintain such a gross and inequitable
advantage of a mistaken bidder when as in this case he had reason to know of the mistake, and the
Government is required to maintain this same standard of fairness with those who contract with it.

It is believed, therefore, that when a court also allows a party to avoid a transaction in cases such as this (prior to
performance) on the ground that there was reason to know of the mistake, the court is in most cases doing so
because the consequences of the mistake are serious and it is inequitable to hold the mistaken party to the
contract. “Reason to know” means that the mistake, though unilateral, makes enforcement unjust. It is largely a
method of distinguishing between material mistakes and less material ones. Because of the seriousness of the
mistake, avoidance is not made inequitable by the fact that the other party assented in good faith, had expectations
of performance, and is disappointed in not enjoying a profitable bargain. Justice requires that the party suffer this
much disappointment. In these cases, as in others where nothing is said of “reason to know,” avoidance is not
allowed unless the status quo ante can be substantially restored. It should be observed that avoidance may be
justified although reformation is not where one party knows that the other has made a material mistake but has no
reason to know what the other would have agreed to if there had been no mistake.©

When an attorney for an accident victim offers to settle the case for $210,000 and receives a rejection and counter-
offer for $215,000, the attorney has reason to know that something is amiss. The intended counter-offer was for
$115,000 and the attorney’s snapping up of this counter-offer resulted only in a voidable contract.”

Utah —McMahon v. Tanner, 122 Utah 333, 249 P.2d 502 (1952).

Vt. — Everson v. International Granite Co., 65 Vt. 658, 27 A. 320 (1893).

Wash. — Buck v. Equitable Life Assurance Soc’y, 96 Wash. 683, 165 P. 878 (1917).

Eng.Eng. —Hartog v. Colin & Shields, [1939] 3 All Eng. 566; Faraday v. Tamworth Union, [1916] 86 L.J. Ch. (N.S.) 436 (the
defendant innocently substituted other figures in plaintiff’s signed agreement as to compensation); Gun v. M’Carthy, L.R. Ir. 13
Eq. 304 (1884) (rent mistakenly written at low figure, defendant must pay value of occupation, with credit for improvements);
Garrard v. Frinkel, 30 Beav. 445 (1862) (rent written £100 too low, avoidance allowed unless lessee will pay the larger sum).

In settlement of a debt of $1,000, the creditor accepted a share of stock in the Hog Creek Stock Syndicate, thinking that it was a
share in the Hog Creek Oil Company. The latter would have been worth $1,000; the former was worth only $15. The debtor
knew, or ought to have known, that the creditor was making this mistake, though he made no false representation. On tendering
a return of the stock, the creditor was allowed to recover judgment for the amount of his debt. Rutherford v. Wilkins, 230 S.W.
1115 (Tex. Civ. App. 1921).

In Shelton v. Ellis, 70 Ga. 297 (1883), a mistake as to a fare between two points was made in a railroad rate sheet. With
knowledge of this mistake and with intent to profit by it, a person bought a large number of tickets at the low price. He was
enjoined from disposing of them.

In Independent Trading Co. v. Fougera, 192 A.D. 686, 183 N.Y.S. 431 (1920), aff'd, 233 N.Y. 592, 135 N.E. 931 (1922), the
buyer was allowed to enforce the contract, although it would seem that he had reason to know. He had inquired the price of a
specified article, for which other dealers asked him $30 per pound. The seller made the price $10.50 per pound, thinking that the
buyer meant a different form of the same substance that went by a different name and was much lower in price. Two judges
dissented.
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The parol evidence rule should not be held to bar evidence of the mistake and the other party’s knowledge or
constructive knowledge. Parol evidence can even establish that one party was mistaken as to the terms of a written
contract and that the other party had knowledge of that fact.'2

In some cases, one who knows of another’s mistake and says nothing will find himself bound by a contract that he
did not intend to make. Suppose one party assents to a writing, being mistaken as to the terms that it contains or as
to the ordinary meaning of the terms, and the other, with knowledge of this mistake, likewise assents. The language
of an agreement will be interpreted according to the meaning given to it by one party if the other had actual
knowledge that such was the meaning so given. It is certain that such a bad actor will not be permitted to enforce
the agreement according to its words in their usual meaning. The mistaken party is certainly entitled to avoid the
contract but may, instead, get reformation and enforcement as reformed. '3

It may be that reformation is not needed; the court may instead interpret the contract in accordance with the
meaning of the mistaken party. Thus, in Puget Sound National Bank v. Selivanoff,'* Mr. and Mrs. Selivanoff owned
a corporation. The bank wanted individual guaranties before advancing money. Mr. Selivanoff told his wife to sign
and put “Sec.” after her name and that she would not be personally liable, as she would be signing as secretary of
the corporation. He signed and put “Pres.” after his name. Someone at the bank marked out the “Sec.” and “Pres.”
and lent the money. On default, the bank sued Mr. and Mrs. Selivanoff, the appellate court affirmed the trial court’s
judgment for the wife. Since her signature was ambiguous, the court said that parol evidence should be allowed (as
it should have been even if not ambiguous). The court cited this treatise as authority that the wife would not be
liable on a contract executed by her under a unilateral mistake of fact or law if the bank knew of the mistake and
concluded that the bank must have known by the “Sec.” and its being marked out.

At times, reformation is a proper remedy for a nonparty to the contract. In Line Lexington Lumber & Millwork Co. v.
Pennsylvania Publishing Co.,'® Line leased land and a building to Pennsylvania Publishing, which covenanted to

The circumstances may be such as to make it fraudulent to fail to correct the other party’s mistake and to take advantage of it.
William Goldstein Co. v. Joseph J. & Reynold H. Greenberg, Inc., 352 Pa. 259, 42 A.2d 551 (1945).

In McCarty v. Anderson, 58 So. 2d 255 (La. App. 1952), the purchaser mistakenly thought that the deed conveyed an
additional strip of land, the mistake being induced by the shifting of the surveyor’s stake at a starting point, the shift being made
in purchaser’s absence. Restitution was granted.

In Brunzell Construction Co. v. G.J. Weisbrod, Inc., 134 Cal. App. 2d 278, 285 P.2d 989 (1955), the defendant submitted a bid
on a subcontract by telephone, expressly excluding certain “steel decking.” After the execution of a written contract, the
defendant discovered that by mistake the steel decking had not been excluded. At once, before any performance was begun, he
requested the plaintiff to correct the mistake, and on the latter’s refusal he gave notice of avoidance. The court found that the
plaintiff knew of the mistake and was trying to take an unconscionable advantage. The court followed M.F. Kemper Construction
Co. v. City of Los Angeles, 37 Cal. 2d 696, 235 P.2d 7 (1951).

See Ollig v. Eagles, 347 Mich. 49, 78 N.W.2d 553 (1956), where the plaintiff made valuable improvements on land mistakenly
believing that title was in his wife. Defendant knew of the mistake and watched the making of the improvements. Restitution to
the extent of reasonable value was decreed.

In Reid v. Landon, 166 Cal. App. 2d 476, 333 P.2d 432 (1958), the parties, joint owners of a tract of land, agreed on a partition
and executed quitclaim deeds accordingly. At the same time, but as a result of a separate negotiation, they executed a “letter
agreement,” in which the defendant granted to the plaintiffs an “option to buy” a specified acre and the plaintiffs granted to the
defendant a right to the “first refusal” of another tract. The defendant had no desire either to buy or to sell and executed the
“letter agreement” merely to please the plaintiffs, her close friends. She instructed her lawyer to draft an agreement giving each
party a “first refusal.” He complied and presented his draft to the plaintiffs. They told him that a mistake had been made and that
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procure fire insurance on the building. After fire destroyed the building, the insurer ignored the landlord’s claim of
ownership and paid the value of the policy to the tenant. Line sued for reformation of the insurance contract to show
it as the insured, alleging that the insurer knew of its ownership at the time of issuance of the policy. The court held
that if Line could prove that the insurer knew or had reason to know of Line’s ownership, the policy could be
reformed to make Line an insured.

Suppose that one who buys real property assents to an instrument in which the buyer is made to promise to
assume and pay the mortgage debt, the seller knowing that the buyer is unaware of the provision and intends to
make no such promise. Reformation should be granted, eliminating the provision, even though the buyer may be
negligent in not carefully reading the instrument.®

In one case, a vendor sold land, after having already sold the standing timber, mistakenly believing that the sale of
the timber would reserve the timber from the deed of conveyance and make an express reservation unnecessary.
Reformation was granted against a purchaser with knowledge of these facts.!”

In Silver Dollar City, Inc. v. Kitsmiller Construction Co. Inc.,'® an owner’s agents prepared the final signature page
of a construction contract that included only one of two contractors who were intended by the parties to be in a joint

it was agreed that they should have an “option to buy” for $200. Relying on their statement, without consulting the defendant, the
lawyer then made a second draft—the one executed by the parties. The defendant read it, observed the word “option,” and
signed it, erroneously believing that it had been drafted as she had directed and that “option to buy” had the same meaning and
effect as “first refusal.” The court held that, even though the plaintiffs’ representation to the lawyer had been made without
fraudulent intent, the defendant had the power to avoid the “letter agreement” by reason of her unilateral mistake so induced.
The stated price ($200) was much below market value. See other notes on this case under § 28.37 note 3, § 28.51 note 4, and
Vol. 8, § 35.9 note 71, and § 35.10 note 87.

In Nolan Bros. Inc. v. United States, 266 F.2d 143 (10th Cir. 1959), the United States entered into a contract with Nolan as prime
contractor. Nolan then entered into a subcontract with Fox, supplying the latter with the written plans and specifications but not
informing him of changes that the government had made therein. After Fox had begun performance of the subcontract, he
learned of the changes—these greatly increasing the work covered by the subcontract. Nolan urged Fox to proceed with
performance and orally promised to pay additional compensation. Fox thereupon completed the work. Fox sued for this
additional compensation (as use-plaintiff) and was given judgment. He alleged his own unilateral mistake and that Nolan knew
that he was thus mistaken. The oral modification of the written contract could be enforced, because Fox had fully performed it
(rendering a statute invalidating oral modifications inapplicable).
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In Harrelson v. Raphael, 116 So. 2d 301 (La. App. 1959), a contractor gave to an owner an estimate listing three separate
items with separate prices, but his addition of these amounts was grossly mistaken. The owner observed this fact and after the
work was done sent two separate checks for the prices of two of the items. Evidence as to the amount of the third item was
conflicting. The court held that there had been no “meeting of the minds,” and gave judgment for the reasonable value of the
third item. The price of that item had been torn off of the estimate given to the defendant.

See Dixon v. Pacific Mutual Life Ins. Co., 268 F.2d 812 (2d Cir. 1959), cert. denied, 361 U.S. 948, where a physician executed a
release of his rights under a total disability insurance policy because he was told (erroneously) by the defendant that he would
have no such rights if he accepted a position in a hospital as an administrative director. The case is noted under § 28.49 note 28.

In Twyford v. Huffaker, 324 S.W.2d 403 (Ky. 1959), a deed of gift was reformed to exclude a tract that the donor did not intend to
convey, the grantee having contributed to the mistake.

The various facets of proof utilized to show constructive knowledge of the mistake are summarized in Grimes & Walker,
Unilateral Mistakes in Construction Bids: Methods of Proof and Theories of Recovery—A Modern Approach, 5 B.C. IND. & ComMM.
L. Rev. 213 (1964). The article also examines alternative methods of computing the mistaken party’s recovery where
performance has been partially completed prior to discovery of the mistake.

Another article which examines the methods of proving constructive knowledge, in the context of government contracts, is Doke,
Mistakes in Government Contracts—Error Detection Duty of Contracting Officers, 18 Sw. L.J. 1 (1964).

Add to footnote 1:U.S. — Kraft Foods v. All These Brand Names, Inc., 213 F. Supp. 2d 326 (S.D.N.Y. 2002). Kraft Foods is a
multinational corporation selling various food and beverage items through its divisions, which are not independent. For nearly a
decade, Kraft supplied its products to defendant ATBN at deep discount. ATBN is in the sample food business and purchased
products over the years from several Kraft divisions. When disputes arose between the parties, they negotiated a general
release under which ATBN agreed to pay Kraft $409,310.80 discharging the parties, their directors, officers, employees, agents
and servants from any debts, claims or causes of action of any nature. The release was signed by the president of ATBN and
the chief legal officer for Kraft, who understood that the release could be construed as a general release; the possibility that the
release could be understood as a general release induced him to pursue a company-wide due diligence effort to ascertain that
there were no additional amounts owed by ATBN. That inquiry produced no additional invoices. Notwithstanding that effort, after
the release was executed and ATBN paid Kraft $409,310.80, a $585,000 invoice that ATBN had not paid was uncovered.

In an action by Kraft, ATBN moved for summary judgment. The court held that the general release was unambiguous and
thereby precluded parol evidence. Kraft, however, claimed that it was entitled to avoid the release because of unilateral mistake.
The court stated the bases for such relief as a mistake as to a basic assumption on which the contract was made, diligence on
the part of the mistaken party and evidence that the other party knew or should have known that the first party was making a
mistake. While evidence of a high order is required to overcome the heavy presumption that a deliberately prepared and
executed document manifests the true intention of the parties, the court held that Kraft had succeeded in raising an issue of fact
as to whether ATBN knew or should have known that Kraft did not intend to discharge all outstanding claims in exchange for
less than half of what it had been owed. Accordingly, the court denied ATBN’s motion for summary judgment.

Koam Produce, Inc. v. DiMare Homestead, Inc., 213 F. Supp. 2d 314 (S.D.N.Y. 2002). Where DiMare, a produce supplier,
granted price adjustments to Koam based on official certificates, not knowing that Koam had bribed inspectors to falsify them,
the court found that DiMare’s mistake caused by Koam’s fraud presented “classic” grounds for reformation of the contract.
Similarly, where a party makes a mistake as to a basic assumption on which the contract has been formed and does not bear
the risk of that mistake, the contract is voidable by that party if either (a) enforcement of the contract would be unconscionable,
or, as in this case, (b) the other party knew or should have known of the mistake or the other party’s fault caused the mistake.

2 Dynamics Corp. of Am. v. United States, 5 Cl. Ct. 591 (1984), aff'd in relevant part, rev'd in part, 766 F.2d 518 (Fed. Cir. 1985);
Riley v. Northern Commercial Co., 648 P.2d 961 (Alaska 1982); Fountain v. Fountain, 83 N.C. App. 307, 350 S.E.2d 137 (1986),
review denied, 319 N.C. 224, 353 S.E.2d 407 (separation agreement); Guardian State Bank v. Stangl, 778 P.2d 1 (Utah 1989)
(noted at § 28.39).

Anco v. Acco Brands USA LLC, 2012 U.S. Dist. LEXIS 30168 (N.D. lll. 2012). Anco’s first employment with Acco began in 1981
and ended with a paid severance package in 2006. Anco was rehired in 2007, and this employment ended in 2009 with another
severance package. Prior to receiving the final letter stating the amounts in the package, Anco received an estimate of what he
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would receive, six weeks of salary ($10,190.19) plus other benefits. When the severance agreement arrived, however, it stated
that Anco’s severance amounted to 26 weeks of salary ($44,157.49) plus other benefits. Anco signed the letter agreement and
later receive the first severance payment. Acco then discovered the error: it had computed Anco’s severance payments on the
basis of his original starting employment date of 1981 instead of his subsequent starting date of 2007. It notified Anco of this
error and sent a revised letter agreement to him which he refused to sign. Acco moved for summary judgment. Anco claimed
that the only mistake was Acco’s error; there was no mutual mistake that would give rise to reformation.

While recognizing the importance of the distinction between mutual and unilateral mistakes because of the reluctance of courts
to allow a party to avoid a contract on the basis of a unilateral mistake (Restatement (Second) of Contracts § 153, cmt. a), the
court also recognized that relief from a unilateral mistake was appropriate where the other party knew or had reason to know of
the mistake (§ 153(b)). Acco made a unilateral mistake in choosing the wrong date to calculate severance benefits. The mistake
had a material effect on the agreed exchange that was adverse to Acco, and Acco did not bear the risk of the mistake if Anco
knew or had reason to know of it. When he received the estimate of severance benefits, Anco did not question their accuracy.
Yet, when the letter agreement arrived stating benefits greater than four times the estimate, he simply signed the agreement.
The court held that Anco was not entitled to such a windfall and granted Acco’s motion for summary judgment.

8132 U.5. 406, 10 S. Ct. 134, 33 L. Ed. 393 (1899).

4 Creech v. Melnik, 347 N.C. 520, 495 S.E.2d 907 (1998) (the attorney for the parents of a child promised a physician that she
would not be sued if she provided information the attorney sought; this promise was voidable because it was based on the
physician’s misrepresentation that she had no role in the treatment of the child at the time of the child’s injury).

5 In re Cendant Securities Litig., 72 F. Supp. 2d 498 (D.N.J. 1999).

6230 Wis. 2d 149, 601 N.W.2d 14 (App. 1999), review denied, 230 Wis. 2d 273, 604 N.W.2d 571 (1999).

7 Monarch Marking System Co. v. Reed’s Photo Mart, Inc., 16 Tex. Sup. Ct. J. 25, 485 S.W.2d 905, 907 (Tex. 1972), discussed
at § 28.37.

81n one case, a subcontractor’s bid was 30% lower than that of the next lowest bid. Taking the evidence as a whole, the court
concluded that the contractor had no reason to know that the bid was based on a miscalculation. Heifetz Metal Crafts, Inc. v.
Peter Kiewit Sons’ Co., 264 F.2d 435 (8th Cir. 1959). The reasoning is doubtful, but the decision was justified because the
general contractor had relied on the low bid in calculating its own successful bid. “Reason to know” may be a variable standard
based on the time at which the bidder calls attention to its mistake.

9 143 F. Supp. 449 (E.D. Mich. 1956).

10

ll. —Mansell v. Lord Lumber & Fuel Co., 348 Ill. 140, 180 N.E. 774 (1932).

Mass. — Chute v. Quincy, 156 Mass. 189, 30 N.E. 550 (1892) (buyer knew lot was three times larger than seller's agent
realized).

Eng.Eng. —Paget v. Marshall, [1884] 28 Ch. D. 255 (reformation denied, with election to defendant between avoidance and
reformation); Gun v. M’Carthy, L.R. Ir. 13 Eq. 304 (1884).

In Russell & Pugh Lumber Co. v. United States, 290 F.2d 938, 154 Ct. Cl. 122 (1961), the plaintiff purchased a quantity of
standing timber from the defendant, containing an estimate of the total board feet and also a stated unit rate and the total
purchase price in a lump sum. After full performance and payment of the full price, the plaintiff discovered that the quantity
received was 20% less than the estimated total, and he sued for a refund on the ground of mistake, asserting in good faith that
he had understood the contract to be “a unit price agreement.” The defendant asserted that it was a “lump sum agreement” with
the risk as to quantity being on the purchaser. The court held that the plaintiff's mistake (a “mental attitude”) was “an
unreasonable mistake on the part of the plaintiff neither induced nor shared by the defendant and of which it had no reason to
have known ... This, we think, is the kind of unilateral mistake which the courts and the treatise writers believe does not permit
judicial relief.” The contract had been fully performed, and the defendant could not be returned to its original position. Under
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these circumstances, the rule stated by the court is correct. No opinion is here offered as to whether the plaintiff’s interpretation
was “unreasonable” and whether the defendant had “no reason” to know that the contract would be so interpreted.

Citiroof Corp v. Tech Contracting Co., Inc., 159 Md. App. 578, 860 A. 2d 425 (2004). Tech, a general contractor, submitted a bid
on a project for the City of Baltimore which included the bid of Citiroof, a subcontractor. Tech had received roofing bids from
Citiroof at $32,200 and one other subcontractor who bid $62,803 for the work. Tech realized that one of the bids had to be
“wrong” but did not know whether it was the bid of Citiroof or the other subcontractor. Tech then informed Citiroof that its bid was
“rather low” and discussed a federal statute concerning the wage scale on government contracts. This discussion alerted Citiroof
to increase its bid by $6700. The parties, however, did not discuss the square footage of the roof. Citiroof had incomplete
information concerning the square footage. Tech then asked Citiroof if it was “comfortable” with its bid. Citiroof asked about its
bid in comparison with other bids. Tech replied that Citiroof’s revised bid was “more in line.” Tech used the revised bid in its
general bid for the project. After the contract was awarded to Tech, Citiroof discovered that its bid had been premised on half of
the square footage and refused to perform at its bid price since even its direct costs would not be covered at the mistaken bid
price. Tech contracted with the higher bidder and sought to recover the difference between that price and Citiroof’s mistaken bid
price. The trial court held for Tech, finding that the elements of promissory estoppel (detrimental reliance) had been met. On
appeal, the instant court reviewed the elements of promissory estoppel under the Restatement, Second, of Contracts, § 90. It
held that the trial court was not in error in finding a definite promise, which the promisor should have expected would induce
action on the part of the promisee. The court also agreed that the trial court did not err in finding that Tech had reasonably relied
on the Citiroof bid, notwithstanding the price discrepancy with the other subcontractor’s bid. The court stated that Tech had told
Citiroof “about the other substantially higher bid,” and concluded that it is not the responsibility of a general contractor to
guarantee the accuracy of a subcontractor’s bid. Citiroof’s argument that injustice could only be avoided by relieving Citiroof of
its obligation was rejected on the footing that Citiroof’s withdrawal left Tech with only one other roofing option that it had to
accept to complete its general contractor obligations. The case raises an interesting question as to the kind of disclosure that is
required to alert an offeror that its offer may be mistaken, but still allow an offeree to accept it. It is difficult to reconcile the court’s
conclusion that Tech told Citiroof “about the other substantially higher bid” with the court’s description of what was “told,” to
Citiroof, i.e., that Citiroof’s bid was “rather low.” Moreover, Tech’s statement that the revision of Citiroof’s bid of $6700 made the
bid “more in line” with the competitor’s bid hardly suggested that a gross discrepancy remained. This case is also discussed at §
8.12.

1 Florida Ins. Guaranty Ass’n, Inc. v. Love, 732 So. 2d 456 (Fla. App. 1999).

12

U.S. —Gibson v. United States 268 F.2d 586, 106 U.S. App. D.C. 10 (1959) (a criminal case).

Cal. — Smith v. Williams, 55 Cal. 2d 617, 12 Cal. Rptr. 665, 361 P.2d 241 (1961) (fraudulent concealment of nature of instrument
signed).

Colo. —Jackson Enterprises, Inc. v. Maguire, 144 Colo. 164, 355 P.2d 540 (1960).

13

U.S. — Fiorito v. Clyde Equip. Co., 2 F.2d 807 (9th Cir. 1924).

Cal. —Cleghorn v. Zumwalt, 83 Cal. 155, 23 P. 294 (1890) (mutual agreement to buy one-fifth interest, buyer knowing that deed
conveyed three fifths).

Conn. — Home Owners’ Loan Corp. v. Stevens, 120 Conn. 6, 179 A. 330 (1935).

Kan. — Atkinson v. Darling, 107 Kan. 229, 191 P. 486 (1920), semble.

Neb. —Hugo v. Erickson, 110 Neb. 602, 194 N.W. 723 (1923) (seller knew buyer thought contract was for entire lot (130 feet
deep) although abstract and deed were for only 85 feet).
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Reformation for a unilateral mistake will be granted only when the other party knew of the mistake or had such reason to know it
as to be estopped to deny the existence of the alleged agreement. Eastern Freight Ways, Inc. v. United States, 257 F.2d 703 (2d

Cir. 1958).

In Ramseier v. Oakley Sanitary District, 197 Cal. App. 2d 722, 17 Cal. Rptr. 464 (1961), an antecedent oral agreement limiting
the defendant’s obligation to $1,500 was not, by mistake of the defendant’s attorney, carried, into the final written contract. The
plaintiff was aware of the mistake. It was for the trial court to determine whether the evidence was “clear and convincing,” and it
was not prevented from being so by the fact that the plaintiff’s testimony flatly contradicted that of the defendant. In a case like
this, the fact that the defendant negligently failed to read the entire written instrument does not justify refusal of reformation.

In Union Painting Co. v. United States, 198 F. Supp. 282 (D. Alaska 1961), the plaintiff made a bid on a painting job knowing that
rubber base paint could not be used. The contract when executed contained an option between rubber base and oil base paint.
By mistake of the government officer, the rubber base option was not deleted. The plaintiff sued for extra compensation because
of having to use the more expensive kind, relying on the “parol evidence rule” and asserting that the mistake was not mutual.
The court held that he had no right to the extra amount claimed. The defendant would have been entitled to reformation, but had
a good defense without it.

49 Wash. App. 676, 514 P.2d 175, 70 A.L.R.3d 1270, review denied, 83 Wash. 2d 1004 (1973).

In Simcox v. San Juan Shipyard, Inc., 754 F.2d 430 (1st Cir. 1985), the court stated: “The language of an agreement will be
interpreted according to the meaning given to it by one party if the other party had actual knowledge, or should have known, of
the meaning intended.” The court cited the prior edition of this section.

In W.F. Magann Corp. v. Diamond Mfg. Co., 580 F. Supp. 1299 (D.S.C. 1984), aff'd in part, rev’d in part, 775 F.2d 1202 (4th Cir.
1985), on remand, 678 F. Supp. 1197 (D.S.C. 1988), the court stated: “There is agreement among the commentators that if the
material mistake of one party was caused by the other, either purposefully or innocently, or was known to him, or was of such
character that he had reason to know of it, the mistaken party has a right to rescind the contract or recover damages for the
breach.”

In contrast to the Puget Sound case, in Charter Adjustments Corp. v. Tung, 2015 Cal. App. Unpub. LEXIS 4356 (2015) the court
held that a corporation’s president could be personally liable for a contractual obligation after he signed a guaranty in his
individual capacity, regardless of whether he subjectively misunderstood his obligation. In that case, Charter sued Tung for
breach of contract after Tung failed to pay the outstanding balance due for dry cleaning waste recycling services provided by
Pacific to Resolvent (a corporation for which Tung served as President). Resolvent’s debt to Pacific had been assigned to
Charter, and Tung had assumed personal liability for payment of all balances due Pacific in the event Resolvent failed to pay.
Charter filed suit, and Tung denied having any intent to assume personal liability for any balance owed but not paid by
Resolvent. The trial court entered judgment in favor of Charter and against Tung in the amount of $96,717.95. Tung appealed,
arguing that he did not sign the contract in his individual capacity, so he cannot be liable for its obligations. The court rejected
this argument. The contractual guaranty at issue was as follows: “The above information is for the purpose of obtaining credit
and is warranted to be true. | (we) agree to pay all amounts due upon receipt of statement of account or as otherwise expressly
agreed. If the corporation fails to make payment | (we) guarantee to pay all balances due the seller.” California contract law is
clear that a personal guaranty need not take any particular form. The language must be examined as a whole to determine
whether the person signing personally assumed liability for payment. The question is whether the agreement established the
intention of creating a contract of guaranty, the form does not matter. To determine whether a person signed a document in his
or her individual capacity, it is not enough to look to the title next to his or her signature—here, Tung included the word
“president” in the signature line. California law provides that even when a director, officer or other agent signs a corporate
contract containing a promise for an individual, he or she is not relieved from personal liability by tacking on the word “director,”
“president” or the like. Rather, these terms are regarded merely as descriptio personae, that is, a term descriptive of the person
rather than the relationship in which he signs the agreement. In the instant case, the contract expressly identifies a personal
obligation to be undertaken by Tung: “If the corporation fails to make payment, | (we) guarantee to pay all balances due the
seller.” Accordingly, Tung may be held personally liable for his contractual obligation regardless of whether he subjectively
misunderstood his obligation. The court also noted that there was consideration for the agreement: “Where, as here, the
guaranty and principal obligation form one instrument and are entered into at the same time, consideration for the principal
obligation also forms consideration for the guaranty.” The judgment was affirmed.
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venture. The contractor included on the signature page was aware of the owner’s agents’ error. Moreover, said the
court, the owner’s mistake as to the identities of the true parties to the contract involved a basic assumption under
which the contract was entered into in the first place and which had a material effect on the agreed exchange of
performances. The owner therefore had the power to avoid the contract. Nonetheless, the owner waived this right
or ratified the contract by making no efforts to obtain the other contractor’s missing signature, by making payments
to the contractor whose signature appeared on the document, and by obtaining a modification of the disputed
contract’s original terms.

(A) The following cases cite this section or its predecessor § 641:

(1) Zero Stage Capital, Inc. v. Harvard Clinical Tech., Inc., 2002 Mass. Super. LEXIS 184 (Mass. Super. Ct.
May 10, 2002). The defendant, a high-tech start-up company requiring $1 million to market its product, entered
into negotiations with the two venture-capitalist plaintiffs. A trade show where the defendant wanted to display
its product was scheduled while the parties were negotiating the million-dollar loan. Term letters were executed
under which each plaintiff made advances (“bridge loans”) of $125,000 to the defendant at 10% interest, and
each plaintiff also received “detachable warrants” for 2000 shares of the defendant’s stock. The parties were
not able to complete the $1 million loan transaction and the defendant secured financing from another investor.
The defendant repaid the bridge loans with interest. The plaintiffs attempted to exercise the detachable
warrants claiming they were independent obligations of the company regardless of whether the larger
transaction proceeded to fruition.

The court found that a latent ambiguity existed in the term “detachable warrant.” The language and grammar
used by the plaintiffs in their term letters indicated that the warrants were an integral part of the overall
transaction rather than separate obligations, and the 10% interest constituted the primary consideration for the

15451 Pa. 154, 301 A.2d 684 (1973).

16

N.Y. —Kilmer v. Smith, 77 N.Y. 226 (1879).

17

N.Y. —Welles v. Yates, 44 N.Y. 525 (1871).

Accord Cleghorn v. Zumwalt, 83 Cal. 155, 23 P. 294 (1890) (where a grantor executed a deed of all her interest, thinking it was
only one-fifth when it was in fact three-fifths; the grantee, who knew these facts, had to content himself with one-fifth, without
getting any of his money back). See also Hand v. Cox, 164 Ala. 348, 51 So. 519 (1910); Walker v. Bourgeois, 88 N.J. Eq. 124,

102 A. 250 (1917).

The prior edition of this section is cited in Banking & Trading Corp. v. Reconstruction Finance Corp., 147 F. Supp. 193
(S.D.N.Y. 1956), aff'd, 257 F.2d 765 (2d Cir. 1958), in which the plaintiff sued for breach of a contract for the sale of Indonesian
rubber. When the contract (if any) was made, the shipment of such rubber from Java was impossible in the absence of a permit
by the Netherlands. The plaintiff knew this fact and knew also that the purchaser did not know it. This made the contract voidable
by the purchaser; its notification of avoidance was effective. The fact was “crucial to the success of the transaction.”

The prior edition of this section is quoted in Beatty v. Donahue, 249 S.W.2d 33 (Ky. 1952).

The question of mistake, in assenting to a compromise or other settlement of an unliquidated claim and in executing a release, is
discussed at § 1292 (1962 ed.).

The prior edition of this section is cited in N.L.R.B. v. International Union, United Automobile, Aircraft, Agricultural Implement
Workers of America, AFL-CIO, 297 F.2d 272, 276 (1st Cir. 1961), as a reference on the question of a possible future reformation
for mistake.

8931 S.W.2d 909 (Mo. App. 1996) (quoting the prior edition of this treatise).
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advances. The parties’ conduct also supported the defendant’s interpretation, since the parties executed the
warrants the day before the scheduled closing for the overall investment rather than upon delivery of the bridge
loan money. The meaning of the term “detachable warrant” was not self-evident. No explanation was provided
in the term letters and the defendant was unfamiliar with its meaning. Massachusetts law does not permit the
incorporation of custom or trade usage where terms are missing or are otherwise vague. Since the plaintiffs
had drafted the term letters, the doctrine of contra proferentem lent further support to the defendant’s
interpretation. The court held that the defendants had assigned a reasonable interpretation to “detachable
warrant” in the circumstances. As there was no objectively reasonable interpretation of which the defendant
should have been aware, the theory of unilateral mistake was inapplicable to interpret the term according to
that meaning. Even if the defendant had been unilaterally mistaken, the mistake was excusable since the
plaintiffs caused the mistake. Citing Corbin, the court held that the party at fault for a mistaken assumption
must bear its consequences. This section is also cited at § 28.42.

(2) Traggis v. Shawmut Bank Conn., N.A., 72 Conn. App. 251, 805 A.2d 105 (App. Ct.), appeal denied, 262
Conn. 903, 810 A.2d 270 (2002). The plaintiff trustee entered into a contract to purchase a piece of property
from the defendant bank’s predecessor in interest. The closing date in the original contract was on or about
August 27, 1993. After a number of extensions and further negotiation, the plaintiff and his partner signed a
new short form agreement with a proposed price much lower than the price in the original contract and a
closing date of August 26, 1994. The bank’s attorney drafted the new agreement but, unbeknownst to the bank,
a secretary typed the closing date as August 15, 1995, instead of August 15, 1994. The bank’s real estate
agent gave the contract to the plaintiff to sign and explained that the bank had accepted the lower price
because the closing would be in two weeks. The plaintiff refused to close on August 14, 1994, insisting that it
had another year to close. The bank sold the property to a third party on March 31, 1995, and the plaintiff
brought this action for breach of contract. The trial court granted the bank’s counterclaim seeking reformation
and further granted summary judgment in its favor. On appeal, the court held that reformation was proper since
the evidence relied upon by the trial court supported a reasonable belief that the closing date specified in the
contract was a typographical error and the plaintiff acted inequitably by insisting on that closing date while he
had knowledge of the error. The court rejected the plaintiff’s many claims of error on appeal, including his claim
that the trial court incorrectly relied on legal authority inapplicable to his case to find inequitable conduct on his
part. Among the allegedly improper authorities was a Corbin quotation stating, “[ilt is certain that such a bad
actor will not be permitted to enforce the agreement according to its words,” in conjunction with a citation to a
case in which the Connecticut Supreme Court upheld the trial court’s reformation of bonds that erroneously
stated they were payable in twenty years rather than ten where the bondholder knew of the error yet insisted
on interest payments for the additional ten years. This authority was proper since the Corbin cite supported the
holding of the case.

(3) Sumerel v. Goodyear Tire & Rubber Co., 2009 Colo. App. LEXIS 995. Attorneys for the parties
exchanged e-mails concerning the calculation of prejudgment interest on certain “other costs and losses” when
a jury found the defendant liable for 36% of the losses sustained by certain parties and 48% of the losses
sustained by other parties. The attorneys arrived at different calculated amounts. The plaintiff’'s lawyer
recognized that the calculations made Goodyear 100% liable for these costs and losses rather than 36% and
48% under the judgment—a $550,000 error. The plaintiffs did not call this error to the attention of the
defendants. The plaintiff’s lawyer simply accepted this “offer.”

When the defendant’s lawyer discovered the error, the plaintiff’s lawyer demanded that the defendant abide
by its “settlement agreement.” The court held that there was no offer or acceptance creating a settlement
agreement since there was nothing to settle. The liability for these “other costs and losses” had already been
determined by the percentages found in the jury verdict. The parties’ discussions dealt only with a
mathematical computation. Even assuming the defendant’s erroneous e-mail containing the error amount to an
offer, the court quoted Corbin’s explanation from this section of the treatise: “[T]here is practically universal
agreement that, if the material mistake of one party was ... known by the other or was of such a character and
accompanied by such circumstances that the other had reason to know of it, the mistaken party has the power
to avoid the contract.” The case is also discussed in § 7.717 to this supplement.
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(B) The following cases are noteworthy:

(1) Koam Produce, Inc. v. DiMare Homestead, Inc., 329 F.3d 123 (2d Cir. 2003). Koam requested the United
States Department of Agriculture (USDA) to inspect tomatoes it had received from DiMare that Koam claimed
were substandard. USDA inspectors examined the shipments and found the tomatoes to be substandard, with
the result that Koam was entitled to a price reduction in the amount of $4,800 granted by DiMare. Six months
later, nine USDA inspectors, including the three who had inspected the tomatoes, pleaded guilty to accepting
bribes from wholesalers such as Koam, including a bribe received from a Koam employee. Following criminal
proceedings, the USDA informed members of the produce industry of their right to seek reparations. DiMare
instituted reparation proceedings to recover the $4,800 price adjustment. Though it found no showing that
falsified inspections were issued with respect to the tomatoes in question, the USDA Judicial Officer held that
the price modification agreement was voidable because of DiMare’s unilateral mistake and Koam’s
misrepresentations of the inspection process. It also found that Koam had failed to prove that DiMare’s
tomatoes were substandard. A de novo review in the district court arrived at the same conclusion and also
awarded DiMare $73,250 in attorneys’ fees.

The court of appeals affirmed, holding that the basic assumption of DiMare in agreeing to adjust the price
was mistaken since DiMare was laboring under a belief not in accord with the facts, and that such a situation
represented the definition of “mistake” in Restatement (Second) of Contracts, § 151. DiMare, therefore, was
entitled to avoid the contract either if the effect of the mistake would make enforcement of the contract
unconscionable, or if the other party had reason to know of the mistake or caused the mistake (Restatement
(Second) of Contracts, § 153). Enforcement under these circumstances would be unconscionable, and Koam
had reason to know of DiMare’s mistake. DiMare did not bear the risk of this mistake since the risk was not
allocated to him by the agreement, he was totally unaware of the facts to which the mistake related, and,
therefore, he did not make the agreement with the awareness that he had only a limited knowledge of such
facts, and it would have been unreasonable for a court to allocate the risk to DiMare under the circumstances
(Restatement (Second) of Contracts, § 154). Koam placed considerable emphasis on the USDA finding that
there was no showing of falsified inspections with respect to the tomatoes in question. The instant court held
that under Uniform Commercial Code § 2-607(4), the burden is on the buyer to establish any breach with
respect to accepted goods. Moreover, in its de novo review, the district court found that the inspections were
performed by bribed inspectors who falsified such results. The district court’s finding was entitled to deference
by the court of appeals, while the USDA findings were not entitled to such deference. Under 7 U.S.C.

§ 499q(c), DiMare was entitled to reasonable attorneys’ fees. The court of appeals will reverse such an award
by the district court only if it discovers an abuse of discretion, which this court did not discover. See also B.T.
Produce v. Robert A. Johnson Sales, 2004 U.S. Dist. LEXIS 25253 (S.D.N.Y. Dec. 9, 2004).

(2) Shurgard Storage Centers v. Lipton-U. City LLC, 394 F.3d 1041 (8th Cir. 2005). The parties entered into
a lease agreement containing a purchase option for the plaintiff’s storage center. When the defendant
exercised the option within the first year of the ten-year lease, the plaintiff discovered that the lease terms failed
to include the plaintiff’'s assumption that the purchase price would be based on annualized net operating
income. As a result, the defendant claimed the property for half its value. The plaintiff sought reformation or
rescission of the contract. While rejecting the plaintiff’s mutual mistake and fraud theories, the district court
ordered rescission of the contract on the footing that the facts disclosed that the defendant should have known
that the plaintiff intended to annualize the net operating income, and allowing the defendant to take the
property for half its value would be unconscionable. On appeal, the instant court affirmed this decision, relying
on the Restatement, Second, of Contracts, Section 153 that allows a party to avoid a contract for his unilateral
mistake where he does not bear the risk of the mistake and the effect of the mistake would make the
enforcement of the contract unconscionable or the other party knew or had reason to know of the mistake. The
defendant had received an e-mail revealing the plaintiff’'s assumption that the price would be based on an
annualized rate. The defendant knew that the lease agreement did not reflect that assumption and informed
others of his successful negotiation. While equitable enforcement of this contract for the sale of real property at
half its price would have been unconscionable, the contract was voidable on the basis that the defendant knew
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or should have known of the plaintiff’s unilateral mistake. The plaintiff would not have entered into the contract
on that mistaken assumption.

(3) Zysk v. Baker, 2006 Mass. Super. LEXIS 591. The seller owned a residential lot which he assumed had
a market value of $195,000. Inquiries with the local building department, however, indicating that only a one-
bedroom house could be constructed on the lot caused the seller to lower the price to $165,000. The plaintiff
was dubious about this determination and proceeded to make inquiries resulting in knowledge that the seller
was mistaken since the lot would permit the construction of a two-bedroom house. The plaintiff knew that the
seller had established the price on the basic assumption that only a one-bedroom house could be built on the
lot. The seller’s mistake was unilateral and the plaintiff knew or had reason to know of the mistake. The court
concluded that, even if the elements of a contract could otherwise be established in this case, “the unilateral
mistake rendered it void.” While the court’s unilateral mistake analysis is otherwise sound, calling the contract
“void” rather than “voidable” because of such a mistake is unfortunate since only the mistaken party has a
power of avoidance. If the unilateral mistake made the contract void but the mistaken party nonetheless
desired to have the contract performed, the other party who knew or should have known of the mistake would
be able to claim that no contract ever existed. The case is also discussed in § 2.18.

(4) 425 Beecher, LLC v. Unizan Bank, 2010 Ohio 412 (2010). A bank’s ten-year loan of $840,000 was
subject to a prepayment provision which, literally applied, would allow the loan to be repaid for only
$626,475.37. The court recognized that a unilateral mistake as to a basic assumption on which the contract
was made having a material effect on the agreed exchange allows the party making the mistake to avoid the
contract where the other party had reason to know of the mistake (Restatement (Second) of Contracts
§ 153(b)). The instant court found that the trial court’s determination that the borrower recognized the “true
effect” of the agreement at the time of execution as supported by the evidence. The trial court found that
rescission was not an appropriate remedy since the parties had performed their duties under the contract
except for the determination of “prepayment consideration.” The trial court, therefore, deemed reformation to be
warranted and the instant court agreed.

(5) Robertson v. Terry, 2013 Conn. Super. LEXIS 2552 (2013). A week before the statute of limitations
period would expire, the defendant insurance company offered $500 in exchange for a release of its insured
from all claims. The insured motorist was driving under the influence of alcohol or drugs when his car struck the
plaintiff’s car causing injuries, in some respects, permanent injuries. The plaintiff claimed she signed the
release without any knowledge of her rights and after being informed by the insurance adjuster that it was too
late for her to seek treatment for her injuries that were causing continued pain. The court recognized that either
a mutual mistake or unilateral mistake can be the basis for finding an agreement to be unenforceable. There
was no mutual mistake in this case since there was no basis for finding the insurer was unaware of what the
plaintiff was giving up by signing the release. The court defined a unilateral mistake under Connecticut law as a
mistake which induces a party to sign a contract he would not have signed absent the mistake. Noting that the
standard for unilateral mistake in § 153 of the Restatement (Second) of Contracts had been approved in
Connecticut, under that standard, a party may avoid a contract if he does not bear the risk of mistake and
either the effect of enforcing the contract would be unconscionable, or the other party has reason to know of
the mistake or his fault caused the mistake. The plaintiff’s claim of unilateral mistake would be sufficient in this
case to defeat the enforcement of the release. The court concluded that there was a genuine issue of material
fact as to whether the insurer induced or took advantage of the mistake. Only by weighing credibility, rejecting
the plaintiff’s testimony and crediting the insurer’s assertion that the release was mistake free, could the court
enter judgment for the defendants. “That the court cannot do.” The defendant’s motion for summary judgment
was denied.

(6) Abdullah v. Allied Barton Sec. Servs., LLC, 2017 U.S. Dist. LEXIS 50503 (E.D. Pa. Mar. 31, 2017). The
court denied plaintiff’'s motion to invalidate a settlement agreement hammered out in a court-sponsored
mediation. The agreement required defendant to pay plaintiff the sum of $20,000.00 after receiving from
plaintiff a fully executed release. Plaintiff refused to sign off on the release, and defendant moved to enforce
the settlement. The court enforced the settlement and characterized plaintiff’s position as “buyer’s remorse.”
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Plaintiff argued the agreement was invalid due to fraud. He claimed that his attorney’s purported bad advice
prompted him to take the settlement, but the court held that plaintiff’s argument amounted to a unilateral
mistake. “A party cannot escape his obligation to the other party under a contract because of erroneous advice
given to him by his own lawyer. This would constitute a unilateral mistake, not a mutual mistake. A contract
cannot be voided when a non-mistaken party does not know of the mistake. ... Here, the defendant did not
know of counsel’s advice to plaintiff.”

(C) The following case cites this section:

(1) Wyatt v. Horkley Self-Serve, Inc., 2007 U.S. App. LEXIS 521 (9th Cir. 2007). The defendants made a
Federal Rule of Civil Procedure 68 offer of judgment (see § 2.26 of this supplement for explanations of Rule 68
offers) to the plaintiff Wyatt, who alleged that the defendants violated Title 7 and Idaho law. Wyatt accepted,
knowing that defendants mistakenly did not include attorneys’ fees in their offer. The district court entered
judgment for Wyatt and awarded her attorneys’ fees. Upon review, the court explained that the defendants’
offer did not limit costs, which in civil rights cases includes attorneys’ fees. Wyatt accepted the offer despite
knowing that defendants mistakenly believed that it included attorneys’ fees. “Such knowledge was forcefully
brought home to Wyatt by the fact that defendants had filed and served ... a withdrawal of offer of judgment
specifically revoking and rescinding their offer the day before Wyatt purported to accept the offer. Unilateral
mistake is grounds for rescission of an unexecuted contract.” Citing Corbin, the court further explained that this
is “particularly true where, as here, ... the material mistake of one party was ... known by the other.” The
judgment was vacated.

Corbin on Contracts
Copyright 2018 SPRING, Matthew Bender & Company, Inc., a member of the LexisNexis Group.
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No. Document Name Filed Date
1. COMPLAINT Dec. 5, 2014
2. CERTIFICATE OF COMPULSORY ARBITRATION Dec. 5, 2014
3. CIVIL COVERSHEET Dec. 5, 2014
4. ME: NOTICE OF INTENT TO DISMISS [03/07/2015] Mar. 11, 2015
5. NOTICE OF CHANGE OF JUDGE Apr. 3, 2015
6. AMENDED COMPLAINT Apr. 3, 2015
7. SECOND AMENDED COMPLAINT Apr. 7, 2015
8. ME: CASE REASSIGNED [04/09/2015] Apr. 17,2015
9. CERTIFICATE OF SERVICE Apr. 20, 2015
10. SUMMONS Apr. 20, 2015
1. ANSWER TO SECOND AMENDED COMPLAINT May. 11, 2015
12. CREDIT MEMO May. 13, 2015
13. ME: 150 DAY MINUTE ENTRY [05/09/2015] May. 13, 2015
14. STIPULATION TO EXTEND DEADLINES TO EXCHANGE INITIAL RULE Jul. 21, 2015

26.1 DISCLOSURE STATEMENTS AND TO FILE RULE 16(B) JOINT
REPORT AND PROPOSED SCHEDULING ORDER

15. FIRST REVISED STIPULATION TO EXTEND DEADLINES TO Aug. 11, 2015
EXCHANGE INITIAL RULE 26.1 DISCLOSURE STATEMENTS AND TO
FILE RULE 16(B) JOINT REPORT AND PROPOSED SCHEDULING

ORDER

16. ME: ORDER ENTERED BY COURT [08/19/2015] Aug. 20, 2015
17. ME: 100 DAY NOTICE [08/26/2015] Aug. 26, 2015
18. JOINT REPORT Aug. 31, 2015
19. ME: CASE ON INACTIVE CALENDAR [08/29/2015] Sep. 2, 2015
20. ME: STATUS CONFERENCE SET [09/17/2015] Sep. 18, 2015
21. ME: ORDER ENTERED BY COURT [10/07/2015] Oct. 8, 2015
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22. SCHEDULING ORDER Oct. 8, 2015

23. STIPULATION REQUESTING APPROVAL OF FIRST AMENDED Jan. 6, 2016
SCHEDULING ORDER

24. FIRST AMENDED SCHEDULING ORDER Jan. 22, 2016

25. ACCEPTANCE OF SERVICE Apr. 27, 2016

26. JOINT MOTION TO VACATE AND CONTINUE SCHEDULED Jun. 1, 2016
MEDIATION AND TRIAL SETTING CONFERENCE

27. ME: STATUS CONFERENCE SET [06/07/2016] Jun. 8, 2016

28. ME: HEARING VACATED [06/08/2016] Jun. 13, 2016

29. JOINT MOTION TO CONTINUE DEADLINE FOR FILING JOINT Jun. 30, 2016
AMENDED SCHEDULING ORDER AND STATUS REPORT

30. SECOND JOINT MOTION TO CONTINUE DEADLINE FOR FILING Jul. 8, 2016
JOINT AMENDED SCHEDULING ORDER AND STATUS REPORT

31. ORDER Jul. 15, 2016

32. JOINT REPORT Jul. 22, 2016

33. SECOND AMENDED SCHEDULING ORDER Aug. 15, 2016

34, STIPULATED PROTECTIVE ORDER Oct. 19, 2016

35. REPUBLICBANKAZ N.A.'S MOTION FOR SUMMARY JUDGMENT Dec. 2, 2016

36. (PART 1 OF 8) REPUBLICBANKAZ, N.A.'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

3a7. (PART 2 OF 8) REPUBLICBANKAZ, N.A.'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

38. (PART 3 OF 8) REPUBLICBANKAZ, N.A.'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

39. (PART 4 OF 8) REPUBLICBANKAZ, N.A.'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

40. (PART 5 OF 8) REPUBLICBANKAZ, N.A.'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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41, (PART 6 OF 8) REPUBLICBANKAZ, N.A'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

42. (PART 7 OF 8) REPUBLICBANKAZ, N.A.'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

43, (PART 8 OF 8) REPUBLICBANKAZ, N.A'S SEPARATE STATEMENT OF Dec. 2, 2016
FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

44, (PART 1 OF 6) RESPONSE TO DEFENDANT'S MOTION FOR Jan. 17, 2017
SUMMARY JUDGMENT

45. (PART 2 OF 6) RESPONSE TO DEFENDANT'S MOTION FOR Jan. 17, 2017
SUMMARY JUDGMENT

4. (PART 3 OF 6) RESPONSE TO DEFENDANT'S MOTION FOR Jan. 17, 2017
SUMMARY JUDGMENT

47. (PART 4 OF 6) RESPONSE TO DEFENDANT'S MOTION FOR Jan. 17, 2017
SUMMARY JUDGMENT

48. (PART 5 OF 6) RESPONSE TO DEFENDANT'S MOTION FOR Jan. 17, 2017
SUMMARY JUDGMENT

49. (PART 6 OF 6) RESPONSE TO DEFENDANT'S MOTION FOR Jan. 17, 2017
SUMMARY JUDGMENT

50, NOTICE OF FILING Jan. 17, 2017

51, JOINT MOTION TO AMEND SCHEDULING ORDER Jan. 19, 2017

52, ME: ORAL ARGUMENT SET [01/27/2017] Jan. 30, 2017

53, REPUBLICBANKAZ, N.A.'S MOTION TO EXCEED PAGE LIMIT Jan. 30, 2017

54, ME: STATUS CONFERENCE SET [02/02/2017] Feb. 3, 2017

55. ORDER GRANTING MOTION TO EXCEED PAGE LIMIT Feb. 6, 2017

56. (PART 1 OF 2) REPUBLICBANKAZ, N.A'S REPLY TO Feb. 6, 2017

THOMPSON/MCCARTHY COFFEE CO.'S RESPONSE TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

57. (PART 2 OF 2) REPUBLICBANKAZ, N.A.'S REPLY TO Feb. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S RESPONSE TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

58. DEMAND FOR JURY TRIAL Feb. 7, 2017
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59. ME: HEARING RESET [02/08/2017] Feb. 13, 2017
60. REPUBLICBANKAZ, N.A.'S OBJECTION TO DEMAND FOR JURY TRIAL Feb. 13, 2017
61. THIRD AMENDED SCHEDULING ORDER Feb. 16, 2017
62. (PART 1 OF 3) PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING Feb. 20, 2017
AND REQUEST FOR CONTINUANCE OF ORAL ARGUMENT
63. (PART 2 OF 3) PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING Feb. 20, 2017
AND REQUEST FOR CONTINUANCE OF ORAL ARGUMENT
64. (PART 3 OF 3) PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING Feb. 20, 2017
AND REQUEST FOR CONTINUANCE OF ORAL ARGUMENT
65. ME: ORAL ARGUMENT RESET [02/23/2017] Feb. 27, 2017
66. WITHDRAWAL OF DEMAND FOR JURY TRIAL Feb. 27, 2017
67. (PART 1 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
68. (PART 2 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
69. (PART 3 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
70. (PART 4 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
71. (PART 5 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
72. (PART 6 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
73. (PART 7 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT
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74, (PART 8 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017

PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT

75. (PART 9 OF 9) REPUBLICABANKAZ, N.A.'S OBJECTION TO Mar. 2, 2017
PLAINTIFF'S MOTION FOR SUPPLEMENTAL BRIEFING AND
REQUEST FOR CONTINUANCE OR ORAL ARGUMENT

76. REPUBLICBANKAZ, N.A.'S NOTICE IN COMPLIANCE WITH 12 C.F.R. Mar. 7, 2017
437(B)(3)(1)
77. (PART 1 OF 3) PLAINTIFF'S REPLY IN SUPPORT OF ITS MOTION FOR Mar. 8, 2017

SUPPLEMENTAL BRIEFING

78. (PART 2 OF 3) PLAINTIFF'S REPLY IN SUPPORT OF ITS MOTION FOR Mar. 8, 2017
SUPPLEMENTAL BRIEFING

79. (PART 3 OF 3) PLAINTIFF'S REPLY IN SUPPORT OF ITS MOTION FOR Mar. 8, 2017
SUPPLEMENTAL BRIEFING

80. REPUBLICBANKAZ, N.A.'S MOTION TO STRIKE PLAINTIFF'S REPLY IN Mar. 8, 2017
SUPPORT OF ITS MOTION FOR SUPPLEMENTAL BRIEFING

81. PLAINTIFF’'S RESPONSE OPPOSING DEFENDANT’S MOTION TO Mar. 8, 2017
STRIKE PLAINTIFF’S REPLY IN SUPPORT OF ITS MOTION FOR
SUPPLEMENTAL BRIEFING

82. ME: MATTER UNDER ADVISEMENT [03/09/2017] Mar. 14, 2017

83. (PART 1 OF 2) PLAINTIFF'S SUR-RESPONSE IN OPPOSITION TO Mar. 28, 2017
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

84. (PART 2 OF 2) PLAINTIFF'S SUR-RESPONSE IN OPPOSITION TO Mar. 28, 2017
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

85. (PART 1 OF 2) REPUBLICBANKAZ, N.A.'S NOTICE OF RESPONSE Apr. 17, 2017
FROM OFFICE OF THE COMPTROLLER OF THE CURRENCY

86. (PART 2 OF 2) REPUBLICBANKAZ, N.A.'S NOTICE OF RESPONSE Apr. 17, 2017
FROM OFFICE OF THE COMPTROLLER OF THE CURRENCY

87. THOMPSON/MCCARTHY COFFEE CO.'S NOTICE OF RESPONSE Apr. 24, 2017
FROM OFFICE OF THE COMPTROLLER OF THE CURRENCY

88. NOTICE OF JOINT STIPULATION REGARDING DISCOVERY May. 2, 2017
DEADLINES

89. ME: RULING [05/18/2017] May. 19, 2017
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90. JOINT REQUEST FOR AN EXTENSION OF DISCOVERY DEADLINES May. 25, 2017
91. ME: UNDER ADVISEMENT RULING [05/30/2017] Jun. 1, 2017
92. ME: STATUS CONFERENCE SET [06/01/2017] Jun. 2, 2017
93. (PART 1 OF 2) REPUBLICBANKAZ, N.A.'S SECOND NOTICE OF Jun. 14, 2017
RESPONSE FROM OFFICE OF THE COMPTROLLER OF THE
CURRENCY
94. (PART 2 OF 2) REPUBLICBANKAZ, N.A.'S SECOND NOTICE OF Jun. 14, 2017
RESPONSE FROM OFFICE OF THE COMPTROLLER OF THE
CURRENCY
95. ME: HEARING CONTINUED [06/15/2017] Jun. 20, 2017
96. DEFENDANT'S PORTION OF JOINT REPORT Jun. 23, 2017
97. PLAINTIFF'S PORTION OF THE JOINT REPORT Jun. 23, 2017
98. ME: STATUS CONFERENCE SET [06/20/2017] Jun. 28, 2017
99. ME: STATUS CONFERENCE SET [06/26/2017] Jun. 28, 2017
100. (PART 1 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017

THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

101. (PART 2 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

102. (PART 3 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

103. (PART 4 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

104. (PART 5 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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105. (PART 6 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

106. (PART 7 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

107. (PART 8 OF 8) REPUBLICBANKAZ, N.A.'S RESPONSE TO Jul. 6, 2017
THOMPSON/MCCARTHY COFFEE CO.'S SUR-RESPONSE IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

108. ME: MATTER UNDER ADVISEMENT [07/10/2017] Jul. 13, 2017

109. WAIVER AND ACCEPTANCE OF SERVICE Aug. 15, 2017

110. (PART 1 OF 2) REPUBLICBANKAZ, N.A.'S THIRD NOTICE OF Sep. 8, 2017
RESPONSE FROM OFFICE OF THE COMPTROLLER OF THE
CURRENCY

111. (PART 2 OF 2) REPUBLICBANKAZ, N.A.'S THIRD NOTICE OF Sep. 8, 2017
RESPONSE FROM OFFICE OF THE COMPTROLLER OF THE
CURRENCY

112. ME: UNDER ADVISEMENT RULING [09/08/2017] Sep. 12, 2017

113. (PART 1 OF 3) REPUBLICBANKAZ, N.A.'S APPLICATION FOR AWARD Oct. 2, 2017
OF ATTORNEYS' FEES AND COSTS

114. (PART 2 OF 3) REPUBLICBANKAZ, N.A.'S APPLICATION FOR AWARD Oct. 2, 2017
OF ATTORNEYS' FEES AND COSTS

115. (PART 3 OF 3) REPUBLICBANKAZ, N.A.'S APPLICATION FOR AWARD Oct. 2, 2017
OF ATTORNEYS' FEES AND COSTS

116. STATEMENT OF COSTS Oct. 2, 2017

117. RESPONSE AND OPPOSITION TO REPUBLICBANKAZ'S STATEMENT Oct. 16, 2017
OF COSTS

118. FIRST NOTICE OF EXTENSION OF TIME TO FILE: 1) RESPONSE TO Oct. 20, 2017
REPUBLICBANKAZ, N.A.'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS, AND 2) REPLY TO PLAINTIFF'S RESPONSE TO
REPUBLICBANKAZ, N.A.'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS
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119. ORDER Oct. 25, 2017

120. (PART 1 OF 2) REPLY TO PLAINTIFF'S RESPONSE AND OPPOSITION Oct. 27, 2017
TO REPUBLICBANKAZ'S STATEMENT OF COSTS

121. (PART 2 OF 2) REPLY TO PLAINTIFF'S RESPONSE AND OPPOSITION Oct. 27, 2017
TO REPUBLICBANKAZ'S STATEMENT OF COSTS

122. (PART 1 OF 2) RESPONSE TO REPUBLICBANKAZ'S APPLICATION Nov. 4, 2017
FOR AWARD OF ATTORNEYS' FEES AND COSTS

123. (PART 2 OF 2) RESPONSE TO REPUBLICBANKAZ'S APPLICATION Nov. 4, 2017
FOR AWARD OF ATTORNEYS' FEES AND COSTS

124. REPLY IN SUPPORT OF REPUBLICBANKAZ, N.A.'S APPLICATION FOR Nov. 17, 2017
AWARD OF ATTORNEYS' FEES AND COSTS

125. ME: RULING [01/16/2018] Jan. 18, 2018

126. JUDGMENT Jan. 19, 2018

127. MOTION FOR NEW TRIAL Feb. 5, 2018

128. FIRST NOTICE OF EXTENSION OF TIME TO FILE DEFENDANT'S Feb. 26, 2018
RESPONSE TO PLAINTIFF'S MOTION FOR NEW TRIAL

129. (PART 1 OF 2) DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION Mar. 2, 2018
FOR NEW TRIAL

130. (PART 2 OF 2) DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION Mar. 2, 2018
FOR NEW TRIAL

131. FIRST NOTICE OF EXTENSION OF TIME TO FILE PLAINTIFF'S REPLY Mar. 12, 2018
IN SUPPORT OF ITS MOTION FOR NEW TRIAL

132. REPLY IN SUPPORT OF MOTION FOR NEW TRIAL Mar. 20, 2018

133. NOTICE OF FILING OF EXCERPTS OF OFFICIAL TRANSCRIPTS Apr. 2, 2018

134. NOTICE OF APPEAL May. 22, 2018

135. ME: RULING [05/21/2018] May. 23, 2018

136. AMENDED NOTICE OF APPEAL May. 23, 2018

137. PLAINTIFFS/APPELLANTS' NOTICE OF TRANSCRIPT ORDER Jun. 6, 2018
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Michael K. Jeanes, Clerk of Court
*** Electronically Filed ***
03/14/2017 8:00 AM

SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CV 2014-014647 03/09/2017
CLERK OF THE COURT
HONORABLE DAWN M. BERGIN L. Nelson
Deputy
THOMPSON MCCARTHY DB, L L C, etal. DANIEL J SLAVIN
V.
REPUBLICBANKAZ N A ALISSA BRICE CASTANEDA
ORAL ARGUMENT

Courtroom ECB-713:

3:00 p.m. This is the time set for Oral Argument. Plaintiff, Thompson McCarthy DB,
LLC, is represented by counsel, Daniel J. Slavin and Jessica Dorvinen. Defendant,
RepublicBankAZ, N.A., is represented by counsel, W. Scott Jenkins and Andrea Landeen for
Alissa Brice Castaneda. President of RepublicBankAZ, N.A., Ralph Tapscott, is present.

A record of the proceedings is made digitally in lieu of a court reporter.

Argument is heard on Plaintiff’s February 20, 2017 Motion for Supplemental Briefing
and Request for Continuance of Oral Argument on Defendant’s Motion for Summary Judgment,
and Defendant, RepublicBank AZ, N.A.’s Motion to Strike Plaintiff’s Reply in Support of its
Motion for Supplemental Briefing filed on March 8, 2017.

To put the parties’ arguments and the Court’s rulings in context, a brief factually
summary is provided. For a period of time, Defendant made commercial real estate loans to
Plaintiff that were guaranteed by the Small Business Administration (“SBA”). Due to delays in
obtaining one or more SBA loans in the latter part of 2012, Plaintiff terminated its banking
relationship with Defendant in early 2013 and selected Mutual of Omaha (“MOH”) to replace
Defendant as its lender. As part of the transition, Plaintiff requested that Defendant sell two of
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its existing loans to MOH. Defendant agreed and executed a Loan Purchase and Sale Agreement
(the “Sale Agreement”) for the sale and assignment of the loans. In connection with the Sale
Agreement, Plaintiff signed a document entitled “Consent of Obligors and Pledgors”™ (the
“Consent™).

Plaintiff later filed this action for negligent misrepresentation and fraudulent inducement,
claiming that Defendant misrepresented its knowledge and expertise to timely process SBA loans
and that it altered communications from the SBA to fraudulently induce Plaintiff to believe its
loan was being timely processed.

In its Motion for Summary Judgment, Defendant argues that the Consent signed by
Plaintiff constitutes a waiver of its claims in this action.' Plaintiff contends that the Consent
cannot operate as a waiver because, among other things: (1) it contains no consent language; (2)
it was signed by only one party (Plaintiff); (3) Plaintiff was not a party to the Sale Agreement;
(4) it lacks consideration; (5) there was no voluntary and intentional waiver of a known right;
and (6) even if it were otherwise enforceable, the Consent was obtained through fraud, deceit and
misrepresentation (the “Fraud Defense”).

Plaintiff asserts that it recently learned of an Enforcement Action & Agreement (the
“EAA”) executed by Defendant and the Office of the Comptroller of the Currency (“OCC”).
The OCC had conducted an investigation into Defendant’s banking practices and issued a Report
of Examination (the “ROE”). In light of what Plaintiff views as significant adverse findings in
the EAA, Plaintiff argues that it needs additional discovery in order to enhance its Fraud Defense
and fully respond to Defendant’s Motion for Summary Judgment.

Specifically, Plaintiff requests that the Court allow supplemental briefing on the OCC
investigation, but only after: (1) Plaintiff receives the OCC’s response to its Freedom of
Information Act request; (2) the Court addresses any privilege claims raised by the OCC; and (3)
Plaintiff receives supplemental responses from Defendant to written discovery previously
propounded.

The Court expresses concern about the length of delay that would result from awaiting
the OCC discovery and supplemental briefing. The Court suggests to counsel that it proceeds
with a ruling on the issues raised in the Motion for Summary Judgment with the exception of the
Fraud Defense. The parties agree.

! Defendant also argued that Plaintiff’s claim for lost profits is barred, but this argument is not relevant to the
Motion for Supplemental Briefing.
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Plaintiff also requests supplemental briefing to preclude Defendant from asserting the
affirmative defense of release due to late disclosure. It contends that Defendant first argued that
the Consent constituted a release (rather than just a waiver) in its Reply in Support of the Motion
for Summary Judgment.

For the reasons set forth on the record,

IT IS ORDERED denying Defendant’s Motion to Strike Plaintiff’s Reply in Support of
its Motion for Supplemental Briefing.

IT IS FURTHER ORDERED holding in abeyance Plaintiff’s Motion for Supplemental
Briefing on the Fraud Defense and any summary judgment ruling on the Fraud Defense.

With respect to the affirmative defense of release, the Court will re-review the briefing.
If it finds that Defendant did not timely disclose its affirmative defense of release, and that the
delay precluded Plaintiff from adequately responding to the argument, it will either: (1) permit
Plaintiff to file a supplemental brief seeking preclusion, with a response from Defendant; or (2)
deny Plaintiff’s request for supplemental briefing for the purpose of seeking exclusion, but
permit a supplemental brief to respond substantively to Defendant’s release argument. In the
latter case, no response will be permitted.

4:35 p.m. Hearing concludes.
LATER:

The Court has now reviewed the briefing with respect to Defendant’s affirmative defense
of release. While it does appear that Defendant first argued that the Consent constituted a release
(rather than just a waiver) in its Reply in Support of the Motion for Summary Judgment, the
Court declines to preclude Defendant from asserting release as a defense. First, the doctrines of
waiver and release are similar, and second, the Consent repeatedly uses the term “release.”
However, to ensure there is no prejudice to Plaintiff, the Court will allow it to file a Sur-
Response to address Defendant’s release argument.

IT IS THEREFORE ORDERED that Plaintiff may file a Sur-Response to Defendant’s
Motion for Summary Judgment by March 27, 2017. The Sur-Response shall be limited to

responding to Defendant’s release argument and shall not exceed 5 pages. No Sur-Reply shall be
filed.

IT IS FURTHER ORDERED taking the Motion for Summary Judgment under
advisement (with the exception of the Fraud Defense) as of March 27, 2017.
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Given that the hearing on the Motion for Supplemental Briefing lasted 1.5 hours and
counsel addressed their substantive arguments on the Motion for Summary Judgment during oral
argument, the Court deems the oral argument to have encompassed both the Motion for
Supplemental Briefing and the Motion for Summary Judgment, therefore will not schedule any
additional argument.
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Michael K. Jeanes, Clerk of Court
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SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
CV 2014-014647 05/30/2017
CLERK OF THE COURT
HONORABLE DAWN M. BERGIN S. Ortega
Deputy
THOMPSON MCCARTHY DB, L L C, etal. DANIEL J SLAVIN
V.
REPUBLICBANKAZ N A ALISSA BRICE CASTANEDA

UNDER ADVISEMENT RULING

The Court has considered the following: (1) Defendant RepublicBankAZ, N.A.’s Motion
for Summary Judgment and Statement of Facts filed on December 2, 2016; (2) Plaintiff’s
Response and Statement of Facts; (3) Defendant’s Reply; (4) Plaintiff’s Sur-Response filed on
March 28, 2017;" and (5) the arguments presented by counsel at the March 9, 2017 hearing. It
now makes the following findings and orders.

Factual Background

From approximately 2010 to 2013, Defendant RepublicBankAZ, N.A. (“Republic”’) made
commercial real estate loans to Plaintiff that were guaranteed by the Small Business
Administration (“SBA”). Due to delays in obtaining one or more SBA loans in the latter part of
2012, Plaintiff terminated its banking relationship with Republic in early 2013 and selected
Mutual of Omaha (“MOH”) to replace Republic as its lender.

As part of the transition, Plaintiff requested that MOH purchase two of its existing loans
with Republic. Republic agreed to sell the loans to MOH, and on or about September 19, 2013,
Republic and MOH executed a “Loan Purchase and Sale Agreement (With Consent of Obligors
and Pledgors)” (the “LPSA”). In connection with the LPSA, Plaintiff signed a document entitled
“Consent of Obligors and Pledgors” (the “Consent”).

The Consent contains the following release provision (the “Release”™):

' The Court allowed Plaintiff to file a Sur-Response to address Defendant’s late-disclosed release defense.
Docket Code 926 Form VOOOA Page 1
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As a material inducement to Lender [Republic] to agree to sell the Loans to
Assignee [MOH], each Obligor and Pledgor, on behalf of itself and its past and
present officers . . . (individually and collectively, the “Obligor/Pledgor Parties™)
hereby fully and forever discharge Lender and all of Lender’s past present and
future officers . . . (individually and collectively, the “Lender Parties”) from any
and all claims, liabilities, demands, damages, liens, causes of action, and rights of
recoupment, offset and/or reimbursement of any kind or nature whatsoever,
whether known or unknown, liquidated or unliquidated, asserted or unasserted, or
matured or unmatured, and whether based on any contractual, tort, equitable,
common law, restitution, statutory or other ground or theory of any nature
whatsoever, including, without limitation, any and all claims which in any way
directly or indirectly arise out of, relate to, result from or are connected to: (i) the
Loans; (i1) any and all acts, omissions or events relating to the Loans, (iii) the sale
of Lender’s right, title and interest in the Loans to Assignee, and (iv) the
Collateral. In this connection, the Obligor/Pledgor Parties represent and warrant
that they realize and acknowledge that factual matters now unknown to them may
have given or may hereafter give rise to causes of action, claims, demands, debts,
controversies, damages, costs, losses and expenses that are presently unknown,
undisclosed, unanticipated controversies, damages, costs, losses and expenses that
are presently unknown, undisclosed, unanticipated and unsuspected, and further
agree, represent and warrant that this release has been negotiated and agreed upon
in light of that realization and that the Obligor/Pledgor Parties nonetheless intend
to release the Lender Parties from any such unknown claims that would be about
the matters described if known on the date hereof. The Obligor/Pledgor Parties
hereby acknowledge that they are signing this Consent with full knowledge of any
and all rights they may have and that they are not relying upon any representation
made by Lender or any other party, other than those set forth in the Agreement,
and the Obligor/Pledgor Parties hereby assume the risk of any mistake of facts
now known or unknown to them. The Obligor/Pledgor Parties further
acknowledge that they have conducted whatever investigation they deemed
necessary to ascertain all facts and matters related to the Agreement and this
Consent. The Obligor/Pledgor Parties represent that they have had the
opportunity to consult with legal counsel concerning the legal consequences of
this release.

Legal Analysis

On December 5, 2014, Plaintiff filed this action for negligent misrepresentation and
fraudulent inducement, claiming that Defendant misrepresented its knowledge and expertise to
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timely process SBA loans and that it altered communications from the SBA to fraudulently
induce Plaintiff to believe its loan was being timely processed.

Defendant argues that it is entitled to summary judgment because the Consent/Release
signed by Plaintiff constitutes a waiver/release of its claims in this action. It further argues that
even if Plaintiff’s claims are not barred by the Consent/Release, it is entitled to partial summary
judgment on Plaintiff’s claim for lost profits.

A. The Consent/Release

Plaintiff contends that the Consent cannot operate as a waiver or release because: (1) it
contains no “consent” language; (2) it was not signed by Republic; (3) it was not part of the
LPSA; (4) Plaintiff was not a party to the LPSA; (5) it lacked consideration; (6) Plaintiff was
under economic duress; (7) there was a unilateral mistake on Plaintiff’s part; and (8) it was
obtained through fraud, deceit and misrepresentation (the “Fraud Defense”). The Court addresses
each argument below.’

1. No Consent Language.

Particularly unpersuasive is Plaintiff’s first argument that the Release is somehow
inapplicable because the document is called a “Consent,” but does not contain any “consent”
language. The enforceability of a provision in a document does not turn on its title. Further, the
Consent was only one and one half pages long, and the Release was prominently addressed in a
separate paragraph. Thus, if Mr. Thompson had read the Consent, he could not have missed that
it included a broad release of claims.

2. Lack of Signature by Defendant

Similarly unavailing is the argument that the Release is invalid because Republic did not
sign it. Section 19(1) of the Restatement (Second) of Contracts, which has been adopted in
Arizona,” provides that “[t]he manifestation of assent may be made wholly or partly by written or
spoken words or by other acts or by failure to act.” Here, Plaintiff manifested its assent by
signing the Consent, and Republic manifested its assent by, at a minimum: (1) signing the LPSA,
which included the Consent; and (2) including a provision in the LPSA that it was entitled to the
benefits of the Release. Furthermore, Republic has never disavowed or challenged the
enforceability of the LPSA or the Consent.

? Plaintiff also argues that it did not “waive” the claims here because it did not make a voluntary and intentional
relinquishment of a known right. The Court finds the discussion of waiver to be superfluous, as the law on release is
more applicable to the circumstances here.

* See Johnson v. Earnhardt’s Gilbert Dodge, 212 Ariz. 381384, 132 P.3d 825, 828 (2006).
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3. Consent Not Part of LPSA

The Court rejects Plaintiff’s argument that the Consent is not a part of the LPSA because
the LPSA: (1) explicitly references the Consent and notes that the Consent is attached to the
LPSA; (2) cites the Release as a benefit accruing to Republic; (3) is specifically referenced in the
Consent; (4) is entitled “Loan Purchase and Sale Agreement (With Consent of Obligors and
Pledgors)” (emphasis added); and (5) is numbered pages 1 through 8 with the Consent
immediately following at pages 9 through 12.

4. Plaintiff Not a Party to the LPSA

Plaintiff claims that the Release is invalid because it was not a party to the LPSA. This
argument is also unpersuasive. The first sentence of the Consent reads:

Each Obligor and each Pledgor identified below hereby represents, warrants and
agrees as follows, with the understanding and intention that Lender and Assignee
will rely thereon in entering into the foregoing Loan Purchase and Sale
Agreement (“Agreement”):

Paragraph (a) states that Plaintiff “acknowledges the accuracy of the recitals in Article 1
of the Agreement.” Paragraph (f) states that “[t]he representations warranties, covenants and
agreements of the Obligors and Pledgors in this Consent shall survive the closing of the purchase
and sale of the Loans described in the Agreement.” And, in paragraph (e), Plaintiff
acknowledged that it had “conducted whatever investigation [it] deemed necessary to ascertain
all facts and matters related to the Agreement and this Consent,” and that Plaintiff “had the
opportunity to consult with legal counsel concerning the legal consequences of this release.”

In short, Plaintiff requested that Republic sell the two loans subject to the LPSA to MOH.
It then signed a Consent, which explicitly referred to the LPSA and contained an
acknowledgement by Plaintiff to the accuracy of the recitals and an acknowledgement that it had
conducted whatever investigation it deemed necessary.* Thus, that Plaintiff was not formally
identified as a “party” to the LPSA is immaterial to whether it is legally bound by the
Consent/Release.

* Plaintiff also complains that it was never provided with a copy of the LPSA. However, in light of the facts set
forth here, this complaint falls flat. Plaintiff should have requested a copy of the LPSA, and if the request was
denied, refused to sign the Consent.
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5. Lack of Consideration

Plaintiff next argues that because Republic “did not make any promises to [Plaintiff] in
the Consent and there is no obligation owed or agreement made by [Republic],” the release lacks
consideration. Resp. at 6. But, while Republic may have had the authority under the loan
documents to sell the loans, it was not required to do so. Rather, it agreed to do so as part of
Plaintiff’s transition to MOH. A promise for a promise constitutes adequate consideration.
Carroll v. Lee, 148 Ariz. 10, 13, 712 P.2d 923, 926 (1986). Here, Republic promised to sell
Plaintiffs’ loans to MOH, and Plaintiff agreed to release any claims related to the loans. The
Release was therefore supported by adequate consideration.

6. Economic Duress

Plaintiff next contends that the Consent is invalid because Plaintiff signed it under
economic duress. In Arizona, “duress exists if one party is induced to assent to a contract by a
wrongful threat or act of the other party.” Inter-Tel, Inc. v. Bank of America, 195 Ariz. 111, 117,
985 P.2d 596, 602 (App. 1999). The Inter-Tel Court also cited to a Massachusetts case setting
forth the following elements for economic duress: (1) one side involuntarily accepts the terms of
another; (2) circumstances permitted no other alternative; and (3) the circumstances were the
result of coercive acts of the opposite party. Id. (citing International Underwater Contractors,
Inc.v. New England Telephone and Telegraph Co., 393 N.E.2d 968, 970 (Mass. Ct. App. 1979)).

Plaintiff argues that:

[H]ad it not been for [Republic]’s misrepresentations and wrongful conduct,
TMCC would never have had to obtain a new lender. Because [Republic] refused
to lend TMCC any more money and because [Republic] held the rights to all of
TMCC’s collateral, TMCC had no choice but to execute the Consent so that it
could be able to continue to obtain loans to fund it coffee store chain.

Resp. at 7.

This argument rings hollow. First, there is no evidence that Plaintiff involuntarily
accepted Republic’s terms. [Plaintiff has produced no communications between Plaintiff and
Republic, or between Plaintiff and MOH, asking that Consent be eliminated or withdrawn, or
that it was being pressured into signing the release due to its financial difficulties. It has also
failed to present evidence that it had no other alternative but to sign the Release. And, it[actually
did obtain another lender. Finally, Plaintiff has presented no evidence of “coercive acts” by
Republic. Id. In fact, Mr. Thompson stated in his Declaration: [T was informed by Mutual of
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Omaha Bank that my signature was required on the Consent in order to authorize the transfer of
the SBA loans from [Republic] to [MOH].” PSOF, Ex. 3 at 420 (emphasis added).

7. Unilateral Mistake

Under Arizona law, a unilateral mistake induced by misrepresentation can constitute
grounds for avoidance of a release. See Parrish v. United Bank of Arizona, 164 Ariz. 18, 20, 790
P.2d 304, 306 (1990). Plaintiff did not explicitly raise this defense in its Response to the Motion
for Summary Judgment. However, based on Plaintiff’s assertions that it had not received a copy
of the LPSA and that it was informed that the Consent was a simple consent form to effectuate
the sale of the loans, Republic inferred that Plaintiff was arguing unilateral mistake—the mistake
being that it was unaware of the implications of signing the Consent/Release.

In its Sur-Response, Plaintiff took up the unilateral mistake theory, but its argument is not
based on non-disclosure or misrepresentation regarding the implications of signing the
Consent/Release, but rather, Republic’s non-disclosure of its “tortious acts” — presumably
including Republic’s alleged misrepresentations regarding the SBA loans and alteration of SBA
documents. Because this theory was first raised in the Sur-Response, which was to be limited to
Republic’s late-disclosed release argument, the Court is not willing to rule on this new theory
without providing Republic an opportunity to respond.

&. The Fraud Defense

As reflected in the Court’s minute entry dated March 9, 2017, the Fraud Defense will be
addressed after additional discovery is completed.

B. Lost Profits

Republic argues that it is entitled to summary judgment on Plaintiff’s claim for lost
profits because Plaintiff has failed to provide sufficient evidence to support them, pointing to
Plaintiff’s expert’s reliance on three hypothetical circumstances. The Court finds that to the
extent Republic is challenging the reliability or methods used by Plaintiff’s expert, the most
efficient way of addressing that challenge is through the filing of a Daubert Motion. Any
summary judgment rulings would then necessarily flow from the outcome of the Daubert Motion
or hearing.

For the reasons set forth above, at this time,

THE COURT FINDS that the following arguments by Plaintiff to support its contention
that the Consent/Release is invalid fail as a matter of law:

Docket Code 926 Form VOOOA Page 6

APP117


plonden
Highlight



Go to Previous View | Go to Table of Contents - Appendix

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2014-014647 05/30/2017

That the Consent contains no “consent” language;
That Republic did not sign the Consent;

That Plaintiff is not a party to the LPSA;

That the Consent is not part of the LPSA;

That the Release lacks consideration; and

That Plaintiff was under economic duress

S

IT IS ORDERED denying Defendant’s Motion for Summary Judgment with respect to
lost profits without prejudice.

IT IS FURTHER ORDERED that a status conference will be set by separate minute
entry to address supplemental briefing on Plaintiff’s unilateral mistake theory and the status of
discovery on the Fraud Defense.
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UNDER ADVISEMENT RULING

The Court has considered the following: (1) Defendant RepublicBankAZ, N.A.’s Motion
for Summary Judgment and Statement of Facts filed on December 2, 2016; (2) Plaintiff’s
Response and Statement of Facts; (3) Defendant’s Reply; (4) Plaintiff’s Sur-Response filed on
March 28, 2017; (5) Defendant’s Response to Plaintiff’s Sur-Response filed on July 6, 2017; and
(6) the arguments presented by counsel at the March 9 and July 10, 2017 hearings. It now
makes the following findings and orders.

Factual Background

From approximately 2010 to 2013, Defendant RepublicBankAZ, N.A. (“Republic”’) made
commercial real estate loans to Plaintiff that were guaranteed by the Small Business
Administration (“SBA”). Due to delays in obtaining one or more SBA loans in the latter part of
2012, Plaintiff terminated its banking relationship with Republic in early 2013 and selected
Mutual of Omaha (“MOH”) to replace Republic as its lender.

As part of the transition, Plaintiff requested that MOH purchase two of its existing loans
with Republic. Republic agreed to sell the loans to MOH, and on or about September 19, 2013,
Republic and MOH executed a “Loan Purchase and Sale Agreement (With Consent of Obligors
and Pledgors)” (the “LPSA”). In connection with the LPSA, Plaintiff signed a document entitled
“Consent of Obligors and Pledgors” (the “Release’), which included a broad release of claims. It
reads in relevant part:
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As a material inducement to Lender [Republic] to agree to sell the Loans to
Assignee [MOH], each Obligor and Pledgor [Plaintiff]...hereby fully and forever
discharge Lender and all of Lender’s past present and future officers . . .from any
and all claims, liabilities, demands, damages, liens, causes of action, and rights of
recoupment, offset and/or reimbursement of any kind or nature whatsoever,
whether known or unknown, liquidated or unliquidated, asserted or unasserted, or
matured or unmatured, and whether based on any contractual, tort, equitable,
common law, restitution, statutory or other ground or theory of any nature
whatsoever, including, without limitation, any and all claims which in any way
directly or indirectly arise out of, relate to, result from or are connected to: (i) the
Loans; (i1) any and all acts, omissions or events relating to the Loans, (iii) the sale
of Lender’s right, title and interest in the Loans to Assignee, and (iv) the
Collateral.

In this connection, the Obligor/Pledgor Parties represent and warrant that they
realize and acknowledge that factual matters now unknown to them may have
given or may hereafter give rise to causes of action, claims, demands, debts,
controversies, damages, costs, losses and expenses that are presently unknown,
undisclosed, unanticipated and unsuspected, and further agree, represent and
warrant that this release has been negotiated and agreed upon in light of that
realization and that the Obligor/Pledgor Parties nonetheless intend to release the
Lender Parties from any such unknown claims that would be among the matters
described if known on the date hereof.

The Obligor/Pledgor Parties hereby acknowledge that they are signing this
Consent with full knowledge of any and all rights they may have and that they are
not relying upon any representations made by Lender or any other party, other
than those set forth in the Agreement, and the Obligor/Pledgor Parties hereby
assume the risk of any mistake of facts now known or unknown to them. The
Obligor/Pledgor Parties further acknowledge that they have conducted whatever
investigation they deemed necessary to ascertain all facts and matters related to
the Agreement and this Consent. The Obligor/Pledgor Parties represent that they
have had the opportunity to consult with legal counsel concerning the legal
consequences of this release.

(Emphasis added).
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Legal Analysis

In a minute entry issued on May 30, 2017, the Court found that the following arguments
by Plaintiff failed as a matter of law:

That the Consent contains no “consent” language;
That Republic did not sign the Consent;

That Plaintiff is not a party to the LPSA;

That the Consent is not part of the LPSA;

That the Release lacks consideration; and

That Plaintiff was under economic duress

S e

The remaining issue is whether the allegations forming the fraudulent inducement claim
in the Complaint—i.e., that Defendant falsely represented that it “would make available SBA
guaranteed loans using its competent and experienced employees,” constitute a “unilateral
mistake” or fraud that can be used to invalidate the Release. Compl. at §12. See also §J46-52.
For the reasons set forth below, the Court finds that they cannot.

Plaintiff relies on Parrish v. United Bank of Arizona, 164 Ariz. 18, 790 P.2d 304 (App.
1990) to support its unilateral mistake argument. The Parrish Court held that a unilateral
mistake induced by misrepresentation can constitute grounds for avoidance of a release if the
other party knew or should have known of the mistake. Id. at 20, 790 P.2d at 306.

In Parrish, plaintiff sought a loan from Defendant bank to develop some property.
Defendant turned him down, but suggested that he partner with another bank client to develop
the business. The bank failed to disclose, however, that the client was having financial difficulty
and was delinquent on his loans. Plaintiff took the suggestion, partnered with the other client,
and received a substantial loan from defendant. His partner became insolvent shortly thereafter
and filed bankruptcy. Plaintiff then defaulted on the loan. The bank and Plaintiff agreed to
release the partner from liability on the loan and plaintiff then took out a second loan. In
connection with that loan, the bank required Plaintiff to release it from all claims as of the date of
the release. The project then failed, leaving plaintiff on the hook for the defaulted loans.

When plaintiff later learned that the bank knew of the partner’s financial difficulties
when it recommended him, he sued the bank for fraud and other claims and argued that they
were not barred by the release because they were unknown at the time; the release was obtained
by fraud; and the release was buried in the “indemnity” section, thereby making it ambiguous
and subject to the unilateral mistake doctrine.
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With very little analysis, the Parrish Court ruled that the bank was not entitled to
summary judgment based on the release, finding that there was “a factual issue as to whether the
bank knew or should have known that Parrish was mistaken as to the facts surrounding his
damages and this unilateral mistake [could] be a basis for avoiding the release.” Id. It also noted
that there was “no evidence that Parrish knew or should have known of the bank’s concealment
of [his partner’s] financial condition.” Id.

Parrish is materially distinguishable from this case in several ways. First, the release in
Parrish was a single sentence: “Borrower 1. . . hereby releases Lender from all claims,
demands, liabilities and causes of action which Borrower may have against Lender as of the date
hereof.” Id. at 19, 790 P.2d at 305. In contrast, the Release here:

(1) specifically refers to claims arising from or connected to “any and all acts, omissions
or events relating to the Loans;”

(2) explicitly encompasses unknown claims;

(3) contains a representation and warranty that the parties to the Release “realize
and acknowledge that factual matters now unknown to them may have given
or may hereafter give rise to causes of action, claims . . . that are presently
unknown, undisclosed, unanticipated and unsuspected, and further agree,
represent and warrant that this release has been negotiated and agreed upon in
light of that realization and that the Obligor/Pledgor Parties nonetheless intend
to release the Lender Parties from any such unknown claims that would be
among the matters described if known on the date hereof;”

(4) provides that Plaintiff had full knowledge its rights, was not relying upon any
representations by another, assumed the risk of any mistake of facts now known or
unknown; had conducted whatever investigation it deemed necessary; and had the
opportunity to consult with legal counsel; and

(5) was drafted by MOH, not the Defendant.

Second, the plaintiff in Parrish was not a sophisticated business person, as reflected by
the bank’s refusal to provide a loan to him due to his inexperience as a contractor. Here, Plaintiff
is a limited liability company that owns and operates multiple coffee store chains and has
experience with business loans.

More importantly, unlike the plaintiff in Parrish, who had no reason to suspect the dire
financial condition of his partner, ample evidence exists demonstrating that Plaintiff suspected
before it signed the Release that Defendant actually did not have the expertise or personnel to
properly and timely obtain SBA-funded loans. See Def.’s 7/6/17 Resp. at 8-9 (emails). In Inter-
Tel, Inc. v. Bank of America, Arizona, 195 Ariz. 111, 116, 985 P.2d 596, 601(App. 1999), the
court rejected plaintiff/borrower’s attempt to void a release where “it had sufficient knowledge
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of the possible motives of the bank,” which formed the basis of its fraudulent inducement claim.
See also Seven Investments, LLC v. AD Capital, 32 A.3d 391, 398 (Del. Ch. 2011).! The same is
true here. Not only do the emails indicate Plaintiff’s suspicion that Defendant misrepresented its
ability to accomplish the SBA funding timely, but Defendant’s failure to do so is the very reason
that Plaintiff moved its business to MOH.

For these reasons,
IT IS ORDERED granting Defendant’s Motion for Summary Judgment.

IT IS FURTHER ORDERED that any requests for fees and costs, and a proposed form
of judgment shall be filed within 20 days of the date this minute entry is filed.

'The parties’ briefs also addressed whether Defendant did or did not have a duty to disclose its alleged
misrepresentations. An analysis of duty, however, is not required to resolve Defendant’s Motion for Summary
Judgment.

Docket Code 926 Form VO0OA Page 5

APP123


plonden
Highlight



Michael K Jeanes, Clerk of Court

Granted with Modifications s Eslecotrct)nicalll)y Filted s
*kk H *kk . urtega, bepu
Se eSignature page 1/16/2018 8:00:00 AM
Filing ID 9010563
| Go to Previous View | Go to Table of Contents - Appendix
1 Quarles & Brady LLP
Firm State Bar No. 00443100
2 Two Zi?:r:séae:ifa?zsenue
Phoenix, Arizona 85004-2391
3 TELEPHONE 602.229.5200
4 | Attorneys for RepublicBankAZ, N.A
W. Scott Jenkins, Jr. (Bar #021841)
5 scott.jenkins(@quarles.com
Andrea H. Landeen (Bar #024705)
6 andrea.landeen@quarles.com
Alissa Brice Castafieda (Bar #027949)
7 alissa.castaneda@gquarles.com
8
9 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
10 IN AND FOR THE COUNTY OF MARICOPA
111 THOMPSON/McCARTHY COFFEE CO., an Case No. CV2014-014647
12 Arizona corporation,
13 Plaintiff, JUDGMENT
14 Vs.
15 REPUBLICBANKAZ, N.A.,
16 Defendant.
17
18 Pursuant to the Court’s minute entries dated May 30, 2017, September 8, 2017 and
19 January 16, 2018,
20 IT IS HEREBY ORDERED entering judgment in favor of Defendant
21 RepublicBankAZ, N.A. (“Republic”’) and against Plaintiff Thompson/McCarthy Coffee
2 Co. on all of Plaintiff’s claims.
” IT IS FURTHER ORDERED awarding Republic costs in the amount of
24 $2274.40, with interest to accrue thereon at the annual rate of 5.5% from the date
55 judgment is entered until paid.
26

QB\157730.00002\48455564.2 APP124


mailto:alissa.castaneda@quarles.com
mailto:andrea.landeen@quarles.com
mailto:scott.jenkins@quarles.com

Go to Previous View Go to Table of Contents - Appendix

Phoenix

Quarles & Brady LLP

O 00 3 O »n B~ W N =

N N NN N N N e e e e e e e e
(o) NNV, B VS S L =N R C N BN e ) Y B VS B S =}

IT IS FURTHER ORDERED entering final judgment pursuant to Rule 54(c),

Ariz. R. Civ. Pro., as no further matters remain pending before the Court.

DATED this day of ,2018.

The Honorable Dawn Bergin
Superior Court of Arizona, Maricopa County
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MINUTE ENTRY

The Court has considered the following: Plaintiff’s Motion for New Trial filed on
February 5, 2018, Defendant’s Response and Plaintiff’s Reply. It now makes following
findings and orders.

Factual and Procedural Background

From approximately 2010 to 2013, Defendant RepublicBankAZ, N.A. (“Republic”)
made commercial real estate loans to Plaintiff that were guaranteed by the Small Business
Administration (“SBA”). Due to delays in funding SBA loans in the latter part of 2012,
Plaintiff terminated its banking relationship with Republic in early 2013 and selected another
bank to replace Republic as its lender. On or about September 19, 2013, as part of the
transition, Plaintiff executed a document entitled “Consent of Obligors and Pledgors” (the
“Consent/Release™), which included a broad release of claims.

On December 5, 2014, Plaintiff filed this action for negligent misrepresentation and
fraudulent inducement, claiming that Defendant misrepresented its knowledge and expertise to
timely process SBA loans to fraudulently induce Plaintiff to continue its relationship. Defendant
moved for summary judgment, arguing that the claims were barred by the Consent/Release.

In its Response to the Motion for Summary Judgment, Plaintiff argued, among other
things, that the Consent/Release was fraudulently obtained (the “Fraud Defense”). It did not
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mention the unilateral mistake doctrine' in its Response, but Defendant interpreted the Fraud
Defense to be based on the unilateral mistake doctrine and addressed it in the Reply.

After briefing was complete, Plaintiff filed a Motion for Supplemental Briefing on
February 20, 2017, asking for leave to supplement its Response to the Motion for Summary
Judgment on its Fraud Defense once it received documents related to the Office of the
Comptroller of the Currency’s Enforcement Action against Defendant, which Plaintiff claimed
Defendant only recently disclosed. The Court heard oral argument on the Motion for
Supplemental Briefing on March 9, 2017. It held that Motion and the Motion for Summary
Judgment with respect to the Fraud Defense in abeyance so that additional discovery could be
conducted, but took under advisement Plaintiff’s remaining legal arguments regarding the
alleged invalidity of the Consent/Release.

Also at the March 9, 2017 hearing, Plaintiff objected to Defendant asserting release as a
defense because it was first raised in Defendant’s Reply.” The Court therefore allowed Plaintiff
to file a Sur-Response to the Motion for Summary Judgment to address the release defense. The
Sur-Response was filed on March 28, 2017, but rather than focusing solely on Defendant’s
alleged late disclosure of the release defense, Plaintiff substantively addressed the unilateral
mistake doctrine, adopting it as a defense (the “Unilateral Mistake Defense”).” The Court
therefore allowed Defendant to file a Response to Plaintiff’s Sur-Response to give it an
opportunity to address the new briefing on the Unilateral Mistake Defense. That Response was
filed on July 6, 2017.

In a minute entry issued on May 30, 2017, the Court rejected all of Plaintiff’s non-fraud
related legal arguments regarding the alleged invalidity of the Consent, leaving only the Fraud
and Unilateral Mistake Defenses remaining.

' Under Arizona law, a unilateral mistake induced by misrepresentation can constitute grounds for avoidance of a
release. See Parrish v. United Bank of Arizona, 164 Ariz. 18, 20, 790 P.2d 304, 306 (1990).

? Defendant asserted waiver as a defense from the outset of the case based on the Consent/Release, but apparently
did not separately identify “release™ as a defense until it filed the Reply. The Court ultimately found that Plaintiff
had adequate notice of the release defense.

¥ In its Reply, Plaintiff suggests that it did not address the unilateral mistake doctrine until its Sur-Response because
it had not yet discovered the emails demonstrating the alleged fraud regarding the PV Loan: “[u]pon discovering the
emails and these new facts evidencing Republic’s shelving of the PV Loan Application, TMCC argued unilateral
mistake and Republic’s concealment and abandonment of the PV Loan Application as a defense to Republic’s
release argument which it first raised in its MSJ reply.” Reply at 5. This is not the case. Plaintiff had the emails at
the time it filed its Response to the MSJ, and they were equally applicable to Defendant’s waiver defense as to its
release defense. Plaintiff simply failed to raise the Unilateral Mistake Defense in its Response.

4 Specifically, the Court rejected Plaintiff’s arguments that the Consent was invalid because: (1) it contained no
“consent” language; (2) it was not signed by Defendant; (3) Plaintiff was not a party to the Loan Purchase and Sale
Agreement; (4) the Consent was not part of the Loan Purchase and Sale Agreement; (5) the Release lacked
consideration; and (6) Plaintiff was under economic duress.
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On July 10, 2017, the Court held a second oral argument to address the Response and
Sur-Response. The Court granted Defendant’s Motion for Summary Judgment by minute entry
dated September 8, 2017 (the “MSJ Ruling”), finding that under Parrish v. United Bank of
Arizona, 164 Ariz. 18, 20, 790 P.2d 304, 306 (1990), Plaintiff had sufficient notice of
Defendant’s alleged misrepresentations and non-disclosures prior to executing the
Consent/Release, thereby precluding Plaintiff from invalidating it.

Legal Analysis

Plaintiff brings the Motion for New Trial pursuant to Rule 59(a)(1)(H): “the verdict,
decision, findings of fact or judgment is not supported by the evidence or is contrary to law.” It
contends that the Court failed to address a “Second Tort” related to particular loan in the MSJ
Ruling and that the reasoning in the Ruling would not apply to the Second Tort. Defendant
contends that Plaintiff failed to raise this argument in the briefing or at oral argument and has
therefore waived it. Alternatively, Defendant contends that the reasoning in the MSJ Ruling
applies with the same force and effect to the Second Tort.

A. Waiver

Arizona law provides that an argument raised for the first time in a Motion for New Trial
is waived. See Conant v. Whitney, 190 Ariz. 290, 293-94 (App. 1997). Plaintiff contends that
this case law does not apply because its “Second Tort™ argument is not new.

Plaintiff defines the “First Tort” as Defendant’s “fraudulent misrepresentation and
fraudulent inducement as to its capabilities as a lender to timely obtain and fund SBA loans.”
Mot. at 2. It describes the “Second Tort” as follows: “Republic [ ] deceived Plaintiff into
believing its loan application for its 4™ Dutch Bros. store located in Paradise Valley Mall [the
“PV Loan™] was being processed with the SBA, when in reality, Republic had shelved the [PV]
Loan Application preventing it from being processed,” and that Defendant made false
representations regarding the status of the PV Loan to keep Plaintiff as a client. Mot. at 2.
Plaintiff also contends that the Second Tort began in July 2012, and that “when [Plaintiff] was
required to sign the release, Republic was still actively concealing the Second Tort.” /d.
(Emphasis in original).

Plaintiff characterizes the Second Tort as a “distinctly different tort than the first,” id.
(emphasis in original), and distinguishes the PV Loan from the other three SBA loans as follows:

While there were delays in the three SBA loans Republic funded, these three
loans were actually processed and ultimately funded. Republic’s concealment
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from TMCC that it had shelved and was not processing the PV Loan Application
was a complete departure from the untimeliness complained of in TMCC’s
Second Amended Complaint.

Not having the expertise or personnel to properly and timely obtain SBA-funded
loans is entirely different from Republic intentionally shelving the PV Loan
Application for months on end while deliberately concealing from [Plaintiff] the
truth by providing [Plaintiff] with false statements.

Reply at 5.

Yet, despite the conduct regarding the PV Loan allegedly being “entirely” and
“distinctly” different from the other SBA loans, Plaintiff never characterized it as a “Second
Tort” until the filing of the Motion for New Trial, nor did it argue that the Court should
differentiate between the conduct related to the PV Loan and the conduct related to the other
loans in applying the law. In other words, despite the Court explicitly addressing at the July 10,
2017 hearing Defendant’s argument that Plaintiff could not invalidate the Consent/Release based
on non-disclosure and misrepresentation because under Parrish Plaintiff had reason to be
suspicious, Plaintiff never argued that the conduct with respect to the PV Loan was a different
tort or should be subject to a different analysis.

In an effort to prove that the Second Tort was sufficiently delineated for the Court,
Plaintiff cites to a colloquy between the Court and counsel at the June 26, 2017 status conference
where the Court asked whether Plaintiff was claiming that at the time the release was signed,
Defendant knew it committed fraud and was concealing the fraud as a potential cause of action to
induce Plaintiff to enter into the Consent/Release. Plaintiff’s counsel responded in the
affirmative. Tr. at 14.°

The Court acknowledges that Plaintiff’s arguments included that Defendant fraudulently
concealed information related to all of the SBA loans, including the PV Loan. However, the
Court asked the question in an effort to decipher exactly what Plaintiff’s Fraud and Unilateral
Mistake Defenses were because they had not been clearly articulated. If Plaintiff contends that
the Court should have divined from this statement that the conduct related to the PV Loan was a
separate tort that should be analyzed differently when applying Parrish, it asks for too much.

In response to Defendant’s argument that the Second Tort was not alleged in the Second
Amended Complaint (the “SAC”), Plaintiff claims that it could not have included it in the SAC

3 In its Reply, Plaintiff starts several citations to the transcript with “[the Second Tort was specifically addressed as
follows),” and then adds the actual statements in the transcript. Of course, the term “Second Tort” was never used
until the filing of the Motion for New Trial.
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because it did not discover the Second Tort until certain disclosures were made by Defendant
during discovery. Notably, however, Plaintiff apparently knew about the Second Tort by the
time it filed its Response to the Motion for Summary Judgment, yet it never moved to amend the
SAC to include this “distinctly different” tort. ®

The Court also notes that Plaintiff waited until February 5, 2018 to file the Motion for
New Trial, which was five months after the ruling on the Motion for Summary Judgment, two
and one half months after briefing on the Motion for Attorneys’ Fees was complete, and 17 days
after the Judgment was entered. While Plaintiff’s Motion was filed within the timeframes set
forth by the Rules, the delay is further evidence that Plaintiff’s claims and theories continue to
evolve, as they did during the motion practice.

Plaintiff has cited to no briefing or statement at any hearing even suggesting that the
Second Tort should be treated differently from the First Tort for purposes of applying Parrish.
The Court therefore finds that the argument is new and that Plaintiff waived it by failing to raise
it earlier.

B. Application of Parrish to the Second Tort

As set forth below, even if Plaintiff did not waive the Second Tort argument and the
Court considered it, its decision would have been the same.

In the MSJ Ruling, the Court distinguished this case from Parrish v. United Bank of
Arizona, 164 Ariz. 18, 790 P.2d 304 (App. 1990), based on evidence demonstrating that here,
Plaintiff “suspected before it signed the Release that Defendant actually did not have the
expertise or personnel to properly and timely obtain SBA-funded loans.” Plaintiff claims that
the Court must reach a different conclusion when applying this standard to the Second Tort,
arguing that there was “[n]o information on which to base a belief or suspicion that Republic
had (i) shelved TMCC’s [PV] Loan Application, or (ii) falsely communicated with TMCC for
the duplicitous purpose of tricking TMCC into staying with the bank.” Mot. at 3.

The emails attached to Defendant’s Response make it clear, however, that Plaintiff
suspected that Defendant was not doing what it said it was going to do with respect to the PV
Loan and that some shenanigans might be at play. For example, on January 8, 2013, Mr.
Thompson sent an email to Mr. Harris stating, “Michael, am I hanging on to an illusion that
we are really getting approved on this loan? Are the promises of upcoming new sites being
approved reality?”

® Because the Court was having difficulty deciphering the exact nature of Plaintiff’s Fraud and Unilateral Mistake
Defenses, it relied on the allegations in the SAC in its ruling. MSJ Ruling at 3.
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Plaintiff argues, however, that even if it did know that Defendant was not following
through on the PV Loan as promised and expressed concerns about it, it would still prevail
under Parrish as long as it did not know or have reason to know that Defendant had “shelved”
the PV Loan or that it misrepresented the status of the PV Loan prior to execution of the
Consent/Release. The Court declines to parse the notice standard so thinly. In Parrish, the
plaintiff had no reason to suspect that his partner was in dire financial circumstances. Here, in
contrast, Plaintiff knew Defendant was not doing what it said it would do as to all of the SBA
Loans and even asked if the approval on the PV Loan was an “illusion.” And, by the time
Plaintiff signed the Release eight months after the referring to an illusion, it clearly had reason
to suspect that the failure to ever fund the PV Loan was likely not solely based on lack of
expertise or personnel. Further, characterizing Defendant’s conduct as non-disclosure,
misrepresentation or fraudulent concealment does not change the fact that Plaintiff was on
notice that something was suspicious about Defendant’s performance regarding the PV Loan.

For these reasons,

THE COURT FINDS that Plaintiff waived the “Second Tort” argument by failing to
raise it in connection with the Motion for Summary Judgment.

THE COURT FURTHER FINDS that even if the Court were to consider Plaintiff’s
Second Tort argument, it would not change the Court’s summary judgment ruling in Defendant’s
favor.

IT IS THEREFORE ORDERED denying Plaintiff’s Motion for New Trial.

HONORABLE DAWN M. BERGIN
JUDGE OF THE SUPERIOR COURT

Docket Code 019 Form V000A : Page 6

APP133


plonden
Highlight


plonden
Highlight


plonden
Highlight



Michael K Jeanes, Clerk of Court

Go to Previous View D. Sandoval, Deputy

*** Electronically Filed ***

O© o0 39 &N B Bk~ WD =

N NN N NN N e e e e e e e e e
AN LN A WD = O O 0NN NN iAWY = O

5/11/2015 4:44:00 PM
Filing ID 6593245

Go to Table of Contents - Appendix

Quarles & Brady LLP
Firm State Bar No. 00443100
Renaissance One
Two North Central Avenue
Phoenix, AZ 85004-2391
TELEPHONE 602.229.5200

Attorneys for Defendant
W. Scott Jenkins, Jr. (#021841)
Scott.Jenkins@quarles.com

Alissa A. Brice (Bar #027949)
Alissa.Brice@quarles.com

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/McCARTHY COFFEE CO., Case No. CV2014-014647
an Arizona corporation,
ANSWER TO SECOND
Plaintiff, AMENDED COMPLAINT
V.
(Assigned to the
REPUBLICBANKAZ,N .A., Honorable Dawn Bergin)

Defendant.

REPUBLICBANKAZ, N.A. (the “Bank™) hereby responds to
THOMPSON/MCCARTHY COFFEE CO.S (“TMC”) Second Amended Complaint
("Complaint") and affirmatively alleges, as follows:

1. The Bank admits to the allegations contained in Paragraph 1 of the
Complaint. Additionally, the Bank affirmatively alleges that the parties waived the right
to a jury trial in the loan documents.

2. In response to the allegations contained in Paragraph 2 of the
Complaint, the Bank is without sufficient knowledge and information to admit or deny the

allegations set forth therein, and therefore denies the same.
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3. The Bank admits to the allegations contained in Paragraph 3 of the
Complaint.

4. In response to the allegations contained in Paragraphs 4 through 12 of
the Complaint, the Bank is without sufficient knowledge and information to admit or deny
the allegations set forth therein, and therefore denies the same.

5. In response to the allegations contained in Paragraph 13 of the
Complaint, the Bank alleges that the loan application speaks for itself.

6. In response to the allegations contained in Paragraphs 14 and 15 of
the Complaint, the Bank is without sufficient knowledge and information to admit or deny
the allegations set forth therein, and therefore denies the same.

7. In response to the allegations contained in Paragraph 16, the Bank
denies the allegations therein.

8. In response to the allegations contained in Paragraphs 17 and 18 of
the Complaint, the Bank is without sufficient knowledge and information to admit or deny
the allegations set forth therein, and therefore denies the same.

9. In response to the allegations contained in Paragraph 19, the Bank
admits that two loans were closed by August 2012 and the amount of the loans equaled
$1,623,400.00.

10.  In response to the allegations contained in Paragraph 20 of the
Complaint, the Bank is without sufficient knowledge and information to admit or deny the
allegations set forth therein, and therefore denies the same.

11. In response to the allegations contained in Paragraph 21, the Bank
denies the allegations therein.

12.  In response to the allegations contained in Paragraphs 22 through 29
of the Complaint, the Bank is without sufficient knowledge and information to admit or

deny the allegations set forth therein, and therefore denies the same.
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COUNT ONE

(Negligent Misrepresentation)

13.  The Bank incorporates herein its answers set forth above.

14.  In response to the allegations contained in Paragraphs 31 through 35
of the Complaint, the Bank is without sufficient knowledge and information to admit or
deny the allegations set forth therein, and therefore denies the same.

15. In response to the allegations contained in Paragraphs 36 through 44,

the Bank denies the allegations therein.

COUNT TWO

(Fraudulent Inducement)
16.  The Bank incorporates herein its answers set forth above.
17.  In response to the allegations contained in Paragraphs 46 through 52,
the Bank denies the allegations therein.
18.  The Bank denies any and all allegations not specifically admitted

herein.

AFFIRMATIVE DEFENSES

19.  TMC'S claims against the Bank may be barred in whole or in part by
the negligent and/or intentional acts of other parties.

20. The Statute of Frauds requires that any ‘“contract, promise,
undertaking or commitment to extend, renew or modify a loan or other extension of credit
involving both an amount greater than two hundred fifty thousand dollars and not made or
extended primarily for personal, family or household purposes” must be in writing and
signed to be valid. AR.S. §44-101(9). The Bank affirmatively alleges that no evidence
of a written contract, promise, undertaking or commitment from the Bank to TMC exists

regarding certain allegations of TMC.
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21. The Bank alleges that its conduct did not cause or substantially
contribute to TMC's alleged loss.

22.  The Bank affirmatively alleges that TMC's claims are barred by the
statute of limitations, estoppel, unclean hands, waiver and failure to mitigate damages.

23.  TMC fails to set forth the prima facie elements to establish a claim
for negligent misrepresentation and/or fraudulent inducement.

24.  TMC fails to state a claim against the Bank upon which an award of
attorneys' fees may be granted.

25. The Bank has been forced to retain the services of attorneys to defend
this action and is entitled to recover its reasonable attorneys’ fees and costs in connection
herewith pursuant to A.R.S. §§12-341 and 12-341.01.

26. The Bank also alleges that this action is frivolous and, therefore, the
Bank 1is entitled to recover its attorneys’ fees, costs and expenses associated with the
defense of this action pursuant to A.R.S. §12-349, or otherwise provided by law.

27.  The Bank has not completed its investigation or conducted discovery
in this matter, and as such, is uncertain as to any additional affirmative defense that may
be applicable in response to the Complaint. Accordingly, the Bank hereby places TMC
and its counsel on notice that the Bank reserves the right to plead any other affirmative
defenses, including but not limited to those recognized or authorized, under Rules 8 and
12, Ariz. R. Civ. P.

28.  The Bank affirmatively alleges that TMC waived the right to a jury

trial.

QB\34982107.1 4- APP137



plonden
Highlight



Go to Previous View

O© o0 39 &N B Bk~ WD =

[\ T O T NG RN NG I N I NS R NS S e e T e T e e T e e
AN L R WD = O O 0NN N RN WD = O

Go to Table of Contents - Appendix

WHEREFORE, the Bank, having fully answered the Complaint,

respectfully requests that this Court enter judgment in its favor and against TMC, and

award the Bank its attorneys’ fees, costs, and such other relief as may be just and proper.

RESPECTFULLY SUBMITTED this 11th day of May, 2015.

QUARLES & BRADY LLp

Renaissance One

Two North Central Avenue
Phoenix, AZ 85004-2391

By

/s/ Alissa Brice

W. Scott Jenkins, Jr.

Alissa A. Brice

Attorneys for Defendant

ORIGINAL filed electronically via
AZTurboCourt this 11th day of May,
2015.

COPY sent via mail and e-mail this
11th day of May, 2015, to:

Francis J. Slavin, Esq.

Daniel J. Slavin, Esq.

FRANCIS J. SLAVIN, P.C.

2198 East Camelback Road, Suite 285
Phoenix, AZ 85016

E-mail: service@fjslegal.com

Email: b.slavin@fjslegal.com
Attorneys for Plaintiff

/s/ Lisa Cummings
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Quarles & Brady LLP
Firm State Bar No. 00443100
Renaissance One
Two North Central Avenue
Phoenix, AZ 85004-2391
Telephone 602.229.5200

Attorneys for RepublicBankAZ, N.A.

W. Scott Jenkins, Jr. (#021841)
Scott.Jenkins@quarles.com
Andrea H. Landeen (#024705)
Andrea.Landeen(@quarles.com
Alissa Brice Castafieda (#027949)
Alissa.Castaneda(@quarles.com

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/McCARTHY COFFEE CO., | Case No. CV2014-014647
an Arizona corporation,
REPUBLICBANKAZ N.A.'s
Plaintiff, MOTION FOR SUMMARY
JUDGMENT
VS.
REPUBLICBANKAZ, N.A., (Assigned to Hon. Dawn Bergin)
Defendant.

Pursuant to Rule 56, Arizona Rules of Civil Procedure, RepublicBankAZ, N.A.
("Republic") hereby moves for summary judgment as to all counts set forth in
Thompson/McCarthy Coffee Co.'s ("TMCC") Second Amended Complaint (the
"Complaint") dated April 7, 2015. Because there are no genuine issues of material fact in
dispute, Republic is entitled to summary judgement as a matter of law as to TMCC's
counts for Negligent Misrepresentation and Fraudulent Inducement.

This Motion is supported by the following Memorandum of Points and
Authorities, the Separate Statement of Facts (“SOF”) filed contemporaneously herewith,

and the pleadings and exhibits filed in this action, all of which are incorporated herein by

reference.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. PREFATORY STATEMENT.

This lawsuit arises out of a commercial lending relationship during which Republic

made certain commercial real estate loans to TMCC. The loans were part of the United
States Small Business Administration (the "SBA") program and were to be used by
TMCC to build and open up to ten new Dutch Bros. coffee stores in the Phoenix
metropolitan area.

Because the loans were part of the SBA program and involved many different
entities and separate collateral, the loans were complex commercial real estate
transactions. As a result, the closing of the first two loans took longer than TMCC
expected. Consequently, on or about December 20, 2012, TMCC ended its business
banking relationship with Republic, and by January 2013, TMCC had already selected

Mutual of Omaha Bank ("Mutual of Omaha") to replace Republic as its substitute lender.

As part of the substitution, TMCC requested that Republic sell its two existing loans with
TMCC to Mutual of Omaha so that TMCC could consolidate its banking relationship with
Mutual of Omaha. Republic accommodated TMCC's request without having any
obligation to do so.

On September 19, 2013, Republic and Mutual of Omaha entered into and executed

a Loan Purchase and Sale Agreement (With Consent of Obligors and Pledgors) (hereafter

the "Loan Purchase Agreement") for the sale and assignment of the loans by Republic to
Mutual of Omaha. As part of the Loan Purchase Agreement and as a condition of the loan
sale, TMCC'! waived any and all claims, liabilities, demands, damages and causes of
action of any kind against Republic. As such, TMCC was barred from bringing any

claims against Republic, but nevertheless proceeded with the filing of its Complaint

! The waiver of claims included TMCC and extended to all other obligors and pledgors (as defined) under the

Loan Purchase Agreement.

-2- APP140
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against Republic, seeking damages for lost profits. Moreover, even if TMCC did not
waive its claims against Republic, TMCC's claims for lost profits is barred under Arizona
law. For the reasons discussed more fully in the following Legal Argument, TMCC's
claims must be dismissed and it is not entitled to recover any damages.

II. FACTUAL BACKGROUND.
In 2010, TMCC met with Republic for the purpose of obtaining certain commercial

real estate loans to be guaranteed by the SBA in order to finance TMCC's construction
and expansion of Dutch Bros. coffee stores in the Phoenix metropolitan area. [SOF q 1]
Republic was willing to make SBA guaranteed loans to TMCC up to the SBA maximum
amount of $5.0 million. [SOF q 2] Indeed, Republic made the following two loans to
TMCC: 1) the first loan was a construction and permanent loan in the principal sum of
$1,026,300.00 (the "2011 Loan") for the construction of two Dutch Bros. coffee shops -
one on South Rural Road in Tempe, Arizona, and another on South Greenfield Road, in
Mesa, Arizona; and 2) the second loan was a construction and permanent loan in the
principal sum of $597,100.00 (the "2012 Loan") for the construction of a Dutch Bros.
coffee shop on East Glendale Avenue in Phoenix, Arizona (the 2011 Loan and 2012 Loan
shall collectively be referred to as the "Loans"). [SOF 99 3-4]

It is undisputed that TMCC was frustrated with the loan approval process, namely
over the amount of time it took to obtain SBA approval and close on the Loans.?
Nevertheless, on or around mid-June 2012, Republic submitted, and the SBA received, an

application for the next SBA loan to construct a Dutch Bros. coffee shop in Paradise

Valley, Arizona (the "PV_Loan Application"). [SOF 9 5] In response to Republic's

submission of the PV Loan Application, the SBA requested some additional information

2 Republic does not admit or concede that TMCC's frustration or dissatisfaction was the result of Republic's

actions, but only asserts that it is undisputed that TMCC was displeased with the time it took for the SBA to approve
the Loans and to subsequently close on them.
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as late as December 2012, which was conveyed to TMCC by Republic, but TMCC
ultimately never obtained a loan with Republic for the Paradise Valley location. [SOF
9 6]

At the request of Jim Thompson ("Thompson"), on December 20, 2012, Republic's
management met with Thompson personally, wherein the parties agreed they no longer
had a working relationship and that Thompson was going to use another lender going
forward due to Thompson's frustration over how long it took to receive SBA authorization
and to close the Loans. [SOF ¢ 10] Republic subsequently offered Thompson a personal
line of credit to assist with cash flow and provide access to working capital, but
Thompson declined. [SOF § 11] Indeed, TMCC had already selected Mutual of Omaha
as its substitute lender in place of Republic. [SOF qq 7-9]

TMCC asked Republic to sell the Loans to Mutual of Omaha so that it could it
could consolidate its lending relation with Mutual of Omaha. [SOF 9 12-13] Republic
agreed to accommodate TMCC's request to sell the Loans, for which TMCC included a
full release of claims as to Republic and all the other parties to the Loans as a condition of
the loan sale. [SOF q 14]. Thus, on or about September 19, 2013, Republic and Mutual
of Omaha entered into and executed the Loan Purchase Agreement for the sale and
assignment of the Loans by Republic to Mutual of Omaha, for which TMCC executed the
Consent of Obligors and Pledgors (the "Consent"). [SOF q 15]

III. LEGAL ARGUMENT.

A. TMCC Voluntarily And Intentionally Waived Any And All
Claims Against Republic.

In executing the Consent as an Obligor (defined therein), TMCC executed an
express waiver of any and all claims against Republic. Specifically, the Consent provides

as follows:

-4- APP142
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e) As a material inducement to Lender to agree to sell the
Loans to Assignee, each Obligor and Pledgor, on behalf of
itself and its past and present officers, directors, shareholders,
agents, employees, attorneys, affiliates, subsidiaries and
parents, and their respective heirs, successors and assigns
(individually and collectively, the "Obligor/Pledgor Parties"),
hereby fully and forever release and discharge Lender and all
of Lender's past, present and future officers, directors,
shareholders, agents, employees, attorneys, affiliates,
predecessors in 1Interest, successors in 1nterest the parent
corporations of Lender or its predecessors in 1nterest and all
of their respective heirs, personal representatives, successors
and assigns (individually and collectively, the "Lender
Parties") from any and all claims, liabilities, demands,
damages, liens, causes of action, and rights of recoupment,
offset and/or reimbursement of any kind or nature whatsoever,
whether known or unknown, liquidated or unliquidated,
asserted or unasserted, matured or unmatured, and whether
based on any contractual, tort, equitable, common law,
restitution, statutory or other ground or theory of any nature
whatsoever, including, without limitation, any and all claims
which in any way directly or indirectly rise out of, relate to,
result from or are connected to: (i) the Loans, (ii) any and all
acts, omissions or events relating to the Loans, (iii) the sale of
Lender's right, title and interest in the Loans to Assignee, and
(iv) the Collateral. In this connection, the Obligor/Pledgor
Parties represent and warrant that they realize and
acknowledge that factual matters now unknown to them may
have given or may hereafter give rise to causes of action,
claims, demands, debts, controversies, damages, costs, losses
and expenses that are presently unknown, undisclosed,
unanticipated and unsuspected, and further agree, represent
and warrant that this release has been negotiated and agreed
upon in light of that realization and that the Obligor/Pledgor
Parties nonetheless intend to release the Lender Parties from
any such unknown claims that would be among the matters
described if known on the date hereof. The Obligor/Pledgor
Parties hereby acknowledge that they are signing this Consent
with full knowledge of any and all rights they may have and
that they are not relying upon any representations made by

Lender or any other party other than those set forth in the
Agreement, and the Obligor/Pledgor Parties hereby assume
the risk of any mistake of facts now known or unknown to
them. The Obligor/Pledgor Parties further acknowledge that
they have conducted whatever investigation they deemed
necessary to ascertain all facts and matters related to the
Agreement and thus Consent. The Obligor/Pledgor Parties
represent that they have had the opportunity to consult with
le%al counsel concerning the legal consequences of this
release.
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[SOF 9 16] (emphasis added).

In Arizona,

Generally, “[w]aiver 1is either the express, voluntary,
intentional relinquishment of a known right or such conduct as
warrants an inference of such an intentional relinquishment.”

Russo v. Barger, 239 Ariz. 100, 103 q 12, 366 P.3d 577, 580
(App. 2016) (citing Am. Cont'l Life Ins. Co. v. Ranier Constr.
Co. Inc., 125 Ariz. 53, 55, 607 P.2d 372, 374 (1980)).

Compass Bank v. Bennett, 240 Ariz. 58, 375 P.3d 950, 3-953 (Ct. App. 2016), review
denied (Sept. 20, 2016).

The [party's] “waiver” ... is his own voluntary action; and in

order to be legally effective, it is not necessary that the [other

party] shall have given any consideration for it or shall have
changed his position in reliance upon it.

[T]t appears that “waiver” consists of the voluntary action of
the obligor alone.

3A, Arthur L. Corbin, Corbin On Contracts § 752 (1960).

The Arizona Supreme Court has held that courts must "generally attempt to enforce
a contract according to the parties' intent." Taylor v. State Farm Mut. Auto. Ins. Co., 175
Ariz. 148, 152, 854 P.2d 1134, 1138 (1993). A contract must be construed "in its entirety
and in such a way that every part is given effect." Cardon v. Cotton Lane Holdings, Inc.,
173 Ariz. 203, 207, 841 P.2d 198, 202 (1992). Words are “ambiguous only when [they]
can reasonably be construed to have more than one meaning.” Id. However, a contract is
not ambiguous if the parties' intent is clear from the contract's language and “in view of all
the circumstances.” Smith v. Melson, 135 Ariz. 119, 121, 659 P.2d 1264, 1266 (1983).
Additionally, Arizona courts interpret words “in the context in which they are used, and
[considering] the purposes sought . . . by the agreement.” Employmt. Sec. Comm'n v.
Amalg. Meat Cutters & Butcher Workmen of N. Am., 22 Ariz. App. 54, 58, 523 P.2d 105,
109 (1974); see also United Cal. Bank v. Prudential Ins. Co., 140 Ariz. 238, 259, 681

-6- APP144
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P.2d 390, 411 (App. 1983) (to ascertain intent, we look at words in the context of the
entire contract).

In the instant case, and consistent with the aforementioned canons of contract
interpretation and construction set forth by the Arizona Supreme Court in Taylor, Cardon,
Smith, and United Cal. Bank, supra, the Consent must be read "in its entirety and in such a
way that every part is given effect." Cardon, 173 Ariz. at 207, 841 P.2d at 202.
Paragraph (e) of the Consent constitutes a waiver as the language evidences the "express,
voluntary, intentional relinquishment of a known right" by TMCC to "fully and forever
release and discharge" Republic. [SOF 4 16]

Consequently, TMCC waived "any and all claims, liabilities, demands, damages,
liens, [and] causes of action," against Republic in return for Republic agreeing to TMCC's
request that it sell and assign the Loans to Mutual of Omaha. Republic did not have an
obligation to accommodate TMCC's request and certainly would not have done so if it
were still subject to potential claims of TMCC (regardless of the merit of such claims).
Moreover, the "crux of the waiver doctrine rests upon conduct demonstrating an intent to
relinquish a known right," and TMCC's intent was unequivocally demonstrated when it

voluntarily chose to:

agree, represent and warrant that this release has been
negotiated and agreed upon in light of that realization and that
the Obligor/Pledgor Parties nonetheless intend to release the
Lender Parties from any such unknown claims that would be
among the matters described if known on the date hereof.

31 C.J.S. Estoppel and Waiver § 109; (emphasis added).

Here, there is no ambiguity, in which case the Court must consider and "give effect
to the intention of the parties at the time the contract was made if at all possible.” Taylor,
175 Ariz. at 153, 854 P.2d at 1139 (1993) (citation omitted).

There is no dispute as to the following facts:
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1. TMCC executed the Consent in favor of Republic. [SOF q 15]

2. In executing the Consent, TMCC expressly agreed to:

fully and forever release and discharge [Republic]. . . from any
and all claims, liabilities, demands, damages, liens, causes of
action . . . including, without limitation, any and all claims
which in any way directly or indirectly rise out of, relate to,
result from or are connected to: (i) the Loans, (ii) any and all
acts, omissions or events relating to the Loans. . . .

[SOF q 16]
3. In executing the Consent, TMCC expressly agreed that:

this release has been negotiated and agreed upon in light of
that realization and that the Obligor/Pledgor Parties
nonetheless intend to release the Lender Parties from any
such unknown claims that would be among the matters
described if known on the date hereof.

[SOF q 16]

In light of the foregoing facts and the unambiguous language of the Consent,
TMCC voluntarily and intentionally waived its right to bring any and all claims against
Republic, including those claims for Negligent Misrepresentation and Fraudulent
Inducement. As such, the claims asserted in TMCC's Complaint are unenforceable and

summary judgment must be granted in favor of Republic.

B. Arizona Law Precludes TMCC From Recovering lLost Profits
Damages.

In its Complaint, TMCC seeks consequential damages for its alleged lost profits.
Even if any of TMCC's claims survive the waiver found in the Consent, lost profits are not
recoverable under Arizona law. Rather, recovery is limited to nominal damages.

Lost profits are a type of consequential damages. See Flagstaff Affordable
Housing Ltd. Partnership v. Design Alliance, Inc., 223 Ariz. 320, 323, 223 P.3d 664, 667
(2010). TMCC claims that because of Republic, it was "delayed in opening new coffee

stores and suffered lost profits," and that "the resulting lost profits incurred by [TMCC]
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were proximately caused by [its] reliance on [Republic's] misrepresentations." [See
Second Amended Complaint, 9 43, 52.]

However, to date, TMCC has failed to produce any evidence of: 1) lost profits; or
2) misrepresentations by Republic that caused delays in opening new coffee stores.
Indeed, TMCC's own damages expert, Leroy M. Gaintner ("Gaintner") was unable to
determine TMCC's alleged damages. [SOF q 18] Instead, Gaintner's expert report dated

March 5, 2016 (the "Gaintner Report"), presented three different hypothetical situations

rendering three different damage calculations ranging from $1,583,000 to $5,672,000.
[SOF ¢ 18] In other words, TMCC's own expert could only speculate as to TMCC's

alleged damages, yet Arizona law demands that:

[p]roof of the fact of damages must be of a higher order than
proof of the amount of damages. (Citation omitted). Damages
that are speculative, remote or uncertain may not form the
basis of a judgment. The speculations, guesses or estimates of
witnesses form no better basis of recovery than the
speculations of the jury themselves.

Coury Bros. Ranches v. Ellsworth, 103 Ariz. 515, 521, 446 P.2d 458, 464 (1968).

Notably, recovery of lost profits is only allowed if “evidence is available to furnish
a reasonably certain factual basis for computation of probable losses.” Earle M. Jorgensen
Co. v. Tesmer Mfg. Co., 10 Ariz. App. 445, 450, 459 P.2d 533, 538 (1969) (citation
omitted) (emphasis added). “[R]easonable certainty may be provided when the plaintiff
devises some reasonable method of computing his net loss.” Rancho Pescado, Inc. v. Nw.
Mut. Life Ins. Co., 140 Ariz. 174, 184, 680 P.2d 1235, 1245 (App.1984). Thus, claims
for lost profits are rejected when they are not supported by sufficient evidence. See
Rancho Pescado, 140 Ariz. at 186, 680 P.2d at 1247.

In this case, the Gaintner Report fails to establish "a reasonably certain factual

basis for computation of probable losses," provides no evidence in support of its
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assumptions on which the calculations are based, and instead, presents three wildly
different computations arising from speculation and conjecture. Earle M. Jorgensen Co.
10 Ariz. App. at 450, 459 P.2d at 538. In fact, neither TMCC nor the Gaintner Report
have set forth any "evidence . . . to furnish a reasonably certain factual basis" for TMCC's
alleged damages. Thus, TMCC has failed to meet its burden and its claims for damages
based upon lost profits are without merit under Arizona case law.

Furthermore, even if TMCC had met its burden of proof to provide a sum certain
damage amount grounded in facts and supported by evidence, the measure of damages for
lost profits is limited to "the difference between the contracted for interest rate and the
interest rate at the time of breach." Citibank v. McAlister, 171 Ariz. 207, 212, 829 P.2d
1253, 1258 (App. 1992); see also United Cal. Bank, 140 Ariz. at 295, 681 P.2d at 447;
Inv. Serv. Co. v. Smither, 556 P.2d 955, 959 (Or. 1976) ("Ordinarily, the damages for
breach of a contract to loan money cannot be more than nominal since they money may be
procured elsewhere at the same or slightly increased interest rate and without loss to the
borrower.").

More specifically, TMCC is not permitted to recover consequential damages where
alternative financing is available or where the loan could be obtained from another source.
Citibank, 171 Ariz. at 212, 829 P.2d; United Cal. Bank, 140 Ariz. at 297, 681 P.2d at 449.
In Citibank, the plaintiff received a half-million dollar line of credit in order to finance his
development and manufacture of several new products. 171 Ariz. at 210, 829 P.2d at
1256. When the credit line became due, Citibank promised that it would renew the credit
line at a competitive rate, but eventually did not follow through on its promise. Id. The
plaintiff "applied for comparable credit lines at several other banks and was extended
credit by at least [one]." Id. The plaintiff filed suit against Citibank, alleging, among

other things, negligent misrepresentation, and alleged damages totaling $500 million as a
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result of Citibank's failure to renew the line of credit. Id. The trial court granted
Citibank's motion for summary judgment on the plaintiff's claims of consequential
damages, fraud, and breach of fiduciary duty. Id.

On appeal, the Arizona Court of Appeals found that there was "no dispute in the
evidence that [the plaintiff] could procure the loan money elsewhere." Id. at 212, 829
P.2d at 1258. Additionally, the Court of Appeals found that the plaintiff did indeed apply
"for comparable credit lines at several other banks" and "was extended credit by at least
[one]." Id. Accordingly, "the trial court correctly ruled as a matter of law consequential
damages should not be recovered" and upheld the trial court's grant of summary judgment.
Id.

In this case, TMCC's claims arise from alleged delays by Republic in making SBA
loans sought by TMCC. There is no dispute that TMCC could have obtained the
financing for its business plan through another lender. Indeed, on December 20, 2012, per
his request, Thompson met with several Republic employees, including Michael Harris,
Emily Chedister, and Stuart Olson. [SOF q 10] At this meeting, Thompson informed
Republic that he had decided to obtain the SBA loans through another lender. [SOF q 10]
Indeed, there is no doubt that TMCC was shopping for other lenders at least as early as
August 2012 when it applied for a loan with Mutual of Omaha. [SOF q 7] Likewise, on
September 20, 2012, TMCC completed and delivered to Mutual of Omaha a SBA
Application for Business Loan for the sum of $1,350,000. [SOF 9 8] As such, by
December 19, 2012, just one day prior to the parties' meeting where Thompson informed
Republic he would be moving forward with a different lender, TMCC was already well
under way in its efforts of obtaining internal approval for loans with Mutual of Omaha.
[SOF ¢ 9] Ultimately, the loan purchase and assignment between Mutual of Omaha and
Republic was not complete until September 23, 2013. [SOF 9 15, 17]

-1- APP149

QB\157730.00002\42440544.2




Go to Previous View Go to Table of Contents - Appendix

Phoenix

Quarles & Brady LLP

O© 0 3 N W B~ W N =

|\ TR NG T NG T NG T NG T N N N S S S e e e e . S
AN O A WD = O O 0NN SN R WD = O

Accordingly, in the instant case, it is undisputed that TMCC could, and did, obtain
SBA loans through another lender in the market. Therefore, any lost profits alleged by
TMCC are not recoverable as a matter of law, and summary judgment must be entered in
favor of Republic. Citibank, 171 Ariz. at 212, 829 P.2d at 1258.
IV.  CONCLUSION.

Republic does not dispute that TMCC was frustrated over the amount of time

expended to obtain SBA authorization for the closing and funding of the Loans. Likewise,
it is undisputed that it was TMCC who caused the parties to part ways when it pursued
alternative financing with Mutual of Omaha even before ending its relationship with
Republic, and it was TMCC who requested the sale and assignment of the Loans from
Republic to Mutual of Omaha. Nonetheless, Republic accommodated TMCC's request
and on September 19, 2013, Republic and Mutual of Omaha entered into and executed the
Loan Purchase Agreement for the sale and assignment of the Loans by Republic to Mutual
of Omaha, for which TMCC executed the Consent. In other words, Republic satisfied all
obligations to TMCC when it sold the Loans it had no obligation to sell, in return for
which TMCC voluntarily entered into and delivered the Consent to Republic. If Republic
had known that TMCC would request the sale of the Loans only to turn around and violate
the terms and conditions of the Consent by bringing claims against Republic, it would not
have agreed to such sale.

Again, the language of the Consent manifests the unequivocal intent of the parties,
which was for TMCC to waive any and all claims, liabilities, demands, damages and
causes of action of any kind against Republic upon Republic's sale and assignment of the
Loans. Once the sale of the Loans and execution of the Consent was complete on
September 19, 2013, the parties had no further obligations to each other, and

consequently, TMCC's claims against Republic are without merit and must be dismissed.
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In light of the foregoing, summary judgment must be entered in favor of Republic
and against TMCC. Republic also respectfully requests an award of its reasonable
attorneys' fees and costs incurred herein.

Dated this 2nd day of December, 2016.
QUARLES & BRADY LLP

By /s/ Andrea H. Landeen
W. Scott Jenkins, Jr.
Andrea H. Landeen
Alissa Brice Castafieda

Attorneys for Defendant

ORIGINAL e-filed and COPY emailed
this 2nd day of December, 2016 to:

Francis J. Slavin, Esq.

Heather N. Dukes, Esq.

Daniel Slavin, Esq.

FRANCIS J. SLAVIN, P.C.

2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016

Email: b.slavin@fijslegal.com

Email: h.dukes@fjslegal.com

Email: d.slavin@ftjslegal.com

Attorneys for Thompson/McCarthy Coffee Co.

/s/ Cecily N. Benson
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Quarles & Brady LLP
Firm State Bar No. 00443100
Renaissance One
Two North Central Avenue
Phoenix, AZ 85004-2391
Telephone 602.229.5200

Attorneys for RepublicBankAZ, N.A.

W. Scott Jenkins, Jr. (#021841)
Scott.Jenkins@quarles.com
Andrea H. Landeen (#024705)
Andrea.Landeen(@quarles.com
Alissa Brice Castafieda (#027949)
Alissa.Castaneda(@quarles.com

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/McCARTHY COFFEE CO., | NO. CV2014-014647

an Arizona corporation,
REPUBLICBANKAZ , N.A.'S
Plaintiff, SEPARATE STATEMENT OF FACTS
IN SUPPORT OF MOTION FOR
VS. SUMMARY JUDGMENT

REPUBLICBANKAZ, N.A.,
(Assigned to Hon. Dawn Bergin)

Defendant.

Pursuant to Rule 56(c)(2), Arizona Rules of Civil Procedure, RepublicBankAZ,
N.A. ("Republic"), respectfully submits the following separate Statement of Facts in
support of its Motion for Summary Judgment:

1. In 2010, Thompson/McCarthy Coffee Co. ("TMCC") met with Republic for
the purpose of obtaining certain commercial real estate loans, to be guaranteed by the U.S.
Small Business Administration ("SBA"), in order to finance TMCC's construction and
expansion of Dutch Bros. coffee stores in the Phoenix metropolitan area. [See Plaintiff's

Initial Rule 26.1 Disclosure Statement ("Plaintiff's Disclosure Statement") at pg. 1, lines

25-28, attached hereto as Exhibit A.]

APP152
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2. Republic was willing to make SBA guaranteed loans to TMCC up to the
SBA maximum amount of $5.0 million. [See email correspondence between Jim
Thompson and Michael Harris dated November 10, 2011, attached hereto as Exhibit B.]

3. On or about October 24, 2011, Thompson/McCarthy DB LLC ("TMDB,"
now TMCC'), James L. Thompson ("Thompson") and Janice L. McCarthy ("McCarthy")
entered into a Construction Loan Agreement with Republic, among other things, for a
construction and permanent loan in the maximum principal amount of $1,026,300.00 (the
“2011 Loan”). The purpose of the 2011 Loan was to construct Dutch Bros. coffee shops
on real property located at 6461 South Rural Road, Tempe, Arizona 85283, and 1122
South Greenfield Road, Mesa, Arizona 85208. [See 2011 Construction Loan Agreement
and SBA Note attached hereto as Exhibit C.]

4. On or about May 9, 2012, TMDB dba Glendale Ave./12 Street DB LLC
entered into a Construction Loan Agreement with Republic for a loan in the maximum
principal amount of $597,100.00 (the “2012 Loan”). The purpose of the 2012 Loan was
to construct a Dutch Bros. coffee shop on real property located at 1201 East Glendale
Avenue, Phoenix, Arizona 85020. [See 2012 Construction Loan Agreement and SBA
Note attached hereto as Exhibit D.] (The 2011 Loan and the 2012 Loan are collectively,
the "Loans.")

5. In or around imid-June 2012, Republic submitted, and the SBA received, an
application for an SBA loan to construct a Dutch Bros. coffee shop in Paradise Valley,
Arizona (the "PV _Loan Application"). [See PV Application attached hereto as Exhibit
E.]

6. The SBA was requesting information as late as December 2012, which was

conveyed by Republic to TMCC, but TMCC ultimately never obtained a loan with

! Upon information and belief, Thompson/McCarthy Coffee Co. is the successor-in-interest of
Thompson/McCarthy DB LLC.
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4F
Koot
Durel Bros, Colive
Dwive Thay
Dutch Bros Coffee

PO Box 7433
Chandler, AZ 85246

January 15, 2013

Corey Schimmel
Mutual of Omaha Bank
555 W Chandler Blvd
Chandler, AZ 85225

Re: Thompson McCarthy Coffee Co.

Thompson McCarthy DB LLC.

All entities associated with Thompson McCarthy Coffee Co.

Dear Mr. Schimmel:

| am very excited to be going forward with Mutual of Omaha Bank.

tam giving you and Mutual of Omaha Bank permission to work on my behalf to obtain or buy all loans
associated with Thompson/McCarthy DB LLC and Thompson McCarthy Coffee Co from RepublicBank. |
also give you approval to obtain any information on the pending SBA loan for the now completely

finished Paradise Valley location and get that approved and funded on our behalf,

We have chosen Mutual of Omaha Bank to transfer all of our SBA loans to, and alsc to go forward in the
future with our growth forecast.

If you have ANY questions please call me at 541-941-1152.
Sincerely,
9r-‘ F DPempim

James L. Thompson
Thompson/McCarthy Coffee Co.
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FIRST AMENDMENT TO
'LOAN PURCHASE AND SALE AGREEMENT

This First Amendment to Loan Purchase and Sale Agreement (this “Amendment”) is made by
and between RepublicBankAz, N.A., a national banking association (“Lender”), and Mutual of Omaha
Bank, a federally chartered thrift (“Assignee”), for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged.

1. ecitals

1.1 Lender and Assignee have entered into a Loan Purchase and Sale Agreement dated :
September 19, 2013 (the “Agreement”) with respect to the purchase and sale of the Loans described
therein,

1.2 The parties wish to extend the Closing Deadline (defined in paragraph 2.4 of the
Agreement) and to update and clarify certain other provisions of the Agreement.

2. Operative Agreements

2.1  The Closing jpe is hereby extended from 5:00 p.m. MST on September 15, 2013 to
5:00 p.m, MST on September?%{

2.2 According to Lender’s records, as of the date of this Amendment: (a)the current
outstanding principal balance of the 2011 Note is $985,950.94, and accrued but unpaid interest thereon is
$_ _ : and (b)the current outstanding principal balance of the 2012 Note is $580,826.18, and

. accrued but unpaid interest thereon is $ . Therefore, the Purchase Price (defined in paragraph
2.1 of the Agreement) for the 2011 Note will be $ and the Purchase Price for the 2012 Note

shall be § (a total of § ).

23 All other provisions of the Agreément shall remain unchanged except as provided herein.

DATED this ______day of September, 2013,

Address for Notice:

909 East Missouri Avenue RepublicBankAz, N.A., a national banking association
Phoenix, AZ 85014

By:
Emily Chedister, Loan Operations Manager, V.P.

555 West Chandler Boulevard Mutual of Qinaha Bank, a fcderallyjaﬁered thrift

Chandler, AZ 85225 ' C‘M
By: g&

Corey Schimng®], Vice President

3372030.)
09/20/13

RBAZ07951
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FIRST AMENDMENT TO
LOAN PURCHASE AND SALE AGREEMENT

This First Amendment to Loan Purchnse and Sale Agrecment (this “Amendment™) is made by
and between RepullicBankAz, N.A., o national banking association (“Lender™), and Mutual of Omabs
Bauk, 8 federally chartered thrift (“Assignee™), for good and valuable consideration, Ihe receipt and
sufficiency of which ase hereby ackmowledged,

1, Recitals

11 Lender and Assignee have enteved into a Loan Purchase and Sale Agreement dated
September 19, 2013 (the “Agreement™ with lcspcct 1o the pwchase and sale of the Lomns described
therein.

12 The paties wish to extend the Closing Deadline (defiued in mzmnh.z.i of the
Agreement) aud to update and clarity certain otlier provisions of the Agreement.

2, Operafive Agreements

2.1  The Closing Deadline is hereby extended from $:00 p.n. MST on September 19, 2013 to
5:00 p.tn, MST on Seplember 23, 2013,

22 According to Lender's rccords ns of September 23, 2013 (a) the curent outstanding
principal balance of the 2011 Note will be $985,950.94, and accrued but wipaid interest thereon will be
$931.93; and (b) the current outstanding principal balance of the 2012 Note will be $580,826.18, and
accrued but unpaid interest thercon will be $1,662.91. Therefore, the Purchase Price (defined in

of the Agreement) for the 2011 Note will b $247,419.70 and the Purchase Price for the
2012 Note shalf be $146,869.46 (a total of $394,289.16).

23 All other provisions of the Agreement sball remain unchanged except as provided herein,
DATED this 20® day of September, 2013, »

Address for Notice:

909 East Missouri Aveune - RepublicBankAz, N.A., # national banking nsseclation

Phioenix, AZ 85014
By: Covvin- st u1?

Emity Chedistef, Lonn Operatiorfs Manager, V.P,

555 West Chandler Boulevard Mutual of Omaha Bruk, a federally chartered thuift
Chwndler, AZ 85225

By:

Corey Scliimunel, Vice President

1372030.2
09720113

RBAZ07952
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LOAN PURCHASE AND SALE AGREEMENT
(With Consent of Obligors and Pledgors)

This Loan Purchase and Sale Agreement (this “Agreement™) is made this 19® day of Sepicmbe;
2013, by and between RepublicBankAz, N.A., a national banking association (“Lender”), sndMatual of
Omaha Bank, a federally chartered thrift (“Assignee”™), for good and valuable consideration, the receipt-
and sufficiency of which are hereby acknowledged

1. ecitals

11 Lender provided a $1,026,300 construction loan (Loan #8260005400) (the “2011 Loan”),
to Thompson/McCarthy DB LLC (“IMDRB"), James L. Thompsen (“JLT") and Janice L. McCarthy
(“ZLM") for the construction of Dutch Bros. retail stores at 6461 South Rural Road, Tempe, Arizona, and
1136 South Greenfield Road, Mesa, Arizona. The 2011 Loan;

(a) is evidenced by a Note dated October 24, 2011, made by TMDB, JLT and JLM
(collectively, “Qriginal Borrowers™) and payabie to the order of Lender (the “2011 Note™;

()  was advanced pursuant to a Construction Loan Agreement dated October 24,
2011, between Original Borrowers and Lender; '

© is secured by (i) a Construction Deed of Trust recorded November 4, 2011, at
Documient No. 2011-0918231, records of Maricopa Couaty, Arizona (the “Tempe Deed of
Trust”), (i)a Construction Deed of Trust recorded July17, 2012, ai Document
No. 2012-0626574, records of Maricopa County, Arizona (the “Mesa Deed of Trust™; (jii) the
2011 Security Agreements listed on the attached Exhibit “A™ and (iv) the UCC Financing
Statements listed on the attached Exhibit “A”; and

() is guaranteed by (i) Unconditional Guarantees, each dated October 24, 2011,
from the James L. Thompson Living Trust dated Jue 16, 1997 (the “ILT Trust”) sud the
Janice L. McCarthy Trast dated September 28, 2005 (the “JLM Tiust™) in favor of Lender; and
(ii) a Guaranty of Completion and Performanse dated October 24, 2011, from the JLT Trust and
the JLM Trust (collectively, the “Trysts™ in favor of Lender.

According to Lender's records, as of the date of this Agreement, the current outstanding principal balance
of the 2011 Note is $985,950.94, and accrued but unpaid interest is $310.64.

1.2 Lender also provided a $597,100 tenant improvement loan (Loan #8260007200) (the
“2012 Loan™), to Thompson/McCarthy DB LLC DBA. Glendale Ave./12 Street DB LLC [which was
intended to refer to TMDB and Glendale Ave./12® Street DB LLC, an Oregon limited liability company
(“Glendale/12™"), as separate entities, with no “DBA™ designation] for a Ditich Bros. retail store at 1201
East Glendale Avenue, Phoenix, Arizona. The 2012 Loan:

(&)  is evidenced l'? a Note dated May 9, 2012, made by Thompson/McCarthy DB
LLC DBA Glendale Ave/12* Strect DB LLC [which was intended to refer to TMDB and
Glendale/12%, as separate entitics, with no “DBA” designation] and payable to the order of
Lender (the “2012 Note™),

3340586.6
09143

RBAZ07953
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()  was advanced pursuant to a Constraction Loan Agreement dated May 9, 2012,
between ’[hompsonMchﬂly DB LLC DBA Glendale Ave./12® Stieet DB LLC fwhich was
intended to refer to TMDB and Glendale/12® as separate entities, with no “DBA” designation]
end Lender (the “2012 Loan Agreement™);

(©)  is secured by (i) a Construction Leasehold Deed of Trust with Assignment of
Rents, Sccurity Agreement and Fixture Filing recorded June6, 2012, at Document
No. 2012-0489027, records of Maricopa County, Arizona (the “Glendale Deed of Tiust”), (i) the
2012 Secutity Agreements listod on the attached Exhibit “A™ and (iif) the UCC Financing
Statements listed on the attached Exhibit <A™ and

(d)  is guaranteed by (i) Unconditional Guarantees, cach dated May 9, 2012, from
JLT, JLM, the Trusts and Thompson/McCartiry Coffee Co., an Oregon corporation (“TMCC™), in
favar of Lender; aud (ii) 8 Guaranty of Completion and Performance dated May 9, 2012, from
JLT, JLM, the Trusts and TMCC in favor of Lender.

According to Lender’s records, as of the date of this Agreement, the cturrent outstanding principal balance
of the 2012 Note is $580,826.18, and accrued but unpaid interest is $1,312.83.

1.3 Assignee wishes to purchase, and Lender wishes to sell, Lender’s interest in the 2011
Loans and the 2012 Loan (collectively, the “Loans™), all loan documents described in paragraphs 1.1 and
L2 above (collectively, the “Loan Documents™ and all other rights of Lender, if any, that are related to
the Loans, as more particularly described in the Assignment Docaments (defined below), upon the terms
and conditions set forth herein.

2. Sale and Assignment

21 Sale and Assignment: Purchase Price. Lender hereby agrees to sell and assign the Loans
to Assignee, WITHOUT RECOURSE, REPRESENTATION OR WARRANTY OF ANY KIND,
EXPRESS OR IMPLIED, EXCEPT AS EXPRESSLY SET FORTH IN SECTION 2.6 BELOW, and
Assignee hereby agrees to purchase and accept an assignment of the Loans and assume Lender's
obligations thereunder, for a purchase pricc equal to the aggregate owsstanding amount of principal and
accrued interest evidenced by the 2011 Note and the 2012 Note (collectively, the *“Notes™), less any such
amounts that are legally or equitably owned by participants, co-lenders or investors in the Notes, as of the

date of the Closing (the “Pyrchase Price™).

22  Escrow. The parties agree to conduct the purchase and sale of the Loans and the transfer
of the documents and fumds described in paragmph 2.4 below through an escrow to be established with
Thomas Title & Escrow, LLC (“Escrow Agent”), 16435 North Scottsdale Road, Suite 405, Scottsdale,
Arizana 85254, This Agreement shall constitate escrow mstructions to Escrow Agent and 2 copy shall be
deposited with Escrow Agent for this purpose. By accepting this escrow, Esctow Agent agrees to the
tenms pf this Agreement as they relate to the duties of Escrow Agenl. If Escrow Agent requires the
execution of its standard form printed escrow instructions, the parties agres to execute those instructions,
as appropriately modified to reflect the transaction described in (his Agreement, however, those
instructions shall be construed as applying only to Escrow Agent’s ¢ngagement, and if conflicts exist
between the terms of this Agreement and the terms of the printed escrow instructions, the terms of this
Agreement shall centrol.

23 Closing Conditions and Deliveries. The sale and assignment of the Loans is subject to
the following conditions precedent (the “Closing Conditions™):

2-
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(@)  Assiguee shall have delivered into escrow in immediately available funds the
Purchase Price plus Assignee’s share of closing costs as described in paragraph 2.5 below,

()  Lender shall have delivered into escrow the original Loan Documents and all of
its loan and credit files relating to the Loans; and

(€}  Lender shall have delivered to Escrow Agent the following documents
(collectively, the “Assignment Documents™: (i) the 2011 Note and the 2012 Note, each
endorsed to Assignee, without recourse, representation or wamanty, by Allonges in the forms
attached hereto as Exhibits “B-1” and *B-2", respectively; (ii) en executed and acknowledged
Assignment of Beneficial Interests under Deeds of Trust (the “ARI”) under the Tempe Deed of
Trust, the Mesa Deed of Trust and the Glendale Deed of Trust for recording with the Maricopa
County Recorder in the form attached heretp as Exhibit "C”: (iii) an executed Assignment of
Rights Under Loan Docimiients in the fonn attached heseto as Exhibit "D (iv) completed -
assignments to Assignee of each of the UCC Financing Statements described on the attached
Exhibit “A” in form suitable for filing in the appropriate public office(s); and (v} Transfers of
Participation Agreements, signed by Lender, in the forns attached hereto as Exhibits “E-1” and
ZE=2", respectively.

24  Closipg and Closing Deadline. The closing of the transaction described berein (the
“Closing”) shall occur by not later than 5:00 p.m. MST on September 19, 2013 (the “Closing Deadline™).
If the Closing has not occurred by the Closing Deadline, neither Lender nor Assignee shall have any
further obligations to each other under this Agreement, wnless the faitire to close constitutes a default by
cither party. Upon the Closing, Escrow Agent will: (a) deliver to Lender the Purchase Price, less
Leader’s share of closing costs as described in paragraph 2.5 below; and (b) xecord the ABI in the recards
of the Maricopa Comnty Recorder and deliver to Assignee all other items delivered into cscrow by

2.5  Closing Costs. Assignee shall be responsible for the customary escrow, recanding and
filing fecs incurred in connection with the closing of the transaction described herein.  Assignee will also
be responsible for the payment of all title insurance premiums with respect to the interests it acquires
under this Agreement. Each party shall bear its own attomeys’ fees and costs in connection with the
negotiation of this Agreement and the closing of the transaction described herein

26  Additional Documents and Post-Cl cpation.  Lender hereby agrees to execute
and deliver to Assignee and the U.S. Small Business Administration (“SBA™) such documents in addition
to the Assignment Documents (incloding, without limitation, an SBA Form 1502 report for cach of the
Loans} that are consistent with this Agreement that Assignee or the SBA may reasonably request in order
to effectuate the purposc of this Agreement. Following the Closing, Assignee shall be respansible for
recording and filing the Assignment Documents and any other documents required to provide public
notice of Assignee’s acquisition of the Loans, and for obtaining sy apptopriatc assignment ar other
endorsements to Lender’s existing title insurance policies.

27 Assignee’s Investigation. Assiguee acknowledges that it has been given a reasonsble
oppartunity to request and obtain directly from Original Borrowers, the Trusts, Glendale Ave./12 Strect
DB LLC and TMCC (collectively, “Qbligoss”) any financial or other information and/or explanations
Assignee considers to be relevant to its purchase of the Loans, has had reasonsble access to the collateral
securing the Loans (the “Collateral”) for the pueposes of inspecting the Collateral, and has made its own
independent investigation of any issues in connection with Obligors, the Loans and the Collateral that it
may consider relevant to its purchase of the Loans. ‘
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rqxwmlsandwmmtsﬂmt: (a)lmder:sﬂ:csolc legalandheneﬁualowncrof andhasgoodmicto the
Loans (cxcept that an investor owxs & 75% participation infezest in cach of the Loans) and the Loan
Documents, ﬁ'ecaudclcarofanyheﬂ," . ;,orsccmtyunerestﬂ:atwouldpmthmderfmm
assigning an mnencumbered interest therein to Asagnee (b) except as noted in the foregoing clause (a),
Imdcrhmnmmmomlywldorasslgncdalherafmclmmormymlmstthﬁem, (c) Lender has
anthority to sell and convey its interest in the:Loans as described hevein; (d) the execution and delivery of
this Agreement and the Assignment Documents have been: duly and validly authorized, executed and
delivered, by Lender, the 1.5, Small Business Administration-and the investor referenced in the foregoing
clause (a); (¢) Lender has provided Assignee trie and correct copies of all Loan Documents, including all
schedules and exhibits to such documents; ard () Lender has not consented to any material
modifications, releases or waivers. of any texm or provision of any of the Loan Documents. Assignee
acknowledges that, with the exception of the foregoing sentence, Lender has not made, and docs not
make, any representation or warrauty of any kind, express af implied, with respect to any of the Loan
Documents, the Loans-ar the Collateral, and Assignee acknowledges that Lender is selling and assigning
the Loans to: Assigneée “AS IS” AND WITHOUT RECOURSE AGAINST LENDER, AND WITHOUT
REPRESENTATION OR WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, BY LENDER.

29 i : ions and anties. Assignee represents and warrants to Lender
that Assignee: lms full powcr. auﬂlontyand lcgal nghtto execitte and deliver, and to perform aitd observe
thcpmvmonsof,ﬁsAgrecmmtandtcpumhascmzLomfrmledu Assignee also represents and
warrants that it has access to any legal and financial advice that may be necessary to fully investigate all
matters pertaining to the Loans and the Collateral.

3. Remedies

31  Assignee Defanlt If Assignes defanlts yinder this Agreement, Lender may, as its sole and
cxduswemmcdyhemmder terminate this Agreement; provided that Lender first provides Assignee with -
written notice of the default and Assignee fails to cure any such default within five (5) business days
following written notice thereof from Lender,

Lender Defanlt. If Lender defanits under this Agreement, Assignec may, as its sole and
exchmvemncdyhcmmdm' seek specific petformance of this Agreement; provided that Assignee first
provides Lender with written notice of deflt and Lender fails to cure any such defanlt within five (5)
business days after written notice thereof from Assignee:

4. Escrow Matters

41  Scopc of Undertaking. Escrow Apent’s duties'and responsibilities in connection with this
Agreement shall be purcly ministerial and shall be limited to thosc expressly set forth in this Agreernent.
Escrow Agent is not a principal, torbeneﬁcmymanynansacnonmdﬂiymgﬂnsAgrecmem
and shall have 0o responsibility or obligation of any kind in commection with this Agreement or the -
Purchese Price, audslmﬂmtbcmqmwdmmkemyamonmﬂxmputmmymannnngscm
connectian therewith, other than to-receive, hold, invest and deliver the Purchase Price as Iierein provided.
Without limiting the gesierality of the: foregoing, Escrow Agent shall not be required to exercise any
discretion heteunder and shall have no inrvestment or management responsibility and, accordingly, shail
have no duty to, or liability for its faifire to, provide investment recommendations or investment advice to
Lender or Assigpes. EscrowAgentshaﬂmtbchablcformymorm]udgmcm.myactoromxssmn,any
mistake of law or fact, or for anything it may do of refrain from doing in connection herewith, except for,
subject to Section 4,2 below, its own willful misconduct or negligence. Escrow Agent shall never be
required to wse, advance or gisk its own funds or otherwise mcmﬁnancmlhablhtymthcpcrfmmame of
any of its dutiés or the exercise of any of its rights and powets hereunder.
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. Esctow Agent may rely on, and shall not be

] 42  Reliance; Liability; No Implicd Covenarits
Liable far acting of refraining from scting in accordance:with, any written notice, instruction or request or

other paper fumished: to it hereunder or purswant hereto and believed by it to have been signed ar
prescated by the proper party ar parties. Escrow Agent shall be tesponsible for holding, investing and
disbursing the Purchiase Price pursuant to this Agreement; provided, however, that in 1o event shall
Escrow Agent be liable for any lost profits, lest savings .or other special, exemplary, consequential or
incidental damiages in excess of Escrow Agent’s fee hercunder and provided firther, that Escrow Agent
shall have no liability for any loss arising ftom auy canse:beyond its comtrol, including, buf not limited to,
the following: (a) acts of God, force majeute, inchuding, without Himitation, war (whether or not declared.
or existing), revolution, insurrection, riot; civil commotion, accident, fire, explosion, stoppage of labor,
strikes and ather differences with employees; @) the act, failure or neglect of Lender or Assignee or any
agent or correspondent o any other person selected by Escrow Agent; () any delay, eror, omission or
default of apy mail, courier, telegraph, cable ot wireless agency of operator; or (d) the acts or edicts of
any govemment or governmental agency or ofher group or entify exercising governmental powers.
Escrow Agent is not responsible or ligble in any manner whatsoever far the sufficiency, cotrectness,
genuineness or validity of the subject matter of this Agreemient or any part hereof or for the transaction or
transactions requiting or underlying the execution of this Agresment, the farm or execution hereof or for
the identity or authority of any person exécuting this Agreement or amy part hereof or depositing the
Purchasc Price. No implied covenants (inchuding the covenant of good fuith and fair dealing),
responsibilities, duties, obligations or liabilifies shall be interpreted into this Agrecment.

4.3  Right of Incrpleader. Should any controversy arise involving Lender or Assignee with
respect to this Agreement ar the Purchase Price, or shiould a substitute escrow agent fail to be designated
as provided in Section 4.6 hereof, or if Escrow Ageit should be in doubd as to what action to take, Escrow
Agent shall have the. right, but not the obligation, either to (a) withhold delivery of the Purchase Price
witil the confrovessy is resolved, the canflicting demands are withdrawn ot its doubt is resolved, or (b)
mstitute & pefition for interpleader in any tourt of competent jurisdiction to determine the rights of the
parties hereto, Should a petition for interpleader be instituted, or should Escrow Agent be threatened with
litigation or becomie involved in litigation or binding arbitration in any manner whatsoever in cannection
with this Agreement or the Purchase Price, Lender and Assignee hereby jointly and severally agree to
reimburse Escrow Agent for its attorney’s fees and any and all other out of pocket expenses, losses, costs
and damages incurred by Escrow Agent in connection' with or resulting from such threatened or actual
litigation or arbitration prior to any disbirrsement herermder.

44  Indemnification. Lender and Assignee hereby jointly and severally agree to indenmify
and defend Escrow Agent, its officers, directoss, pariners and employees (each herein called and
“Indspmificd Party™) against, and hold each Indemnified Party harmless from, any and all out of pocket
losses, liabilities and expenses, including, but not Hmited to, fees and expenses of outside counsel, court
costs, damages and claims, and costs: of investigation, litigation and arbitration, suffered or incurred by
any Iademuified Party in connection with or srising from or cut of (i) the execution, delivery or
performance of this Agreement, or (ii) the compliance or attempted compliance of any Indemnified Party
with any instruction. or direction upon which Escrow Agent is suthorized to rely under this Agreement,
except to the extent that any such loss, liability or expense may result from the willful misconduct or
negligence of such Indeninified Party. »

45 nipensation birse P EXj . Assignee hereby agrees to pay Escrow
Agent for its escrow and recording fees and to pay all cxpenses incurred by Escrow Agent in connection
with the performance of its obligations hercunder‘and otherwise in consection with the administration and
enforcement of this Agreement, including, without limitation, attorey’s fecs and related out of pocket
expenses, incurred by Escrow Agent. The foregoing notwithstanding, the defanlting party shall be liable
to Escrow Agent for the payment of all such fees and expenses.
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46  Resigpation. Escrow Agent may resign hereunder upon ten (10) days® prior notice to
Lender and Assignec, Upon the effective date of such resignation, Escrow Agent shail deliver the
Parchase Price (if then in Escrow Agent’s possession) to any substitute escrow agent designated by
Lender and Assignee in writing. If Lender and Assignee fail to designate a substitute escrow agent within
ten (10) days after the giving of such notice, Escrow Agent may institute a petition for interpleader.
Esscrow Agent’s sole respansibility afler such 10-day notice period expires shiall be to hold the Purchase
Price (if then in Escrow Agent's possession) and to deliver the same to a designated substitute escrow
agent, if any, or in accordance with the directions of a final order or judgment of a coust of competent
Jurisdiction, at which time of delivery Escrow Agent’s obligations herennder shall cease and terminate.

5. Miscellaneoys

5.1  Enfirc Agreement. This Agreement and the Assignment Documents constitute and
embody the full and complete undesstanding and agreement of Lender and Assignee with respect fo the
ghjegmaﬂcrhmfandsupmedeaupﬁorwnnm‘ or oral understandings or agreements with regard
ereto,

_ 32 Controlling Law. This Agreement shall be govemed by and construed in accordance
‘_il’!t‘h t?lc’ laws of the State of Arizona, and the courts of Maricopa County, Arizona, shall have exclusive
jurisdiction over any litigation arising out of or related to this Agreement,

53 Jury Trial Walver. Each of the parties waives the right fo trial by jury In any and
all actions or proceedings in amy court between them or to which they may be parties, whether
arising out of, under or by reason of this Agreement or any of the Assignment Docnments, or any
acts or transactions hereunder or, the interpretation or validity hereof

54 Atomeys’ Fees. In the event of a lawsuit ar arbitration proceeding under this Agresment
or any of the Assigoment Documents, the prevailing party shall be entitled o recover costs and
reasonable attorneys” fees incurred in connection with the {awsuit or arbitration proceeding, as determined
by the court or arbitrator (and not by a jury).

5.5  Interpretation of Agyeement. This Agreement shall apply to the parties hereto according
to the context hereof, without regard to the mumber or gender of words or expressions used herein. The
headings or captions of Asticles or sections in this Agreement are for convenience and reference only, and
in no way define, limit or describe the scope or intent of this Agreement of the provisions of such Articles
or sections. This Agreement shall be construed as a whole, in accordance with the fair meaning of its
Ianguage, and, as each party has been represented and advised by legal comsel of its choice in the
negotiation of this Agreement, neither this Agreement nor any provision thereof shall be construed for or
agunst amy party by reason of the identity of the party drafting this Agreemem. As used in this
Agreement, the teom(s): (a) “include” or “including” shall mean without limitation by reason of
enumeration; and (b) “herein.” “heseunder,” “hereof” “hercinafter” or similar terms refer to this
Agreement as & whale rather than to sny particular paragraph. Any document incorporated herein by
refercnce shall be made a part hereof for all purposes, and references in this Agreement to such document
shall be deemed to include such reference and incorporation. '

5.6 Representation by Counsel. Each party has had the opportunity to have this
Agreement and all related documentation reviewed by legal counse] of its own choosing. Each

}mrty en‘t'ers Inte this Agreement freely, without coercion, and based upon that party’s own
udgmen

Lo §.’7 Seversbility. If any one or more provisions of this Agreement is for any reason held to be
invalid, illegal or unenforceable under any preseut or future law by the final judgment of a court of
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competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision
of this Agreement, and this Agrecment shall be construed as if the invalid, iflegal or unenforceable
provision had not been contained herein, but had been replaced with a valid, legal and enforceable
provision as similar as possible to the replaced provision,

58  Binding Effect. This Agreement shall be binding upon and imure to the benefit of Lender,
Assignec and their respective successors and assigns, but there are otherwise no third party beneficiaries -
to this Agreement (provided, however, that the Lender Partics will be beneficiaries of paragraph () of the
attached Consent of Obligors and Pledgors).

59  Confidentinlity. Each party aprees that it will not disclose or discuss the transaction
described herein with any other person or entity, except for such party"s ageuts, employees, affiliates and
amomeys, or to reproduce or duplicate this Agreement; provided, however, that the foregoing shall not
prohibit Lender fiomn responding to legal process, making and filing reports that may be required by
ggcablc law or regulation, ar responding truthfully and completely to inquiries that it receives from

parties. : =

5.10 Notices, All notices and other commmunications described herein shall be in writing and
shall be delivered in person, or by ovemight courier, postage prcpaid, addressed to the relevant party’s
address set forth on the signature page of this Agreement. All notices given in accordance with the terms
hereof shall be deemed delivered and received an the next business day, if sent for next-day delivery with
an ovesnight courier; or when delivered personally or otherwise received. Any party hereto may change
the address for receiving notices, requests, demands or other communication by notice sent in accordance
with the tenms of this Section.

5.11 Counterparty/Electronic Signafures. This Agreement may be executed in onc or more
counterparts. Signaiure pages may be detached from the counterparts and attached to a single copy of this

Agreement to physically form one lepalty effective document. Signatures submititted by facsimile or email
(pdf) transmission shall be effective in all respects as original signatures,

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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IN WITNESS WHERECF,

year set forth above.
Address for Notice:

909 East Missouri Avenue
Phoenix, AZ 85014

555 West Chandler Boulevard
Chandler, AZ 85225

Go to Table of Contents - Appendix

the parties hereto have exccuted this Agreement as of the day and

RepublicBankAz, N.A, a national banking association

By:ﬂ%&z@bﬁf?__
Emily Chedisfr, Loan Operations Manager, V.P.

Mutual of Omalia Bank, a federally chartered thrift

By:
Corey Schimmel, Vice President

CONSENT AND AGREEMENT OF ESCROW AGENT

Escrow No. (325-75'314’

The undersigned hereby agrees to act as escrow agent in accordance with the terms of the foregoing Loan
Purchase and Sale Agreement and to comply with the escrow’s agent’s duties thereunder.

Dated: September 2013
Thoimas Title & Escrow, LLC

By:

' Jennifer Teynor
Escrow Officer
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and

year sct forth above, '
Address for Notige:
509 East Missouri Avenue RepublicBankAz, N.A., a national banking association
Phoenix, AZ 85014 '

"Emily Chedister, Loan Operations Manager, V.P.
555 West Chandler Boulevard Mutual of Omaha Bank, a federally chartered thrift
Chandler, AZ 85225 &w‘-\ w

By:
Corey Schit%el, Vice President
CONSENT AND AGREEMENT OF ESCROW AGENT

Escrow No. I 3)&1 3 ~ %}

The undersigned hereby agrees fo act as escrow agent in accordance with the terms of the foregoing Loan
Purchase and Sale Agreement and to cowply with the escrow’s agent’s duties thereunder.

Dated: September ___, 2013
Thoinas Title & Escrow, LLC

Jennifer Teynor
Escrow Officer
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and

year sct forth above.
Address for Noticg:
909 East Missouri Avenue RepiblicBankAz, N.A., 4 national bauiking association
Phoenix, AZ 85014

By —

Emily Chedister, Loan Operatiotts Manager, V.P,

555 West Chandler Bodlevard Mutual of Omaha Baak, a federally chartered thiift
Chandler, AZ 85224

Oorey Sc!n el, Vwe Plemdent

CONSENT AND AGREEMENT OF ESCROW AGENT

EscrowNo. 132573-33A

The nndersigned hereby agrees to act as escrow ‘agent in accordance with the terms of the foregoing Loan
Purchase aud Sale Agreemient and to comply with the escrow’s agent’s duties thereunder.

Dated: September 20, 2013

Tho itle & Escrow, LLC

By; — ¢ -
Jenugfer Teynor
Escrow Officer

8-
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CONSENT OF OBLIGORS AND PLEDGORS

Each Obligor and each Pledgor identified below hereby represents, warrants and agrees as
follows, with the understanding and intention that Lender and Assignec will rely thereon in entering o
the foregoing Loan Purchase and Sale Agreement (“Agreement”):

(@  Each Obligor and Pledgor scknowledges the accuracy of the recitals in Asticle 1 of the
Agreement, and reaffinms to Lender each of the representations, watranties, covenants and agrecanents of
such Obligor or Pledgor set forth in the Loan Documents with the same force and effect as if cach were
separately stated in this Consent and made as of the date hereof. Capitalized terms that are used but not
otherwise defined herein shall have the meanings irsvided in the: Agreement.

(®)  Each Obligor and Pledgor matifies, reaffinns and ackmowledges that the Notes,
Guarantees and other Loan Documents that were sigued by such Obligor or Pledgor represent its valid
and enforceable and collectible obligations, and it-has no existing claims, defenses (personal or otherwise)
or rights of setoff with respect thereto,

()  Each Obligor or Pledgor which constitutes an eatity or a trust represents and warrants to
Lender that: (i) the organizationa) or trust decumasiits of such Qbligor or Pledgor that were in effect at the -
time of the original closing of the applicable Loan continue in full force and effect and have not been
further modificd or amended; and (i) such Obligor or Pledgoris authorized and empowered to enter into
this Agreement, and the individual executing this Agreement on behalf of such Obligor or Pledgor is ‘!
anthorized to do so, and to take any actions necessary or desirable, in connection with the transaction ;
described in the Agreement. :

(d)  Each Obligor and Pledgor represents and wanrnts that there is not pending against such
Obligor or Pledgor a voluntary or involhmiary petition in bankrupicy, an assignment for the benefit of
ereditors, a petition secking reorganization or any arrangément wnder the bankruptcy of msolveacy laws :
of the United States or any state, or any other action bronght wnder similar laws, and such Obligor or '
Pledgor is not “insolvent™ within the meaning of Scction 101 of thc federal Bankuptcy Code ar AR.S.
Section 44-1002. '

(¢)  Asamaterial inducement to Lender to agrec to selt the Loans to Assignee, each Obligor !
and Pledgor, on behalf of itse)f and its past and present officers, directors, shaveholders, agenfs, ‘
employees, attomeys, affiliates, subsidiaries and parents, and their respective heirs, successors and
assigns (individually and collectively, the “QObligor/Pledgor Partics™, hereby fully and forcver release and
discharge Lender and all of Lender’s past, present and future officers, directors, sharcholders, agents,
employees, attorncys, affiliates, predecessors in intesest, successors in interest, the parent corporations of
Lender or its predecessors in interest, and all of their respective heirs, personal representatives, successors
and assigns (individually and collectively, the “Lender Parfics™ from any and all claims, lisbilities,
demands, dsmages, liens, canses of action, and rights of recoupment, offset and/or reimbirsement of any ' !
kind or nature whatsoever, whether known or unknown, lignidated or unliquidated, asserted or unasserted, ‘
or matured or unmatured, and whether based on amy contractusl, tort, equitable, commion law, restitution, i
statutory or other ground or theory of any nature whatsoever, including, without limitation, any and all
claims which in any way directly or indirectly arise ont of, relate to, result from or are connected to (i) the
Loans, (i) any and all acts, omissions or events relating to the Loans, (jii) the sale of Lender’s right, title
and inferest in the Loans to Assigne, and (iv} the Collateral. In this connection, the Obligor/Pledgor
Parties represent and warrant that they realize and acknowledge that factual matters now unknown to
them may have given or may hercafler give rise to causes of action, claims, demands, debts,
controversies, damages, costs, losses and expenses that are presently unknown, undisclosed, unanticipated
and unsuspected, and further agree, represent and warsant that this release has been negotiated and agreed
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wpon w pkt of tial teatizaton and that dre Oblipor Pledeot Pastes uonetlicless uend te release the
Lender Paruies from any such mknown clatns that woudd be upong the watters described if kiown on
the date kereaf  The Ohligor-Pledgor Parmics hereby acknowledge that shey are signing tis Consent witk
fwll knowledge ol asy and all pghos ey niay heave ané that they are uoy relying upon Any represcaiatotss
made by Lender or any other party, ctber tan thoss sei fork n e Agreemyent, and the Cblig Pledeor
Parties berehy assune the risk of any nustake of facts wow fuown of wiknown to them - The
Qblipur-Pledgor Paries Sicher ackuowledge that ey have condicted whatver unvestigahao ey
deerned accessary o ascertam all facts and mawers refated to the Agrecuwnt and tus Consent.  The
Obligor Pledgor Partics ropresent that they have had the oppormunity to consult with legal counsel
concenuuy the Jepal consequences of tus release,

Y The representanons, wamanies, covenants and agreements of the Obbgors aad Pledgars
i tus Consen: shall swvive the clowmg of the purchase aud sake of the Lomis described i the
.‘\mﬂ!.

@ IMDB and Giendale/1 2* specifically represemt. warrant and agree that the references in
tie 2012 Note. 2012 Loun Agteemant and the 2017 Secunty Agreenmnts o “ThompsowMcCarthy DB
LLC DBA Glendale: 12™ 1) were intenidad 1o refe to TMDR and Glendale/ i 2%, as separate entities, and
(i) stial] hereala be constued as f TMDB and Gieodale 12® had each onginally and sepamately signed
such documenis

(B TMDBLLT and SLM spetaficaily repuesent. wasrant and amec that te references (in e
puagraph enntled “THE LOAN™ in beit Assigenem of Construchon Conmacts apd Assigmuent of
Arclurect’s Contracts, cach dated hae 22, 2012, are mtended 1o refer 1¢ a Constiuction Loan Apgreement
dated Octuber 24, 2011, rather than a ConsTicnon [oan Agreement daed June 22, 2012

OBLIGORS:

Thosrpson McCarthy DB LLC, an Oregou
huuted parmershup

James L. % . mpson. persanally and as Trust
of the Jaies L Thoogson Living Trust dated
June 16, 1997

.

Dvie ¢ MU

V.,
Clangte U MeCarthy, personally and as Tmste#}

of the Jazuce L. MeCanthy Trust dated
Sepre:nber 28. 2008
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ThuwpsonMcCarthy Coffee Co.. A Oregon
corporation
e N :’}/‘;;'1‘

By Mt o il
Junes L. Thoamrsou. Presidént /
1hg

Glendale Ave.’1 2™ Steet DB LLC, 2 Oregon

limited Lability company
2 -~ ) ) Y .
By By S D £
Jam_uy. Thompson. Manager
PLEDGORS:
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Mill Avenue/Southers DB LLC, an Orepon
Lnusted liability company

- —

By ' A e
Jagots .. Thoampson, Manager -

Gifbert RoadMcKethps DB LLC. an Oregon
lunited Labality company
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B %m o2 ézjé 24
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- Rural Roadlemon DB LLC, an Oregon fimited

habulity company
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EXHIBIT “A”
{to Loan Purchase and Sale Agreement)

1
l
|
|

PERSONAL PROPERTY SECURITY DOCUMENTS

2011 Security Agreements

Commercial Security Agreement TerETTRE

Commercial Pledge Agreement 10-24-2011 | McQueen/Guradatupe DB LLC, Camelback
Central DB LLC, Mill Avepue/Southern DB
LLC, Gilbert Road/McKellips DB LLC, Bell
Road and 29" Street DB LLC, Rural
Raad/Lemon DB LLC, Papago Plaza DBLLC

and Thompson/McCarthy Coffee Co.
Assignment of Constyuction Contracts 06-22-2012 TMDB JLT and JLM
(MA Schaefer Constniction Cowpamy
Inc.)
Assignment of Construction Contracts | 10-24-2011 | TMDB, JLT and JLM
{Laurshan, Inc.)

Assignment of Architect’s Contracts 06-22.2012 | TMDRB, JLT and JLM

{sake reindersma architecture plic) - _
Assignment of Architect’s Contracts 10-24.2011 | TMDB, ILT and JLM
(Kistler + Small + White Architects) '

2012 Security Agreements

&) % ,' e ""‘": ‘-‘ = '% ‘ o 4 'J ) ‘ 7
Cmmmwl SmtyAsrecmcm $09-201 | TVDB, Gionale Ave 7% Sires DB [1C and
TMCC
Commescial Pledge Agreement 5.09-2012 | Rural Guadalupe DB LLC, McQueer/
Guadalupe DB LLC, Camelback Central DB
LLC, Mill Avenue/Southem DB LLC, Gilbert
Road/McKellips DB LLC, Bell Road and 29®
Street DB LLC, Rural Road/Lemon DB LLC,

Papago Plaza DB LLC and Greenfield
Southern DB LLC
Assignment of Construction Contracts | 10-04-2012 | TMDB DBA Glendale Ave./12" Street DB
gg&. Schacfer Constraction Company LLC
Assignment of Architect’s Contracts 10-04-2012 | TMDB DBA Glendale Ave./12° Street DB
(sake reindersma architecture plic) LLC
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UCC Financing Statements (Oregon Secretary of State)

TMDB Rural Guadalupc DB LLC and 10-25-2011 89034495
Greenfield Southern DB LLC 5-14-2012 89034495-1
McQueen/Guadalupe DB LLC, 10-25-2011 - | 89034560
Camelback Central DB LLC,

Mill Avenue/Southern DB LLC,
Gilbert Road/McKellips DB LLC
Bell Road and 29® Street DB LLC,
Rural Road/Lemon DB LLC,
Papago Plaza DB LLC, and
Thompson/McCarthy Coffee Co.

UCC Financing Statements (Avizona Secretary of State)

DD N

TMDB, Rural Guadahipe DB LLC and 10-25-2011
Greenfield Southem DB LLC 5.15-2012
McQueen/Guadatupe DB LIC, 10-25-2011 201116688019
Camelback Central DB LLC,

Mill Avenue/Southern DB LIC,
Gilbert Road/McKellips DB LLC
Bell Roed and 29™ Street DB LLC,
Rura] Road/Lemon DB LIC,
Papago Plaza DB L1.C, and
Thompson/McCarthy Coffee Co.

UCC Fluaucing Statement (Fixtare Filing) (Maricopa County Recorder)

e Rmalemdampcnn 1LCand 20110921234
Greenfield Southern DB L1C

2.
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EXHIBIT “B-1”
(to Loan Purchace and Sale Agreement)

ALLONGE TO NOTE

This Allonge is attached to, and made a part of, that Note dated October 24, 2011, in the principal amount
of $1,026,300.00, executed by Thompson/McCarthy DB LLC, James L. Thompson and Jenice L.
McCarthy, and payable to the oxder of the undersigned.

Pay to the order of Mumal of Ommha Bank, a federally chartered thrift (“Assignee™), WITHOUT
RECOURSE, WARRANTY OR REPRESENTATION BY THE UNDERSIGNED OF ANY KIND,
EXPRESS OR IMPLIED, except the representations and warranties that are expressly set forth in
paragraph 2.8 of that Loan Purchase and Salc Agreement dated s of September 19, 2013, between the
wndersigned and Assignee.

RepublicBankAz, N.A., a national banking association

ny @rvir (hediotiy vp

Emily Chedibter, Loan Operaticns Manager, V.P.
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EXHIBIT “D” .
(to Loan Purchase and Sale Agreement)

ASSIGNMENT OF RIGHTS UNDER LOAN DOCUMENTS

BY THIS ASSIGNMENT, RepublicBankAz, N.A., a national banking association (“Lender’),

for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
hereby absolutely and unconditionally assipns, transfers, conveys and sets over to Mutaal of Omaha
Bank, & federally chartered thrift (“Assignes™, all of Lender’s right, title and interest in and to the
following documents (collectively, the “Loan Documents™:

(8) A Note dated October 24, 2011, made by Thompson/McCarthy DB LLC
(“IMDB"), Jumes L. Thompson (“JLT™ and Janice L. McCarthy (“JLM") (coflectively,
“Original Borrowers™) and payable to the order of Lender.

() A Construction Loan Agreement dated October 24, 2011, between Original
Bomrowers and Lender,

(c) () A Construction Deed of Trust recorded November 4, 2011, at Docunient

No. 20110918231, reconds of Maricopa County, Arizona (the “Tempe Deed of Trust™), (ii) 2

Constraction Deed of Trust recorded July 17, 2012, at Document No. 2012-0626574, records of

Maricopa County, Arizon (the “Mesa Deed of Trust™); (iii) the 2011 Security Agreements listed

gﬂ Attachment 1" hereto; and -(iv) the UCC Financing Statements listed on Attachment 1"
creto.

@ (i) Unconditional Guarantees, each dated October 24, 2011, from the James L.
Thompson Living Trust dated June 16, 1997 (the “JLT Trust”) and the Janice L, McCarthy
Living Trust datcd September 28, 1997 (the “JLM Trust”) in favor of Lender; and (ii) a Guaranty
of Completion and Performance dated October 24, 2011, from the JLT Trust and the JLM Trust
(callectively, the “Trusts™) in favor of Lender.

©® A Note dated May9, 2012, made by Thompson/McCarthy DB LLC DBA
Glendale Ave./12® Street DB LLC [which was intended to refer to TMDB and Glendale Ave./12%
Street DB LLC, an Oregon limited liability company (“Glendale/12™™), as separate entities, with
no “DBA" designation] and payable to the order of Lender.

® A Consmction Loan Agreement dated May9, 2012, between
Thompson/McCarthy DB LLC DBA Glendale Ave /12 Street DB LLC [which was intended to
refer to TMDB and Glendale/12® as separate entities, with no “DBA™ designation] and Lender.

(® () A Construction Leaschold Deed of Trust with Assignment of Rents, Security
Agreement and Fixture Filing recorded June 6, 2012, at Docuraent No. 2012-0489027, records of
Maricapa County, Arizona (the “Glendale Deed of Trust™), (f) the 2012 Security Agreements
listed on Aftachment“1” hereto; and (ii)the UCC Financing Statements listed on
Antachment ) hereto, :

161} (i) Unconditional Guaramees, each dated May 9, 2012, from JLT, JLM, the
Trusts and Thompson/McCartlly Coffee Co., an Oregon corporation (“TMCC™), in favor of
Lender; and ({i) a Guaranty of Complketion and Performance dated May 9, 2012, from JLT, JLM,
the Trusts and TMCC in favor of Lender.
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Lender hereby authorizes Assignee to enforce Lender’s rights 1mder the Loan Documents and to

reccive any performances of amy or all obligors thereunder. Lender hereby authorizes and directs any and
all obligors under the Loan Documents to make and render directly to Assignee all acts and performances
required of thern under the terms of the Loan Documents.

Lender also absolutely and unconditionally assigns, transfers, conveys and sets over to Assignee

all of Lender’s right, titte and interest in and to:

() Al other documents executed and delivered by or on behalf of any of the
obligors or pledgors of collateral in comnection with the obligations described in the Loan
Dotuments, and all extensions, modifications, amendments and renewals of any of the foregoing.

(i) Al title insurance policies and other indemmities or warranties with respect to the
liens of the Tempe Deed of Trust, the Mesa Deed of Trust and the Glendale Deed of Trust.

(iii) To the extent assignable, the SBA 7(A) Guarantee Authorizations and related
documentation with respect to the loans described above. ‘

(iv)  All benefits of Lender under that Subordination Agreement recorded June 17,
2012, at Document No. 2012-0626576, records of Maricopa County, Arizona, with Aqua Tots
Swim School Holdings, LLC, as landlord.

(v)  All benefits of Lender under that Standby Creditor’s Agreement dated
October 24, 2011, with JLT, as Standby Creditor. -

()  All benefits of Lender under that Landford’s Consent to Assignment recorded

November 4, 2011, at Document No. 2011-0918233, records of Maricopa County, Arizona, with

J & B Store Rentals, LLC, as landlord.
DATED this 19 day of September, 2013.

RepublicBankAz, N.A., a national banking
association
By Wy Uneddla, VP
Emily Chedister, Loan Operations Manager, V.P.
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ATTACHMENT “1”
(to Assignment of Rights of Rights Under Loan Documents)

PERSONAL PROPERTY SECURITY DOCUMENTS

2011 Secuxity Agreements
% U *W ?1 %sz’m ﬂt v?e:riﬂ;?_‘ ‘ e I.-;-.
Oommcrclal ScumtyAgrccment 5 ;
_ Greenfield Southern DB LLC -
Commercial Pledge Agreement 10-24-2011 | McQueen/Guadalupe DB LLC, Camelback

Central DB LLC, Mill Avenue/Southern DB
LLC, Gilbest Road/McKellips DB LLC, Befl
Road and 29" Street DB LLC, Rural
Road/Lemon DB LLC, Papago Plaza DB L1C

and Thompson/McCarthy Coffee Co,
Assignment of Construction Contracts 6-22-2012 | TMDB, JLT and JLM
m(l\g Schaefer Construction Company
Assignment of Construction Contracts 10-24-2011 | TMDB, JLT and JLM
(Laurshan, Inc.) e
Assignment of Architect’s Contracts 6-22-2012 } TMDB, JL.T and JIM
{sak?: reindersma architecture plic) _—
As.mgmnmt of Architect’s Contracts 10-24-2011 | TMDB, JL.T and JIM
L(Kistler + Small + White Architects)
2012 Security Agreements

TMDB Glmdalc Ave/T3% Sirect DBLLC and
TMCC

5-09-2012 | Rural Guadalupe DB LLC, McQueer/
Guadatupe DB LLC, Camelback Central DB
LLC, Mill Avenue/Southern DB LLC, Gilbert
Road/McKellips DB LLC, Bell Road and 29®
Street DB LLC, Rural Road/Lemon DB LLC,

Papago Plaza DB LLC and Greenfield
_ Southem DB LLC
Assignment of Construction Confracts | 10-04-2012 | TMDB DBA Glcadale Ave./12™ Strect DB
(nI;/I..)& Schaefer Construction Company LLC
C
Assignment of Architect's Conuacts 10-04-2012 | TMDB DBA Glendale Ave./ 12" Street DB
(sake reindersma architecture pllc) LLC
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UCC Financing Statements (Oregon Secretary of State)

dahipe

Gremﬁdd Southern DB LLC 5-!4-2012 §5034495-1
McQueen/Guadalupe DBLLC, ‘ 10-25-2011 | 89034560
Camelback Central DB LLC,
Mill Avenue/Southern DB LLC,
Gilbert Road/McKellips DB LLC
Bell Road and 29™ Street DB LLC,
Rural Road/Lemon DB LLC,
Papago Plaza DB LLC, and
Thompson/McCarthy Coffee Co.

UCC Financing Statements (Arizona Secretary of State)

TMDB, Rural Guadalupe DB LLC and 10-25-2011 2011 16687972
Greenfield Southem DB LLC 5-15-2012 | Amendment
MQuem/Guadampe DBLIC, 10-25-2011 | 201116688019
Camelback Central DB LLC,
Mill Avenne/Souther DB LIC,
Gifbert Road/McKellips DB LLC
Bell Road and 29™ Street DB LLC,
Rural Road/L.emon DB LLC,
Papago Plaza DB LLC, and : |
Thompson/McCarthy Coffee Co. ‘ '

UCC Financing Statement (Fixtave Filing) (Maricopa County Recorder)

TMDB, Rural Guadabipe 114)‘7-2011 2011-0921
Greenfield Southern DB L1.C
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(to Loan Parchase and Sale Agreement)

TRANSFER OF PARTICIPATION AGREEMENT
(2011 Loan)

{SEE ATTACHED]
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From: Michael Harris <mHarris@republicaz.com>

Sent: Thursday, November 17, 2011 9:21 AM

To: 'Accounting' <accounting@equ8ation.com>; Marla Woods <mwoods@republicaz.com>
Cc: Thompson Jim L. <dutchbrosjt@gmail.com>; Vines Dave <grapevinedave@yahoo.com>
Subject: RE: SBA for Thompson McCarthy DB LLC

The new financial request was not for the Greenfield location it was for the new locations pending, | believe they are 12" st
and Glendale, 40" St and Indian School, and PV Mall.

Also please refer to your email as | have addressed your questions within the email.

Thank you

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBLIC BANK AZ

909 E. MISSOURI AVE

PHOENIX, AZ 85014

(602) 2809412 (D)

(602) 2775321 (F)

From: Accounting [mailto:accounting@equ8ation.com]
Sent: Thursday, November 17, 2011 8:14 AM

To: Michael Harris; Marla Woods

Cc: Thompson Jim L.; Vines Dave

Subject: SBA for Thompson McCarthy DB LLC

Michael.

I finally had the time to go over all the documents including in the "final" loan documents that
were approved and effective 10/24/2011.

The Disbursement request includes all the costs associated with:

Purchasing Equipment $87,226.00 (no location specified) - This represents the combining of
$43,613 for each location. Please refer to the project budget that Bill Piazza together for you as all
of our fees match his costs.

Working Capital $73,849.62 (I would assume that means we can request this amount for capital)-
You can request half of this immediately as this represents the allocation for both locations
$36,924.81 for each location

Rural Construction $419,142.00 — Correct

Greenfield Construction $419,142.00 - Correct

It appears to me that we have already been approved to submit
payments for funding on the Greenfield location, as this loan was for 2
sites. Rural/Guad and Greenfield and the line of credit approved was for
all costs associated with both locations.

If that is the case, I am confused by your request last week for new financials to reapply for a loan
for the Greenfield location — See my response above
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There is a expiration date listed for the settlement and disbursement of

the loan, that would make me believe that we have until 12/31/2011 to completely
disburse these funds.... is this correct? Can you check on the 2 items above. As we had to make a
deposit on the lease and I was told that we had to pay it and then be reimbursed which I have
done - If you have made the deposit send me the receipt and I will pay it. If not send me the
invoice and I will pay that.

But if we must disburse all funds by 12/31/2011, we will need to verify our schedules for the new
build-out — The Bank must disburse all funds to you by 12/31/2011. We have already done than
and currently keep the money in Bank Controlled account. This way you do not have to rush to
meet the 12/31/2011 deadline.

I am going to come in to your office a little earlier than we scheduled. I will be there at noon. I
am bringing all the copies of the receipts that I have for reimbursement and pickup a check for

Ao o men ANnetbhe- MDTT N AAA 4 A a1l T A3 s nb cnn o nasrmmmant anlhadela ~e nerer deemn ~

ThUlllprll/ wituar LLLY LD L., nuuxuuuau_y 1 aia oL see a payiuicii SCihneduie OF ally Lypc ulL
Amortization schedule on how we are to pay this loan back. If you could get that information
together for me that would be most helpful.

I look forward to finally meeting you.

Kathye Pease, MBA

EQS8 Accounting & Bookkeeping, LLC
PO Box 7433

Chandler AZ 85246

480-359-4883 (office)
480-307-8412 (fax)
480-466-6589 (cellular)

DO NOT COPY/DO NOT FORWARD

Warning: This message is intended only for the use of the individual or entity to which it is addressed and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this message
is not the intended recipient or employee/agent responsible for delivering the message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you receive
this communication in error, please notify me immediately.
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Message

From: Thompson Jim L. [dutchbrosjt@gmail.com]
Sent: 11/10/2011 11:53:29 PM

To: Pease Kathye [accounting@equ8ation.com]
Subject: Fwd: Dutch Bros

Lets comply with 90 day financials well oiled machine...mmmmmmm

Begin forwarded message:

From: Michael Harris <mHarris@republicaz.com>

Date: November 10, 2011 3:52:01 PM MST

To: Thompson Jim L. <dutchbrosjt@gmail.com>

Subject: Re: Dutch Bros

Jim you can go to S5 million without any issues. | have to submit all new locations to the SBA before we can fund on
them it's part of financing. Also the remaining funds should have been taken care of today. Also until you are capped off
at S5 million | will need updated financial statements every 90 days. The funding issue was due to a typo by Jill Trimmer
and was corrected. We should all start to function like well oiled machine going forward.

Sent from my iPhone

On Nov 10, 2011, at 3:43 PM, "Thompson Jim L." <dutchbrosjit@gmail.com> wrote:
Michael Are we truly approved for 2.5 million...to add 3 locations now. What are chances of going to the SBA 5 million

limit? Still dealing with funding...did receive a check today for 35% of funds due me....... jim

On Nov 10, 2011, at 9:43 AM, Michael Harris wrote:

Jim,

This is in response to your voicemail regarding the three new locations. Here is what | need:
Copies of the signed leases

Copy of the purchase contract for the land at Paradise Valley
Updated Thompson McCarthy financial statement that covers 9/30/2011

Once | have the information listed above | will complete a new SBA application for the new loan amount and get it over
to you for signature. Please call or email me with any questions and concerns.
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MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

{602) 277-5321 {F)

“This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error please notify the system manager.
This message contains confidential information and is intended only for the individual named. If you are not the
named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender
immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If
you are not the intended recipient you are notified that disclosing, copying, distributing or taking any action in
reliance on the contents of this information is strictly prohibited.”

Dutch Bros. Coffee<PastedGraphic- 16>
27915 N 100th Place,

Scottsdale, AZ 85262 |
(541) 941-1152

"To talk health, happiness, and prosperity to every person you meet”

Butch Bros. Coffesn
27915 N 100th Place,

Scottsdale, AZ 85262 |
(541) 941-1152

"To talk health, happiness, and prosperity to every person you meet”
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Message

From: Accounting [accounting@equ8ation.com]
Sent: 2/4/2014 8:44:12 PM

To: Jim Thompson [dblegalaz@gmail.com]
Subject: Fwd: new sites Dutch Bros

Kathye Pease, MBA

EQS8, LILC

PO Box 7433
Chandler AZ 85246

480-359-4883 (office)
602-513-7255 (fax)
480-466-6589 (cellular)

DO NOT COPY/DO NOT FORWARD

Waming: This message is intended only for the use of the individual or entity to which it is addressed.

—————————— Forwarded message ----------

From: Thompson Jim L. <dutchbrosjt@gmail.com>
Date: Mon, Nov 4, 2013 at 10:54 AM

Subject: Fwd: new sites Dutch Bros

To: Pease Kathye <accounting@equ8ation.com>

Begin forwarded message:

From: Accounting <accounting@egqu8ation.com>
Subject: Re: new sites Dutch Bros

Date: October 15, 2012 at 9:09:06 AM MST

To: "Jim L. Thompson" <dutchbrosji@@gmail.com>

Jim.

If the SBA only "hinted at needed the business valuation” and there is no issue. WHY are
we still waiting on approval? And why are we waiting on the Business valuation at all if
they never officially REQUESTED it?
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So what is the official hold up? And why are we still waiting on a loan from RepublicBank
AZ 10 months after we requested it.

I know, I know..... breathe!. :-) Have a great Monday!

Kathye Pease, MBA

EQS8. LIC

PO Box 7433
Chandler AZ 85246

480-359-4883 {office)
602-513-7255 (fax)
480-466-6589 (celiular)

BO NOT COPY/DO NOT FORWARD

Warning: This message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is privileged, confidential and exempt from disclosure under applicable law. i the
veader of this message is not the intended recipient or employee/agent responsible for delivering the message to
the intended recipient, vou are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you receive this communication in error, please notify me immediately.

On Mon, Oct 15, 2012 at 9:03 AM, Jim L. Thompson <dutchbrosit@gmail.com> wrote:

Begin forwarded message:

From: Michael Harris <mHarris@republicaz.com>
Subject: RE: new sites Dutch Bros

Date: October 15, 2012 9:01:28 AM MST

To: "Jim L. Thompson™ <dutchbrosjt@gmail.com>

Jim,
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fam fine meeting with you how about Wednesday morning at 9AM at our Mesa location here is the address:

1845 S Dobson
Ste 101
Mesa, AZ 85202

The cross streets are Baseline and Dobson.

Also, I need you to please understand the issue here is not the credit or ability to secure credit. | am not worried at all
about you reaching the S5MM limit with us and in fact we plan on it. We hit the imit in which we could just use your
balance sheet to value the company. Also, they hinted that if we did obtain a business valuation we would need to
secure additional assets {such as liens on other real estate or have you pledge stock] in this case the Business Valuation
is the best way to go.

Jim you are and have been our guy and we are going to stand behind you and get these location established as quickly as
we can.

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBLIC BANK AZ

8908 E. MiISSOURI AVE

PHOENIX, AZ 85014

(602) 2809412 (I}

B02) 2775321 (F)

From: Jim L. Thompson [mailto:dutchbrosit@gmail.com]
Sent: Saturday, October 13, 2012 5:40 PM

To: Michael Harris

Subject: new sites Dutch Bros

Michael 1 would like to talk or meet with you early this week. Given the delay with the Business Valuation, | am again
not feeling comfortable about moving forward with new locations. |just need to know the score as | am looking at 7
sites, of which | believe we will open at 4 of these.

Indian School/42nd St Phoenix....... lease is prepared and we have completed the set up of this entity with both Oregon
and Arizona. We are working with the City on some needed variances and have not yet signed the lease...but will need
to do so very soon.

Pima Rd/Pinnacle Peak N Scottsdale. We should hear within 2 weeks from landowner regarding the approval from
City as to our use. We are down to talking about their landscape issues. This is a premium site and tough to replace.

Fiesta Mall...Alma School/Southern  We are close to agreement on terms and this is at a stop light at the entrance to
the Mall, next to In & Out Burger.
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Gilbert Rd/ Guadalupe Gilbert We are on a great go side to freeway, on the same pad with a new concept, Salad N
Go. Bill Cantieri would build both stores and this is a great site with good demographics, big traffic, and a super low
lease rate.

Cave Creek Rd/Cactus Phoenix  Thisis a long shot with lots of site work needed and not close to a deal as
yet. Massive traffic on the SW hard corner.

I have understood from the beginning that we would be approved for the SBA max at 5 Million. The current issues cause
me concern that | am wasting my energy without a solid financial commitment. Perhaps we should meet at the Bank

Thank You Jim

Dutch Bros. Coffes
27915 N 100th Place,

Scotisdale, AZ 85262 |
(541) 941-1152

"To talk health, happiness, and prosperity to every person you meet”
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Duteh Bros. Coffes

27915 N 100th Place,
Scotisdale, AZ 85262 |

(641) 941-1152

“"To talk health, happiness, and prosperity to every person you meeif”
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From: Jim L. Thompson <dutchbrosjt@gmail.com>

Sent: Wednesday, November 28, 2012 11:52 AM

To: Michael Harris <mHarris@republicaz.com>; Stuart Olson <solson@republicaz.com>
Subject: Dutch Bros Loans

Attach: PastedGraphic-1.tiff

Michael and Stuart  Thanks for the conference call yesterday. You said you are confident that the loan application
for the Paradise Village Pkwy N site is about to be approved ...I am assuming that the funds we have needed to use
to build out this project will be reimbursed to Thompson/McCarthy DB LLC. As discussed, the three sites now about
to go to lease....Indian School / 42nd St, Fiesta Mall Alma School/Southern, and Gilbert Rd/Juniper , will be
funded through the SBA program, or from Republic Bank. These projects will each average $450K. I appreciate
our relationship and have placed trust in Republic Bank to move forward to the 5 Million amount through SBA as
promised, and perhaps further.

Can you please send to me a password to open the secure documents being sent me via email? Thanks Jim

Duteh Bros. Cofree
27915 N 100th Place,
Scottsdale, AZ 85262 |
(541) 941-1152

"To talk health, happiness, and prosperity to every person you meet"

RBAZ 003947
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DOUGLAS T. HAMAN
7746 E. Rose Lane

Scottsdale, AZ 85250

September 20, 2016

Francis J. Slavin, Esq.
2198 E. Camelback Road, Ste. 285

Phoenix, AZ 85016

Re: Thompson McCarthy DB LLC v Republic Bank AZ, NA

CV 2014-014647

Mr. Slavin:

At your request | have reviewed and analyzed the provided documentation and questions relating to the
above referenced matter. Based on the information reviewed, my answers and conclusions are reported
below.

I am a Senior Vice President for a bank which specializes in SBA lending. A copy of my curriculum vitae is
attached to this report as Addendum 1. As indicated in it, | have been a banker specializing in SBA
lending for over 19 years.

I am being compensated for my work and analysis at an hourly rate of $200 ($250 testimony). | am
independent of Plaintiff and Defendant and my compensation is in no way dependent upon the
substance of my opinions and conclusions, or on the outcome of the trial in this case.

Background

Thompson McCarthy DB LLC dba Dutch Bros Coffee (“TMC”} owns and operates various Dutch Bros
Coffee franchise locations (“stores”) in the greater Phoenix metropolitan area. After self-funding and
successfully operating seven stores, TMC secured financing commitments from Republic Bank Arizona
(“RBA”} to finance and build three locations. TMC was in the process of obtaining financing for a fourth
[which TMC was led to believe was imminent by RBA], and potentially up to ten stores through RBA with
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SBA guaranteed loans after being told by RBA “Jim you can go up to $5 million without any issues”
{TMCC002627)”. This was in response to TMC’s inquiry to RBA, “Michael Are we truly approved for 2.5
mitlion...to add 3 locations now. What are chances of going to the SBA 5 million limit? {TMCC002627)".
The RBA approvals/funding were not timely forthcoming, thus requiring TMC to delay
completing/opening certain stores.

Scope of Work

| have been asked to:

1 Review various correspondence emails and associated documentation between RBA, TMC,
the SBA and third parties.

2 Discuss the general SBA loan process, including timing of: applying, obtaining an approval
and closing.

3 Respond to a list of 25 questions provided by Francis J. Slavin, Esq.

Based on my experience, identify and discuss various acts and omissions of RBA which
caused delay in the timely funding of TMC’s loan applications.

Documents and Information

The following have been made available to me in this matter which | have reviewed in forming my
opinions herein:

e 16 binders of email correspondence dated between December 21, 2010 and December 11,
2014 with bates numbers beginning with TMCC, SBA, NV and RBAZ. The documentation was
provided chronologically by date rather than chronologically by bates numbers. The emails
were pertaining to the financing of four TMC Dutch Bros. stores by RBA. These locations
include: 1136 S. Greenfield Road, Mesa, AZ (“Greenfield”), 6461 S. Rural Road, Tempe, AZ
(“Rural”), 1201 E. Glendale Avenue, Phoenix, AZ (“Glendale”) and 12629 N. Paradise Village
Parkway West, Phoenix, AZ (“PV"), along with other several addresses of locations TMC
indicated they would finance through RBA to utilize the SBA maximum guaranty {imit.

e Two CDs containing email correspondence provided by the SBA in relation to the TMC loan
requests with Bates numbers beginning with SBA and RBAZ. Most of the data contained
within the CD’s is a duplicate of the information within the binders.

General Process of an SBA Loan

There are generally three phases of an SBA 7a loan: Application, Underwriting and Closing. These three
phases are typically not mutually exclusive from one another but rather overlap in order to fund the
loan in a timely manner. it is the lender’s responsibility to facilitate the loan request in a timely manner
within the guidelines of all applicable governing authorities and properly set the applicant’s expectations
from the outset and throughout the entire process. The lender is to work diligently toward satisfying the
expectations set forth.
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Application: The application is first and consists of the applicant providing the required
information and documentation by the SBA and the particular bank of the applicant’s choice.
The SBA sets forth their requirements in their Standard Operating Procedures (“SOP”). Lenders
must meet the requirements of the SBA SOP but are allowed to have additional requirements of
their own. The lender gathers the required information and documentation. The underwriting
process, or analyzing the credit request most often begins at this point. Once the borrower
meets the criteria of a complete application, the underwriting process officially begins.
Underwriting: The underwriting process typically begins as the application is being received. The
lender reviews the information provided and informs the applicant if additional information is
required, depending upon the information provided. This could extend the timing of the
request within the application process prior to moving into the underwriting process. Once a
complete application is received by the lender, the lender has an obligation under Regulation B
(“Reg B”) by the Equal Credit Opportunity Act (“ECOA”) to underwrite the loan fequest within a
reasonable time. Most lenders use the same timeframe for business credit requests as
consumer credit requests, which is 30 days from the date of the credit request for the action
taken. The action taken can be favorable, adverse or incomplete and that action must be
communicated to the applicant within that time. If the action taken is favorable and the
applicant accepts the terms of credit extended, the credit request moves to the closing process.
The underwriting process for SBA 7a lenders varies somewhat depending on how it is processed.
The more experienced lenders have the SBA’s Preferred Lender Program (“PLP”) designation
and utilize this when processing an SBA 7a loan request. Lenders may use their PLP status when
underwriting the loan request, whereby the SBA accepts the lender’'s determination of the
applicant’s credit worthiness in order to issue the Authorization. In the case of a GP lender, the
credit worthiness of the applicant is determined by both the {ender and the SBA to issue the
Authorization.

Ciosing: Closing consists of: 1) satisfying the conditions set forth in the lender’s commitment
letter and SBA Authorization, 2) signing the required loan closing documents for the lender, SBA
and third party {title company when involved} and, 3) funding and recording the necessary loan
documents with the county. These conditions are items not required prior to loan approval {SBA
Authorization)} but prior to loan closing {funding and recording). The majority of loan conditions
are standard for all loans, with potentially a few that are not. Therefore, most lenders
continuously work toward having loan closing conditions satisfied throughout the entire loan
process to avoid unnecessary time delays.

Questions From Francis J. Slavin, Esq.

1.

Does a bank typically approve a loan internally prior to submitting an application for an SBA loan
prior to submitting for the SBA approvai? Why? Yes. If the lender has a PLP designation and uses
it to obtain the Authorization, the SBA does not review the credit request but utilizes the
lender’s credit approval. If a lender is a non-PLP lender (“GP Lender”} utilizing standard
processing, or if a PLP lender utilizes SBA Central Processing, the loan request is first approved
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by that lender and their justification for offering credit is part of the loan package submitted to
the SBA for their review and direct Authorization.

2. Inyour experience, how long would it take for the SBA to review an SBA application and respond
with an authorization, needs list/screen out letter? When a credit request is submitted to the
SBA for full review, it generally takes a few days up to three weeks for a screen out, or needs list,
to be received from the SBA.

3. Once an SBA loan application is submitted, what is the typical time period before receiving an
authorization (SBA approval) or a declination of the application? In your experience is this
authorization (approval} or declination always in_writing? The SBA typically sends a screen out
letter prior to authorization/declination of an application. The screen out letter is usually sent
within a few days up to three weeks after receipt of the application depending on their current
case load. The screen out identifies questions and additional information required prior to the
SBA moving forward with the application review. When all items are addressed by the screen
out it typically takes an additional few days up to three weeks bhefore the authorization or
declination is provided. Yes, my experience is that the authorization or declination has always
been in writing. The estimated timing listed above appears to be consistent with the
applications submitted by RBA to the SBA on behalf of TMC. Based on the provided
documentation the Rural and Greenfield stores were submitted on 7/13/11 (SBA00039), the
screen out was produced in two weeks on 7/27/11 {SBA00029) and the Authorization was dated
four days later on 8/3/11 (SBA00016). The Glendale store’s submission date appears to be
2/24/12 (SBAQ0242) with a screen out date five days later on 2/29/12 {SBA00209), RBA’s
response as of 3/6/12 (SBAQ0206) and SBA Authorization was eight days later on 3/14/12
(SBAD0193). PV’s submission date appears to be 6/20/12 (RBAZ003268). The screen out was
completed on 6/28/12 and sent to RBAZ on 7/2/12 (RBAZ003384), 12 days after receipt. RBA’s
response is dated five months later on 12/3/12 (RBAZ003983). The SBA followed up the same
day requesting current financials (RBAZ003974). The SBA responded the following day on
12/4/12 indicating several of the items on the screen out dated 6/28/12 still needed to be
addressed (SBA004135). The last communication available is from 12/27/12 from the SBA
indicating that they are following up on a voicemail the SBA left for Michael Harris on the
previous Thursday but have yet to receive a response (RBAZ004188). The purpose was stated to
finalize the underwriting and complete the loan authorization.

4. Would a lender, upon receiving a response from the SBA with an authorization, declination or
needs list/screen out, be required to convey that response to the borrower/applicant? The SBA
authorization is not a commitment to loan but rather an agreement with the lender for the
government guaranty. However, as per Reg B lenders have legal obligations to communicate to
borrowers within a reasonable time whether their loan application is approved, adversed or
incomplete.

5. |f the loan for the Paradise Valley location were submitted in January/February of 2012, and it
were not approved by the SBA, would the lender have been required to notify TMCC that the
SBA loan application had been declined? s this requirement referred to as Regulation B or “Reg
B?” If the loan request had been adversed at either the bank or SBA level, the lender is required
to notify the borrower in a reasonable timeframe to be compliant with “Reg B”.
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If the SBA had screened out your client’s application for an SBA on the basis that it believed
there to be a “collateral shortfall”, and the SBA had suggested additional assets your client could
pledge in order to satisfy what the SBA had suggested was “coliateral shortfall”, would you have
given your client the option of pledging the additional assets to satisfy the SBA? Yes.

In_reviewing a needs list/screen out letter from the SBA for an SBA loan application you had
submitted on behalf of your client/borrower, if the SBA had not requested a business valuation,
would you nevertheless have obtained a business appraisal and submitted it? Why? While a
lender can have additional requirements to what the SBA requires, in my experience it would be
uniikely for a lender to require a business valuation due to a screen out from the SBA which is
not requiring it.

if a borrower such as TMCC were to request your bank to make it a loan for $500,000, would
your bank make such a loan if all TMCC collateral had already been secured by another bank,
and the individual principals of TMCC had already made themselves personally obligated for the
previous [oans in the amount of $1.6 million? While it is possible for a bank to extend credit
approval if there is a lack of sufficient collateral available due to another lender’s security
interest in the applicant’s collateral, in my experience banks are very reluctant to do so. A
personal guaranty to other banks would not necessarily prevent an approval if the applicant
demonstrates sufficient ability for repayment.

On the Rural/Guadalupe and Greenfield/Southern stores which were processed in one loan
application, would it take any longer for SBA authorization with 2 stores than 1 store? Having
two stores processed within one application does not necessarily require a longer time for
authorization. It is possible for it to take longer if one of the stores adds complexity that has
additional requirements needing more time to satisfy. Typically, however, meeting the
requirements for each location under one loan can be done simuitaneously. Referring back to
the answer for Question 3, the SBA provided the screen out in 12 days and the Authorization in
4 days after receiving RBA’s response. We generally anticipate the SBA to respond with a screen
out to a loan request within three weeks.

Is there a standard checklist of documents a lender would require in order to underwrite and
close a loan when dealing with construction of a building to be situated on property leased by
the borrower? Yes, typically lenders have prepared checklists which cover a variety of potential
circumstances for loan requests, including construction on leased land.

Is there a different checklist of documents a lender would require when the borrower owns
rather than leases the property? Owning versus leasing land creates some differences in
documentation. An example of a difference would be obtaining a copy of ownership records
and/or loan information on owned land compared to obtaining a copy of the lease for leased
land. Security interest is also impacted when comparing owned versus leased land.

What are the general differences between a PLP lender and GP lender? A PLP lender must be
one of the more experienced SBA lenders and are delegated the authority to process, close,
service and liquidate most loans without prior SBA review. A GP lender must submit each SBA
loan request to Standard Processing for a full SBA review.

What do you believe to be the major advantage a PLP lender has over a GP lender? A PLP lender
has the authority to make SBA loans, subject only to a brief eligibility review and assignment of a
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loan number by the SBA. A GP lender does not have that authority. Therefore, the underwriting
process is generally quicker for a loan processed by a PLP lender because it only happens at the
bank level. A loan submitted by a GP lender is underwritten at both the bank level and the SBA
level. The typical time expected for the SBA to review and provide a screen out letter is up to
three weeks. Once the lender responds to all of the screen out questions and provides any
additional information required, we expect the Authorization decision within days but at the
latest three weeks.

14. From a borrower’s perspective, what is / are the most paramount issue(s) in obtaining a loan?
Most applicants are able to complete the application process without issue. Completing the
application is more of a timing factor based on the applicant’s efforts. Meeting the criteria for
approval is typically the most paramount issue which is at the underwriting level. During the
underwriting process, most lenders determine the viability of the applicant to produce the
conditional requirements to close the loan. If a lender is not comfortable that the applicant will
be able to adequately satisfy the conditional requirements the lender will typically require the
information prior to approval.

15. As a PLP lender, have you processed loans through “General Processing” on occasion? How
many GP |oans have you been involved with over your career? No. Asa PLP lender, we can have
a loan request fully reviewed by the SBA similar to the Standard Processing that is required for
GP lenders. | do not recall exactly how many loans | have had fully reviewed by the SBA during
the past 19 years, but it has averaged less than one per year. Additionally, | have assisted other
bankers on loan applications that have been fully reviewed by the SBA.

16. In your experience, had RBAZ submitted both the Glendale/12th St loan application and the PV
loan application together as 1 loan application, would the SBA have accepted that application
and processed it as 1 loan request? Yes. There is no apparent reason the SBA would not have
processed Glendale and PV as a single loan request, similar to how the SBA processed TMC's
first two store locations financed by RBA, Greenfield and Rural

17. What is an SBA “screen out” letter? After reviewing the submitted application, the SBA will
generally provide a screen out of questions and/or information required to complete their
review in order to come to an approval decision, or Authorization. In my experience it is
common for a loan request to receive a screen out prior to receiving the Authorization.

18. Is there an SBA deadline for compliance with a “Screen out” letter”? |s that set forth in any
published SBA regulation? How do clients you've processed SBA loans in the past for typically
react to screen out letters/ needs lists from the SBA? | am not aware of a deadline set forth in
any published SBA regulation. Applicants typically have deadlines to close the loan so they most
likely comply to the SBA screen out requirements. It is up to the lender to properly set the
applicant’s expectations that the screen out is an expected part of the process.

19. In your experience, how soon does an SBA lender respond to an SBA screen out letter? As soon
as possible. Depending on what is required from the screen out will determine how long it takes
to respond. Generally, the responses to the screen out can be provided within days and up to
two weeks,
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20. In viewing the items set forth in the June 28, 2012 screen out letter from the SBA for the PV
store location, what do you believe would be the typical time it would have taken an SBA lender
to _provide an adequate response? (RBAZ 003385) The requests by the SBA on the screen out
appear to be reasonable and typical. Excluding the items required to be brought in by TMC, a
typical time to provide a response would be within a week. The records provided show TMC was
consistently timely in providing items requested. Therefore, adding the items required to be
brought in by TMC should not have added any additional time.

21. What is the consequence if an SBA loan applicant fails to timely comply with the “screen out”
reqguirements? The SBA will not move forward toward authorization without a response to the
screen out.

22, |s it commonly understood among SBA lenders that personal Financial documents/statement
will become stale at a certain period of time? What is that period of time?{(RBAZ 003980} Yes, it
is commonly understood among SBA lenders that personal financial documents become stale
after 90 days, as outlined within the SBA SOP.

23. Within 30 days of a completed application, is it a requirement that a_lender provide the
applicant with an approval, declination or a needs list? In your experience_is_this always in
writing? After receiving a completed loan application, it is my experience that It is common
practice among SBA lenders to provide an applicant with an approval, adverse action or
incomplete notice in writing within 30 days to comply with Reg B.

24. In_your 14 vears of experience, has the SBA ever provided you or_anyone you work with a
“verbal” approval of an SBA loan? In my 19 years of experience in SBA lending, the SBA has not
been known to provide a verbal approval, at least not accompanied by a written Authorization.
Lenders rely on the SBA Authorization to secure the Government Guaranty.

25. Once an SBA loan has approved a loan application, what is the maximum period allowed for the
SBA Lender to close the loan? The SBA allows a loan’s first disbursement of loan proceeds up to
six months after the date of Authorization. They allow for the loan’s full disbursement up to 24
months. An extension to each can be requested.

Opinion from Reviewing RBAZ and Third Party Loan Files

Based upon my 19 years of SBA lending experience in which | have been involved with hundreds of SBA
7a loan requests, my opinion from reviewing RBA’s handling of the three loan requests by TMC for the
four store locations at Greenfield, Rural, Glendale and PV are that the lender caused multiple delays,
often poorly setting the applicant’s expectations. In a number of instances, RBA not only poorly set the
applicant’s expectations but provided misleading statements to the applicant. Applicants rely on their
chosen lender to guide them through the process and set their expectations for timing and the process
in general.

There are numerous times throughout the three loan requests by TMC that RBA did not appear to act in
a timely manner. Most of the delays can be measured in days or weeks, but several can be measured in
months. The last application request was for PV, which appears to have the longest delays. A few
examples include:
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e The first communication within the provided documentation was between TMC, Kathye
Pease and Jim Thompson, dated 12/21/10 (RBAZ08178). Kathye P. states, “Jim. Attached are
all the forms. The PFS is completed and signed but you have to sign the other forms”. On
12/29/10 (TMCC006071) Jim T. emailed David Sczapa of Homerun Financial that “Forms
have been completed and thought Kathye forwarded to you. Please check prior to me
contacting Kathye.” Additionally on 12/29/10(RBAZ06886) Michael Harris of RBA emailed
Penny lohnson stating, “Penny, | need you to obtain a credit report on the following
potential borrowers please: James Thompson — [xxx-xx-xxxx] Janice McCarthy — [XXX-xx-
xxxx]”. On 6/9/11(RBAZ000151) Jim T. sent an email to a group including Kathy P. with
Michae! H. and David S. cc’d stating, “Ladies This loan app has been in review for 4 months
thru SBA and is ready to be funded with this information. Please assist to get this
information to Michael Harris asap THANKS”. [There is very limited documentation provided
through June 2011 but the documentation available shows that TMC appears to be actively
completing a loan request with RBAZ since December 2010, including completing loan
application forms and having their credit reports obtained. The loan was not submitted for
Rural and Greenfield until 7/13/11 (SBA00209).]

s The Rural and Greenfield application appears to have been first submitted to the SBA by
RBA on 7/13/11 {SBA00039). The SBA Authorization is dated 8/3/11 (SBA00016). The title
company appears to first have been contacted on 8/30/11 (RBAZ000256) to provide title.
Request for title commitment can be ordered prior to receiving a complete application.
Most lenders request title commitment while a completed application is being internally
underwritten. The title commitment was communicated to be available on 10/17/11
{(RBAZ000429).

¢ On 11/10/11(TMCC002674) Michael Harris responded to a voicemail from Jim Thompson
regarding three new locations, including PV. He indicated he needed three items in order to
complete a new SBA application: Copies of the signed leases, Copy of the purchase contract
for the land at Paradise Valley and Updated Thompson McCarthy financial statement that
covers 9/30/2011. The application for PV appears to have been submitted on 6/20/12
(RBAZ003268). [Often the delay in submitting an application can be outside of the lender’s
control as they may need to wait for requested information from the applicant. However, in
this case the applicant, TMC, is typically very responsive and proactive in providing
documentation.] The applicant (Kathye Pease) and Michael Harris of RBA had email
correspondence on 2/15/12(TMCC002099 and TMCC002261) about the PV loan request
‘missing the deadline’ due to financials dated beyond 90 days when it was submitted. There
have been no records provided which support that the PV loan request was submitted prior
to 2/15/12. The available records indicate the submittal date was 6/20/12. Kathye P.
provided the updated financials on 2/21/12(TMCC001967) and asked Michael H. if anything
was needed. On 2/22/12(TMCC002075) Michael H. indicated “I need the following and then
I was told we would be done....2010 Personal Tax returns...2011 W2 income statement.”
The tax returns were provided the same day and the W2s were provided on
2/27/12(TMCC001975). The following day Kathye P. asked Michael H. and Emily Chedister of
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RBA via email(TMCC006363-6364) when they could expect funding for Glendale and PV. His
response was “any day now”. She followed up asking again if they are “headed for another
long approval process” and he again responded “Not at all | am truly expecting your
authorization from them any day at this point”. Kathye asked again (TMCC002105)
“anything from me? You have all right?” Michael H.’s response was “Nope we are solely
waiting on the SBA right now”. On 3/6/12(TMCC001978) the applicant again asked about PV
and was told by Michael H. “Guys | am a step ahead of you Paradise Valley will be the
fastest yet, it has already been prescreened and is well on its way to being authorized.” The
applicant requested the status of the PV several times more prior to the record of
submission on 6/20/12. On 4/26/12(TMCC001274) Michael H. indicated “Paradise Valley is
at the mercy of the SBA, | checked in this morning and they have moved it on to the
signature (approval) level however they are still running a couple of weeks behind. | was
told to call back tomorrow and/or Friday as they will be able to give me a better target date
for approval." [The records provided show the loan would not be submitted for another 55
days and not at the signature (approval) level as was indicated by Michael H.] On
6/11/12(TMCC001464) Kathye P. inquired to Michael H. and Anthony B. “What is the status
of the SBA approval for Paradise Valley location? This has been in the process since Jan/Feb.
Let me know.” Michael H. responded, “I spoke with them on Friday and it was approve at
the Loan Specialist level and now we are waiting on the director’s signature. It’s the director
who has been backed up, however, | anticipate an approval in the next couple of days since |
am cailing everyday at this point.”(TMCC000983)

¢ The SBA Authorization for Glendale is dated 3/14/12 and Kathye P asks on 3/19/12
{RBAZ001752} “I understand the funds have been approved for DB Glendale 12™ Street
location. Effective 3/14/12.1 am working to gather all the receipts together so that | can get
Thompson McCarthy reimbursed...”. Emily Chedister replied, “We received the SBA
Authorization on Friday. Michael is out of the office today and should be back tomorrow.
There are initial loan docs that will need to be executed and the draw spreadsheet
completed before we can advance any funds for this location.” [They didn’t close until
approximately three months later on 6/11/12.] ‘

e The SBA provided their screen out of the PV loan request on 7/2/12(RBAZ003384). The
screen out lists their questions and requirements to proceed toward Authorization. The
answers to the screen out were not sent from RBA to the SBA until 12/3/12{RBAZ003983).
[Between 7/12/12 and 12/4/12 the applicant asked RBA multiple times about the status and
if anything else was required. When the applicant was provided with items needed they
responded in a timely manner.] The applicant is informed on 9/6/12(TMCC005372) after
another inquiry regarding the PV loan approval status by Michael H. that “the lone item that
we need to complete PV is a business valuation. | have the bid requests out to three
companies currently. Once | get them back | will let you know the cost and time to complete
it. This is something the SBA wants to see due to the continued growth of the company.”
The business valuation appears to have not been engaged until 10/10/12 (NV0O00017, 48-
51), or 34 days later. When the applicant asked whether the SBA or the bank is requiring the
business valuation, Michael H. stated the SBA is requiring it. There is no record provided
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that the SBA required the business valuation and the applicant asked Michael H. multiple
times to receive a copy of the SBA’s request for the business valuation. The applicant
continued to inquire about the valuation’s completion from 9/6/12 through its completion
on 10/24/12. There were additiona! items requested by RBA after the valuation completion
[in which the applicant appears to provide in a timely manner]. RBA’s response to the SBA’s
screen out was provided to the SBA on 12/3/16 according to the records reviewed five
months after receiving the screen out.

Setting an applicant’s expectations are critical for a lender. Applicants rely on a lender’s experience and
expertise in properly processing their loan request in a timely manner. Most applicants incur other
expenses during the process and these expenses can be significant. These fees are not limited to but
may include: legal, escrow deposits, survey, architectural, accounting, construction, permitting and
inspection. Many of the fees may not be recovered if the loan is not closed. Delays can also cause
prospective borrowers significant loss of opportunity. Expectations may be required to be updated or
revised throughout the process as the process is fluid with many aspects of the loan process happening
simultaneously. [In reviewing TMC’s three loan requests for the Rural, Greenfield, Glendale and PV
locations, there appear to be many instances whereby the applicant’s expectations were not properly
set by RBA. In some instances, the records indicate the applicant was misled throughout the process.]
Multiple examples are listed as follows:

o There was very limited documentation available prior to 6/9/11 but on that date
(RBAZ0O00153) Michael H. indicated “I need these as quickly as possible as | had them agree
to the authorization pending these documents”. The pending documents were listed as the
applicants’ 2010 W2s and 2007-2009 tax returns for the James L. Thompson Living Trust.
[Based on the records provided, this loan request doesn’t appear to have been submitted
until 7/13/11. It has been my experience the SBA doesn’t agree to an authorization prior to
reviewing the ioan application.]

¢ On 11/10/11(TMCC002627) Jim T. asked Michael H. “Are we truly approved for $2.5
million...to add 3 locations now. What are chances of going to the SBA 5 million limit?”.
Michael H.’s response was, “Jim, you can go to $5 million without any issues...We should all
start to function like well oiled machine going forward.”

¢ For the Glendale location the available records appear to indicate the loan application to
first be submitted to the SBA on 2/24/12. However, on 2/8/12 {TMCC001866) Michael H.
indicated in a response to Kathye P. providing the Glendale loan application and stating “It
was faxed over to you last month as well”, that he “Got it, and | forwarded it to the SBA. |
will keep you posted on the progress”. '

e On 2/15/12(TMCC001904) Michael H. indicated, “I expect the approval any day now |
answered a few questions for them on Friday so we should be set at any time now” in
response to Kathye P.’s question, “When do we anticipate having funding for the 12" st.
Glendale Location”.

¢ In response to Jim T.'s question, “Are we headed for another long approval process? Not
feeling secure with 3 upcoming projects happening soon.” 2/28/12(TMCC006363}, Michael
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H. indicated “Not at all | am truly expecting your authorization from them any day at this
point”. The SBA sent an email of the screen out to Michael H. on 2/29/12(SBA00209) that
they cannot complete their credit analysis and/or authorization without additional
information as outlined in the screen out letter.

Also on 2/28/12(TMCC002106/7) Kathye P. asked Michael H. “I am just checking on when
the funds will be available for the 12"/Glendale and the PV locations. | am getting quite a
few bills in here to pay”. Michael H. responds “Any day now | am hoping we can have this
done at the beginning of next week. | am still waiting on the loan authorization”. [He
doesn’t address her inquiry about the PV location and doesn’t let her know that PV has not
been submitted.]

On 3/2/12(TMCC002026) Michael H. states “If | get this [Certificate of Franchise] back today
I can get the Authorization by Monday afternoon”.

On 3/5/12{(TMCC002257) Michael H. states “I believe we will have our approval within the
next couple days”. On 3/6/12 (TMCC002113) Michael H. states “we are just waiting on the
person who signs the authorizations to sign yours. So hopefully this afternoon or tomorrow
we should have it”.

On 3/6/12 {TMCC002113) Kathye P asks Michael H. “Can you get the documents together so
that we can [get] paradise valley rolling quickly...it is right behind Glendale n 12" street”. He
responds, “Guys | am a step ahead of you Paradise Valley will be the fastest yet, it has
already been prescreened and is well on its way to being authorized”. [The records
available indicate it was not submitted to the SBA for Authorization until 6/20/12, 3 %
months after his email.] Kathye P. forwards the response to Jim T. stating, “Ok...Now | know
he is not being truthful {not say lying) but no tax id, no corp documents, no forms signed by
you.....hmmm...”.

On 3/15/12{TMCC002048) Kathye P. asks Michael H., “Please let update me on the timeline
for Glendale and for PV SBA approval”. The authorization was on 3/14/12 (SBA00193) for
Glendale.

On 3/21/12 (TMC002301-2) Michael H. states, “‘| am back in town and shooting for Friday”
in response to Kathye P.’s email, “I hoped to get the loan docs signed this week, so that | can
get the expenses reimbursed for this project.”

Applicants asked Michael H. about signing date on 3/23/12(TMCC002077),
3/27/12(RBAZ001761) and 3/28/12{TMCC001954).

On 3/29/12(TMCC002310) [the applicants express their frustration in an exchange] Jim T.
asks, “any response?” Kathye P. states, “Nothing. And | copied Stuart Olsen. Tomorrow | am
in the area of the bank. | am dropping by. This is really ridiculous. Don’t you agree?” “l do
agree Get the two of them together”, responds Jim. To which Kathye P. adds, “Even better
since Michael Harris never tells two people the same thing”.

On 3/30/12(RBAZ001826) Michael H. asks Marla Woods of RBA, “get Thomas Title involved
and see what their timing is”.

On 3/30/12(TMCC002084} Jim T. informs Michael H. “I am again not knowing what is going
on with our loan through RepublicAz Bank. | have asked Kathye Pease to follow up and she is
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very frustrated that not only do we not know what the issues are, we do not receive clear
communication from yourself as to what the problems are. We are trying to be a good
customer and to be patient, but the lack of information and timeline is not comforting. &n
bsp; Usually there are problems when a business treats a customer in this manner...! can
always deal with the real story and do not feel that you are being professional regarding our
loan and the date to sign the documents. | would appreciate some straight up answers and
am sure you would feel the same in our position”. Michael H. responds, (TMCC001911})
“One word, ‘Marla’”, adding “you will not head into next weekend without a closed loan”.
Kathye P. states to Jim T., “OMG...he not only throws everyone else under the bus, he
lies...where is the list? Why is there any requests for documents at all, he said we would
only need an approval. | bet it is the same stuff we already sent him...can | respond asking
for the list”. Kathye P. then emails Michael H. that evening (RBAZ001831), “I understand
from Jim Thompson that you replied to his email last night and that there are issues in
relation to the Glendale/12™ site loan. He mentioned documents needed. | hope you can
understand my frustration after calling you, leaving messages, dropping by and sending
emails to you, and never receiving a response. | do not want to be harassing you, but | need
some type of response when | have Jim waiting on an answer on a time for signing
documents. My job for him is to get the loans approved and the projects funded, and ensure
that everyone is paid in regards to his upcoming projects. | feel that | respond to both you
and Emily quickly when asked to provide ‘any’ information in regards to the SBA loans.
Please keep me in the loop and let me know what is happening, so that | can handle
schedules or items on my end as we will be working together for quite some time based on
the growth that Jim has forecast for the next few years, Please let me know what is needed
to get this Glendale/12™ Street loan funded”. Michae! H. responded the following day
(TMCCC000973), “At this point the item | need from you is the insurance information”.

* Inresponse to Kathye P.’s question {TMCC001559) of, “What is the time line for getting the
loan funded?” Michael H. responded “We are completing the loan documents as | send this
email”. On 4/6/12{RBAZ001855) [Marla W. appears to clearly be indicating the loan docs
have not yet been prepared] as she states to Stuart Olson and Kimberly Pappas, both of RBA
“Not all of the remaining items are needed to do the loan docs or close the loan, but some
are”.

e On4/26/12(TMCC001638) Kathye P. asked Michael H., “What is the status of the funding for
Glendale. | have some large bills coming through. And Paradise Valley? Same issue.” His
response was {(TMCC001274), “We are getting close on Glendale...Paradise Valley is at the
mercy of the SBA, | checked in this morning and they have moved it on to the signature
{(approval) level however they are still running a couple weeks behind. 1 was told to call back
tomorrow and/or Friday as they will be able to give a better target date for approval”. From
the records provided it appears the PV loan request was not submitted to the SBA until
6/20/12.
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e On 5/8/12(TMCC001130) Jim T. indicates to Michael H., “RepublicAZ has again not been
able to close our loan at Glendale Ave. This long delay is causing both emotional and
financial problems for myself and our company. Is there any way we can close this week?”

e Loan docs for Glendale were prepared on 5/9/12{RBAZ06455) and signed by applicant on
5/13/12(RBAZ06168).

e 0On 6/11/12 (TMCC001464) Kathye P. asks, “what is the status of the SBA approval for PV?
This has been in process since Jan/Feb.” Michael H. responds, “! spoke with them on Friday
and it was approve at the Loan Specialist level and now we are waiting on the director’s
signature.....I anticipate an approval in the next couple of days since | am calling everyday at
this point.” The records indicate the loan request was not submitted to the SBA until
6/20/12 (RBAZ003268).

e On 6/14/12 (RBAZ003261-3266) Kathye P. sends an email to Jim T. expressing her
frustration with RBA due to time frame issues and she had been “Informed by the SBA office
that the 5 months we have been waiting for SBA approval on our PV |loan is inaccurate. | am
in the middle of finding ou[t] when or even if it was every submitted.” Jim T. responds to
pursue and he doesn’t want to give RBA another loan application. [The email was apparently
inadvertently sent to Emily C. of RBA.] Michael H. responded that he “will contact the SBA
and withdraw the request for PV.” Kathye P. responded they “did not ask you to withdraw
anything or change anything for PV.”

e 0On6/28/12 (RBAZ003374-3375) Michael H. sent an email to the SBA checking on the status
of the PV loan submission. The SBA responded on the same day “Your app has just been
assigned to a loan officer for review. Please wait to hear from the SBA soon.”

e On 6/29/12 (RBAZ 003376-3377) Michael H. forwarded what appears to be the same email
to TMC but there were a couple significant changes to the SBA’s wording. it now stated,
“Your app has been assigned to aSr.loan officer forauthorization. Please wait to hear from
the SBA soon.”

e The SBA sent their prelim screen out to Michael H. on 7/2/12 (RBAZ003384-3387) and the
formal screen out on 7/5/12 (RBAZ003389-3392).

e Kathye P. sends an email to Michael H. requesting a status for the SBA approval on PV on
7/11/12 {TMCC001041). The following day Michael H. sends a response that he is waiting for
the “SBA’s final questions which he should have today.” (TMCC001287-1289)

¢ On 7/13/12 Michael H. sends an email responding to TMC’s status request with an
attachment. The attachment appears to be the identical screen out letter from the SBA
dated 6/28/12 and originally sent to RBA on 7/2/12. However, when it was forwarded to
TMC it shows a date of 7/12/12. In reviewing the documents provided by the SBA there is no
record of a screen out dated 7/12/12, only the original one dated 6/28/12. Similar to the
SBA email dated 6/28/12, the letter appears to have been altered prior to forwarding it to
TMC (TMCC0O00638-642).

e On 7/14/12 and 7/18/12 (TMCC000602-608) the applicants have multiple emails amongst
themselves questioning when the PV application was actually sent to the SBA and their
ongoing frustration with RBA. TMC also asks Michael to “verify that we need to get all these
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documents and forms prior to us going through all the processes and work to get this for
him.” (TMCC000567-568) Michael H. states he is, “going through everything now and will
follow up with TMC shortly.” (TMCC000849-851) TMC also requests the letter that Michael
H. indicated he sent to the SBA because “this particular specialist is off base” (TMCC000894-
897; TMCCO000683-685). TMC also asks Michael H. if he was able to “sort everything out to
update them on what they need to get together” (TMCC000531-534; TMCC000920-924).

On 7/18/12 {TMCC000677-682) Jim T. asks Michael H. if, “we are really just beginning the PV
approval?”. Michael H.’s response is, “who stated we were at the beginning stages of the PV
approval? As this is incorrect”.

On 7/26/12 (TMCC000852-853) Kathye P. asks Michael H. for the “status of the SBA
approval” for PV and if he has “heard anything back from your letter or in regards to the list
of requirements?” .

On 8/1/12 (TMCC005971) Kathye P. asks Michael H. again “just checking to see if you have
any word on the letter you sent and the list of items you said you would update me on”. His
response is that he “was to received a new needs list yesterday and as now have not”.
Again, there is no record of the letter Michael H. indicates he sent to the SBA for clarification
of their 6/28/12 (7/12/12 according to Michael H.) screen out letter {TMCC005348).

On 8/7/12 (TMCC005331-5335}) Kathye P. informs Michae!l H. “still waiting on some
clarification on what paperwork is being requested to get this PV location approved and
funded”. She adds “this loan was requested in January, and we are entering August now. Do
you have a time line that we can work with here?”

On 8/8/12 (RBAZ003578) Michael H. responds to TMC “Okay | finally received my updated
list” and also indicates “these are the only outstanding items needed by the SBA Specialist
to complete the request.” There is no record in the provided files of an updated list by the
SBA Specialist (RBAZ003578). .

8/22/12 (TMCC0O0000476) Kathye P. states to Michael H. “last week | was under the
impression that the PV loan approval was imminent”. Michael H. states “I have responded
to the SBA with the financials and answered their questions we are waiting on them at this
point”. There are no records provided indicating the financials were sent or received by the
SBA at that time (TMCC000698-700).

On 9/6/12 {TMCCC005397-5398) Michael H. informs Jim T. “the lone item that we need to
complete PV is a business valuation. | have bid requests out to the three companies
currently. Once | get them back | will let you know the cost and time to complete it. This is
something the SBA wants to see due to the continued growth of the company”. The
business valuation is dated as of 8/31/12 and there are no provided records that the SBA
has required a business valuation. Jim T. asks Michael for “a copy of the request from SBA
for paradise”.

On 9/11/12 (TMCC005521-5523) Kathye P. asks if the business valuation is an “SBA
requirement, or the RepublicBank requirement?” and asks again to see a copy of the
request. His response is “The valuation is an SBA requirement”.
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e On 9/24/12 {TMCC005318-5319) Jim T. asks Michael H. “how are we doing on the PV
approval?” He responds “we are simply waiting on the appraisal”. He adds “I anticipate
having it back by Monday, the time frame after that is to get it over to the SBA attorney for
review and it should be done within 2 days. However their two days is typically a week. fam
hoping to have this closed by next Friday” (TMCC005645-5646).

e On 10/3/12 {TMCC005565-5566) Michael H. states to Jim T. “your appraisal should be
completed on Tuesday. That’s the last hurdle and then we will get PV closed during your
long stay”. He adds on 10/4/12 ‘Il expect the loan to close on or before 10/12/2012.’

e On 10/5/12 (RBAZ003726-3727) Kathye P. asks Michael H. for “an update on the SBA
approval for PV, or the business valuation”. He responded “they should be on contact with
you by Tuesday to finalize the valuation which the last hurdle for the final SBA
authorization”.

e 0On 10/10/12 (TMCC000172} Kathye P. informs Michael H. she did not receive a call from the
valuation company and asks if she should give them a call.

e 0On 10/10/12 (TMCC000220-228) Kathye P. responds to Michael H. stating “you are getting
ahead of everything” with “I wish | was getting ahead of myself, every time we think we
might be close to closing this loan, or at the very least getting the SBA approval, something
comes up”.

e On 10/11/12 (TMCCO0000188-192) Jim T. asks Michael H. if he is “talking to SBA about
Paradise? Are you sure we can continue to move forward with a lease on another site?
When do you expect paradise approval?” Michael H. replies “the issue with PV is not the
SBA | have received their “Verbal” approval however we cannot get the signed authorization
until we receive the business valuation.....So long story short there are no credit issues it’s
the SBA needing to check their appropriate boxes before they issue the Authorization. ...5o0
yes go into the other lease”.

e On 10/12/12 (TMCC000184-185) Michael H. emails TMC “On a side note, | will need the
company financial statements through 8/31/12 or 9/30/12 if those are prepared also. My
reasoning is that the original financial statements we sent to the SBA were from April and
even though the SBA is telling me all we will need is the valuation, we have learned they
always want more. The only thing | can see them asking for when | send the valuation in is
an updated set of financial statements. So in an effort to be proactive | would like to get
those from you now so we are ahead of the game.” [From his statement that the original
financial statements we sent to the SBA were from April, it appears to support the first
submittal to the SBA for the PV loan was 5/1/12 or later.]

* 0On 10/13/12 (TMCCO0S694) Jim T. wants to meet with Michael H. because of the business
valuation delay and he is “again not feeling comfortable about moving forward with new
tocations. | just need to know the score as | am looking at 7 sites”.

* On 10/25/12 (TMCC00S345-5347) Michael H. indicates they have received the business
vatuation and have officially sent it over to the SBA. Michael H. also indicated he will call to
get an ETA on the authorization once he receives confirmation of its receipt. The first record
of the SBA receiving the report is 12/3/12.
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e On 11/1/12 (TMCC005640-5641) Jim T. asks Michael H. again for an update on the PV
approval. He is told by Michael H. he believes it will be authorized as they would have
denied it several months ago already. He also indicated he is “not worried in the least bit
that we will get the loan done”. The most recent communication provided of the
application by the SBA is from the screen out which indicated they requested more
information to complete their review.

e 11/14/12 (TMCC005519-5520) Jim T. explains the bind he is in financially and that he “really
need this to happen quickly and not hearing any updates and expected approval date are
causing me some grief”.

e 11/27/12 (RBAZ003942-3943) Michael H. indicates to Kathye P. he “hopes to have this done
with in the next two weeks, meaning you are completely closed and its funded”.

e 11/28/12 {RBAZ003947) Jim T. thanked Michael H. and Stuart Olson for the conference call
on 11/27/12. He recapped stating “You said you are confident the loan application for PV
site is about to be approved...| am assuming that the funds we have needed to use to build
this project will be reimbursed”.

¢ In the documentation provided to me, 12/3/12 is the first date in which there is any
information provided to the SBA from their 6/28/12 screen out. Michael H. states “Attached
are the responses to the screen out questions dated 6/28/12. This is the first of two emails”
{RBAZ004073; RBAZ003989-4072; RBAZ003987-3988).

e 12/3/12 (RBAZ003983) Michael H. sends a separate email to Dan Smallhouse, the SBA Loan
Specialist, “giving him the heads up that RBA has responded to the screen out questions for
PV”. Michael H. replies to the email Dan Smalthouse sent on 7/2/12.

* Anemail dated 12/11/14 (RBAZ008428) to Ralph Tapscott from Emily C. stated on 12/20/12
she was asked to attend a meeting with TMC and RBA. She indicated Jim T. was more than
frustrated with the amount of time it took RBA to receive an SBA Authorization....Michael H.
and Stuart O. explained to TMC because RBA is not a PLP lender RBA could not approve the
loans in house. it was concluded there was no longer a working relationship between TMC
and RBA.

e 12/27/12 (RBAZ004188) Dan Smallhouse sends an email to Michael H. indicating he has not
heard from him since he left a voicemail last Thursday. He also indicates he’s looking for
clarification on liens so that he can ‘finalize the underwriting and complete the Loan Auth.’

e 1/8/13 (TMCC000001; TMCC0O00046-47) Jim T. sends an email to Michael H. and Stuart O.
that he is “hoping that we are ready to close the loan for PV. | remain concerned about this
loan and upcoming requests”. It appears he still believe they have a working relationship as
of that date. Michael H. responds that he is working with the SBA to get it completed as
there were a couple of questions.” He appears to also believe they still have a working
relationship.

¢ The final communication provided to me regarding RBA trying to complete the PV loan for
TMC is from Jim T. asking Michael H. on 1/8/13 (TMCC000073-74} “if he is hanging on an
illusion that he is really getting approved on this loan? Are the promises of upcoming new
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sites being approved reality? How does Stuart leaving Republic affect the many assurances
to him? “

I've listed all of these communications to illustrate the consistent pattern of TMC expressing their
concern about RBA getting their loans approved and closed while RBA provided numerous assurances
along the way how close they were to closing which were proven to be untrue. There also are numerous
references listed above whereby RBA indicates they have had communication with the SBA which were
not found in the emails provided by RBA nor the SBA. In some cases, the information provided to me
contradicts what is being told to TMC by RBA. Therefore, the expectations set by RBA for the applicant
appear to be poorly set throughout the process of their three loan applications, along with numerous
delays by RBA that do not appear to be justified.

As you have requested, a reasonable timeline to obtain an SBA Authorization and closing of the loan,
assuming a full SBA credit review, is as follows: Up to three weeks to receive screen out from the SBA
from date of submission; typically a couple days to two weeks to respond with answers to questions and
provide any potential additional information requested; a few days up to three additional weeks for
Authorization, and; one to two weeks to close. To recap, a 30 to 60 day timeframe to close is generally
expected when a loan is initially sent to the SBA for a full credit review.

Y Gy —

Douglas T. Haman
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OMB Apbrova] No. 3245-0016 Expiration Date: 11/30/2012

SUMBMIT COMPLETED APPLICATIONS TO LENDERS OF CHOICE
SBA Loan Number SR U.S. SMALL BUSINESS ADMINISTRATION Loan Submitted As:
i LENDER'S APPLICATION FOR GUARANTY Reg 7(a)
S OR PARTICIPATION D cLP
Business Name of Applicant Applicant NAICS
Thompson - McCarthy DB, LLC Code: 445120 D PLP
Telephone (Inc. A/C} FIRS No. (SBA's Use)

Name of Lender

602-280-9412

RepublicBankAz, N.A.

Street Address City State ZIP

909 E. Missouri Avenue Phoenix AZ 85014

WE PROPOSE TO THE FOLLOWING LOAN TERMS: ]

Lender's Share SBA's Share Term of Loan
Guaranteed Loan 25 % 75 % 25 Years
Amount of Loan Payment Beginning Monthly Payment -
$ 597,100 1 Months from Date of Note $ 3,666.72 :
Lender’s interest Rate If Interest Rate is to be Variable Adjustment Period Quarterly Base Rate Source 3
5.50 % Per Annum Base Rate 3.25 Spread 2.25 WSJ Prime

CONDITIONS OF LENDER (e.g. Insurance requirements, standbys, other conditions. Use additional sheet(s))

The Bank will secure a $500,000 Key Man Life Insurance Policy on James Thompson

| approve this application to SBA subject to the terms and conditions cutlined above. Without the participation of SBA to the extent applied for we would not be willing to
make this loan, and in our opinion the financial assistance applied for is not otherwise available on reasonable terms. | certify that none of the Lender's employees,

officers, directors, or substantial stockholders (more than 10%) have a financial interest in the applicant. -
Lender Official {Please Typg.or rin't} Name.under Signature Title Date
W2 - A | o
Michael Harris Vice President February 24, 2012
|

NLY: | approve and certify that the applicant is a small business according to the
standards in 13 CFR 121, the loans proceeds will be used for an eligible purpose, an

d the owners and managers 4

of the applicant business are of good character.
Approving/Certifying Lender Official {(Please Type or Print Name under Signature) Title Date
. L - FOR SBA USE ONLY
Loan Officer's Recommendations .
D Approve Decline gf;:on(s)
Signature Title Date
Other Recommendation if Required State
| Approve Decline Reason(s)
Signature Title Date

THIS BLOCK TO BE COMPLETED BY SBA OFFICIAL TAKING FINAL ACTION

D Approve

. State
D Decline Reason(s)

Signature

Title

Date

SBA FORM 4- (8-09) PREVIOUS

EDITIONS OBSOLETE vt neeepem e ‘3 s om Pt

SBA 00229
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INSTRUCTIONS: Lender will complete and enclose as part of this application package, all working papers, support material, and agreements requested herein,
specifically including: ’ '
1. Balance sheet and ratio analysis - comments on frends, debt to worth, 3. Management skill of the applicant.
and current ratio. 4. Collateral offered and lien position, and analysis of collateral adequacy.
2. Lender's analysis of repayment ability. 5. Lender’s credit experience with the applicant. ldentify weaknesses.
FINANCIAL SPREAD

In Column 1 please show the most recent balance sheet figures of an existing business or the initial equity investment of a start-up business or the purchase of a
business. Columns 2 and 3 are to reflect adjusting entries, the use of loan proceeds, and loan repayment. Column 4 is to reflect the balance sheet of the
business immediately following loan disbursement. Base the financial analysis on Column 4 figures.

BALANCE SHEET Asof 12/31/2011 Fiscal Year Ends AUDITED [] UNAUDITED
DEBIT CREDIT PRO FORMA

Assets

Cash $ 778,806 | $ $ $ 778,806

Accounts Rec.

Inventory

Other 5,663 127,010 132,673
Total Current Assets 784,469 911,479
Fixed Assets 2,464,315 456,665 2,920,980
Other Assets 1,710,046 1,710,046
Total Assets $ 49588303 $ 3 5,542,505
Liabilities & Net Worth

Accounts Payable $ (110,345) | $ 3 110,345 $

Notes Payable _

Taxes

Other

SBA 19,395 11,446 30,841
Total Current Liabilities $ (90,950) | $ $ $ 30,841

Notes Payable $ $ 3 $

SBA 1,014,854 585,654 1,600,508

Other 1,085,758 1,085,758
Total Liabilities $ 2,009,662 | $ $ $ 2,717,107
Net Worth $ 2,949,168 | $ $ $ 2,825,398
Total Liab. & Net Worth $ 4,958,830 | $ $ $ 5,542,505
Profit & Loss PRIOR THREE YEARS INTERIM PROJECTIONS

Sales $ 386,041 (% 1,367,290 | $ 2,516,878 | $ 3,496,261 | $ 3,636,111 % 3,781,555

Depreciation 88,034 478,381 122,213 127,102 132,186

Income Taxes 17,989 24,566 67,751 88,582 92,125 95,810

W/D Officer Comp.
Net Profit after Tax/Deprec. | § -385,71118% -630,070 | $ 313,178 $ 528,388 | $ 549,524 | $ 571,505

PRO FORMA SCHEDULE OF FIXED OBLIGATIONS
YEAR 1 YEAR 2 YEAR 3 YEAR 4
$ 123,346 | $ 123,346 | $ 123,346 | $ 123,346

Lender's Analysis:

The financial analysis in the table above displays the company's current state of growth. The large cash balances in Bank accounts
represents the company's decision to reinvest earnings into the company for both financial stability and to assist with future growth
plans.

The interim financial financial analysis represent the 12/31/2011 fiscal year end and is based on a CPA Compiled financial statement.

Projections represent the 12/31/2012 and 12/31/2013 fiscal year ends

The estimated burden for completing this form is 2 hours per response. You will not be required to respond to collection of information unless it displays a
currently vaild OMB approvai number. Comments on the burden should be sent to U.S. Small Business Administration, Chief, AlB, 409 3rd St., S.W.
Woashington, D.C. 20416 and Desk Office for Small Business Administration, Office of Management and Budget, New Executive Office Building, Room 10202,
Washington, D.C. 30503. OMB Approval (3245-0016) PLEASE DO NOT SEND FORMS TC OMB.

SBA FORM 4-1 (9-08) PREVIOUS EDITIONS OBSOLETE

SBA 00230
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Message

From: Michael Harris [mHarris@republicaz.com]
Sent: 2/15/2012 9:29:38 PM

To: 'Accounting' [accounting@equ8ation.com]
Subject: RE: PV Location

When PV was submitted it was past the 90-day mark. | was able to get Glendale in with the 9/30 statements.
For PV | need them to be within the last 90 days.

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

From: Accounting [mailto:accounting@equ8ation.com]
Sent: Wednesday, February 15, 2012 2:28 PM

To: Michael Harris

Subject: Re: PV Location

Deadline?

Kathye Pease

Equ8ations, LL.C

PO Box 7433

TMCC002098
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Chandler AZ 85246

480-359-4883 (office)
480-307-8412 (fax)

480-466-6589 (cellular)

DO NOT COPY/DO NOT FORWARD

Warning: This messags is intended only for the use of the individual or entity to which itis
addressed and may contain information that is privileged, confidential and exempt from
disclosure under applicable law. If the reader of this message is not the intended recipient or
employee/agent responsible for delivering the message to the intended recipient, vou are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. i you recsive this communication in error, please notify me immediately.

On Wed, Feb 15, 2012 at 2:23 PM, Michael Harris <mHarris@republicaz.com> wrote:

Kathye,

Can you forward me the 12/31/2011 financial statements (balance sheet and income statement).

We made the cut for Glendale but PV crossed over the deadline.

Thank you

TMCC002099
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MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)
(602) 277-5321 (F)

“This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error, please notify the system manager.
This message contains confidential information and is intended only for the individual named. If you are not the
named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender
immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If
you are not the intended recipient you are notified that disclosing, copying, distributing or taking any action in
reliance on the contents of this information is strictly prohibited.”

TMCC002100
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SUMBMIT COMPLETED APPLICATIONS TO LENDERS OF CHOICE OMB Approval No, 3245-0016  Expiration Date: 11/30/2012
SBA Loan Number S U.S. SMALL BUSINESS ADMINISTRATION Loan Submilled As:
@i LENDER'S APPLICATION FOR GUARANTY Reg 7(a)
wTS OR PARTICIPATION D cLP

Business Name of Applicant Applicant NAICS
Thompson McCarthy DB, LLC Code: 445120 []pp
Name of Lender Telephone {Inc. A/C) FIRS No. (SBA's Uss)
RepublicBankAz, N.A, 602-280-9412
Street Address City State 2P
909 E Missouri Avenue Phoenix AZ 85014
WE PROPOSE TO THE FOLLOWING LOAN TERMS:

Lender's Share SBA's Share Term of Loan
Guaranteed Loan 25 % 75 % 25  Years
Amount of Loan Payment Beglaning Monthly Payment

$040,400 I Months from Date of Note s 4,028.80
Lender’s Interest Rate If Interest Rate is to be Variable Adjustment Peried Quarterly| Base Rate Source
5.75 % Per Annum Base Rate 3,25% Spread 2.50% ‘WSJ Prime

CONDITIONS OF LENDER {e.g. Insurance requirements, standbys, other conditions. Use additional sheet(s}))

See Lender Credit Memorandum

I approve this application to SBA subject to the terms and conditions outlined above, Without the participation of SBA to the extent applied for we would not be willing to
make this loan, and in our opinion the financial assistance a%))lled for is not otherwise available on reasonable terms. | cerlify that none of the Lender's employees,
2| &

officers, directors, or subsia ookholders (mogethan 10%) have a financial interest in the applicant.
Michael Harri c - P T Vice President // 7 / /

Title Date
LP SUB LY: | approve and certify that the applicant is a small business according to the
standards in 13 CFR 121, the loans proceeds will be used for an eligible purpose, and the owners and managers

of the applicant business are of good character.
Approving/Cenifying Lender Officlal {Please Type or Print Name under Signature) Title Date

FORSEA Ut ony e

Loan Officer's Recommendations

| | State
Approve Decline Reason(s)
Signature Titte Date
Other Recommendation if Required State
D Approve I Dacline Reason(s)
Signature Tille Date

THIS BLOCK TO BE COMPLETED BY SBA OFFICIAL TAKING FINAL ACTION

State
D Approve |:| Decline Reason(s)

Signalure

Titie Date

SBA FORM 4-1 (9-09) PREVIOUS EDITIONS OBSOLETE e o

SBA 00601 ;
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INSTRUCTIONS: Lender will complete and endlose as part of this application package, afl working papers, support material, and agreements requested herein,
spedifically including:

1. Balance sheet and ratio analysis - comments on trends, debt fo worth, 3. Management skill of the applicant.
and current ratio. 4, Collateral offered and flien position, and analysis of collateral adequacy.
2. Lender's analysis of repayment ability. 5. Lender's credit experience with the applicant. [dentify weaknesses.
FINANCIAL SPREAD

In Column 1 please show the most recent balance sheet figures of an existing business or the initlal equily investment of a start-up business or the purchase of a
business. Columns 2 and 3 ar to reflect adjusting entries, the use of loan proceeds, and loan repayment. Column 4 Is to reflect the balance sheet of the
business immediately following loan disbursement. Base the finandal analysis on Column 4 figures.

BALANCE SHEET As of 4/30/2012 Fiscal Year Ends AUDITED [ ] UNAUDITED | |
DEBIT CREDIT PRO FORMA

Assets

Cash $ 671,653 1% $ $ 671,653

Accounts Rec.

Inventory

Other 5,404 75,000 80,404
Tolal Current Assets 677,057 750,057
Fixed Assets 2,612,116 543,700 3,155,816
Other Assels 1,795,047 1,795,047
Total Assets $ 5,084,220 % $ $ 5,702,920
Liabilities & Net Worth

Accounts Payable $ 27,879 % $ 27,879 |$

Notes Payable

Taxes

Other ]

SBA 28,265 11,831 40,097
Total Cumrent Liabilities $ 56,145 |$ $ $ 40,097

Notes Payable $ $ $ $

SBA 1,014,854 628,569 1,643,520

Other 632,097 632,097
Tota! Liabilities $ 1,703,095 $ $ 1,683,520
Net Worth $ 3,381,124 |$ $ $ 4,019,400
Total Liab. & Net Worth $ 5,084,220 |$ $ $ 5,702,920
Profit & Loss PRIOR THREE YEARS INTERIM PROJECTIONS

Sales $ 1,367,290 [ $ 2,516,878 |$ 3,496,261 | $ 1,030,470 |$ 3,091,410 |$ 3,215,066

Deprediation 478,381 122,213 150,111 160,753

Income Taxes 24,566 67,751 88,852

W/D Officer Comp.
Net Profit after Tax/Deprec. |$ -630,07013 -313,178 | $ 5283881 $ 115,794 [$ 347,382 |$ 361,277

PRO FORMA SCHEDULE OF FIXED OBLIGATIONS
YEAR 1 YEAR 2 YEAR 3 YEAR 4
$ 169,878 [ $ 169,878 | $ 169,878 |$ 169,878

Lenders Analysis:

The financial analysis in the table above displays the company's current state of growth. The farge cash balances in the company's bank
account represents the company's decision to reinvest earnings into the company for both financial stability and to assist with future

growth plans.

The projected profit and loss represent the 12/31/2012 and 12/31/2013 fiscal year ends.

The estimated burden for completing this form Is 2 hours per response. You will not be required to respond to collection of information urless it displays a
currently vaild OMB approval number. Comments on the burden should be sent to U.S. Small Business Admnistration, Chief, AIB, 403 3rd St., S.W
Washington, D.C. 20416 and Desk Office for Small Business Administration, Office of Management and Budget, New Executive Office Building, Room 10202,
Washington, D.C. 30503. OMB Approval (3246-0016) PLEASE DO NOT SEND FORMS TO OMB.

SBA FORM 4-1 (9-09) PREVIOUS EDITIONS OBSOLETE
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From: Smallhouse, Dan ] <daniel.smallhouse@sba.gov>

Sent: Monday, July 2, 2012 9:34 AM

To: Michael Harris <mHarris@republicaz.com>

Subject: Thompson McCarthy DB LLC - #43783

Attach: image001.png; 43783-ScrnOut-DISMALLH0628121441.Docx

Michael - | have reviewed your Bank’s loan submission on the above subject borrower and have a number of items that need
to be addressed before | can further process/underwrite the request. Please review the attached copy of our prelim screen
out letterreflecting the items in need of addressing and contact me if there are any questions.

If we don’t receive a response within two business days, the request will be formally screened out with a copy of the attached
letter, signed and resent.

Thank you for your assistance.

Description: Descripti...

Dan Smallhouse

Loan Specialist

SBA 7(a) Loan Processing Center

(916)735-1515 Ex:8224

Fax: (202) 481-0342

Be sure to visit the SBA Lender website at http://www.sba.gov/aboutsba /sbaprograms /elending /lgpc/index.html for current information
about SBA programs, a searchable SOP and required SBA forms. The current SOP in effect is 50 10 5(D).

RBAZ 003384
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U. S. Small Business Administration  Tel: (877) 475-2435
Standard 7(a) Loan Guaranty Processing Center Fax: (606) 435-2400
6501 Sylvan Road
Citrus Heights, CA 95610

June 28, 2012

Michael Harris
RepublicBankAz NA
909 Missouri Ave
Phoenix, AZ 85014

Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783
Dear Michael,

We have reviewed the information provided with your loan guarantee request,
but we cannot complete jour credit analysis and/or the Loan Authorization until we
are in receipt of the following information:

1. A detailed listing of machinery and equipment along with bid invoices on
the improvements to be purchased with loan proceeds, along with cost
quotes. (This is required per SOP 50 10 5(E), page 219.)

2. Arevision to your proposed collateral to reduce or eliminate the collateral
shortfall as required by SOP 50 10 5(E), pages 188-189. (As submitted,
there is a collateral shortfall of $586.9K, and based on information
provided with your application, there appears to be Personal and
Commercial Real Estate along with Cash Value Life Insurance owned by
James Thompson and Janice McCarthy which could further secure this
loan. If this is not the case, please provide an explanation of why the
collateral is not available.)

3. A revised copy of the Personal Financial Statement (SBA Form 413 may
be used) for James Thompson and Janice McCarthy which addresses the
following:

a. Janice McCarthy did not sign
4. Interim Historical Financial Statement information for the borrower that

was omitted or requires clarification. Specifically, not signed and dated by
an owner.

5. A signed and dated copy of a Balance Sheet for the borrower dated within
90 days of the application date.

6. A signed and dated copy of an Income Statement for the borrower dated
within 90 days of the application date.

Foceral Recycing Program 'I ‘ Prirtod on Recycied Paper
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Page 2
Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

7. Certification Letter from the trustee(s), James Thompson Trust and Janice
McCarthy Trust, warranting the trust will not be revoked or substantially
amended for the term of the loan without the consent of the SBA as well
as certifying the following:

a. The trustee has the authority to act;

b. The trust has the authority to borrow funds, pledge trust assets, and
lease the property to the Operating Company

c. The trustee has provided accurate, pertinent language from the
trust agreement confirming the above; and

d. The trustee has provided and will continue to provide SBA with a
true and complete list of all trustors and donors.

8. Signed and dated copies of the financial statements for the last 3 fiscal
years and current (within 90 days of submission) interim financial
statements for all affiliates. Specifically, James Thompson Family LP

9. Arevised loan proposal which increases the borrower’s injection
requirement to an amount of at least $60K. (This is required because,
after a detailed review of the loan request, (including the borrower’s
industry experience, management ability, credit history, and the nature of
the business), the requested equity injection amount of $0 has been
determined to be inadequate.) It is not clear as to why the borrower needs
to retain over $650K in their checking account, when as stated in your
Bank's credit memo these funds are to be used for future expansion;
which is the reason for this loan request.

10.A revised SBA Form 4-l, with a loan maturity that does not exceed the
maximum allowed. (Per SOP 50 10 5(E), page151, the maximum term for
this request is 10 years generally is the maximum allowed for leasehold
improvements as well as the other uses requested. An exception may be
granted along as the borrower agrees to obtain a full term lease for the
premises; full term defined as no options to renew counted in at term
determination.)

11. Clarification of your loan request which resolves the inconsistencies
between your application and the sample Loan Authorization you
provided. Specifically, your credit memo indicates the shareholder’'s debt

will be placed on full standby for the term of the loan, the draft loan
authorization does not include this requirement.

12.SBA Form 912 for Janice McCarthy, who is an owner/officer of the
business.

13. Copy of the 4506t form filed with the IRS on the borrower

Fecars Reoydg Progam ﬁ Prréod on Recyasd Paper
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14. SBA Eligibility Questionnaire Addendum C is needed. See Item 8

Page 3
Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

15. An amended copy of SBA Form 4 that was submitted with your
application, with the following sections completed:

a. Question 12 is answered incorrectly —see item 8
b. Date signed is missing on page 3
c. Janice McCarthy did not sign page 4

16. Copy of James Thompson and Janice McCarthy’s 2011 1040 or extension
filed with the IRS.

To expedite the loan approval process, please submit all items together and in
the above order via one of the following three methods:

FTP: Go to www.sba.gov/content/submit-file, and select “Send a file to the
LGPC - CA or KY” (the preferred method for apps submitted to CA)

Fax: (606) 435-2400

E-mail: 7aloanprogram@sba.qov (limited to file sizes under ten megabytes)

For the current SOP, forms, and other useful information, please visit
www.sba.gov/for-lenders.

If you have any questions, please do not hesitate to call me at (916) 735-1500 or
e-mail me at daniel.smallhouse@sba.gov; but please do not submit your
response to this e-mail address.

Sincerely,

Dan Smallhouse

Loan Specialist

cc: Cathy M. Lease, Lender Relations Specialist, Arizona District Office - Fax:
(202) 481-0686

&

Lo
Fodaral Recyctng Program ' " Prrtod on Recyasd Pages
(14
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From: Beevers, Mary A. (Contractor) <mary.beevers@sba.gov>
Sent: Thursday, July 5, 2012 11:24 AM

To: Michael Harris <mHarris@republicaz.com>

Cc: Lease, Cathleen M. <cathleen.lease@sba.gov>

Subject: Screen Out Letter-Control #43783 Thompson McCarthy DB LLC
Attach: 43783-SCREENOUT.pdf

Attached is the screen out letter for the above referenced loan. If you have any questions or concerns regarding the attached
letter, please direct them to the individual shown on the bottom of the letter as they are your loan specialist. I cannot
answer any questions regarding the letter. If you have any questions regarding how to submit your response, please feel
free to contact me.

When submitting your response please use one of the following methods:

There are four ways a lender can submit an application or a response to a screen out/decline letter (for 7a, CAPLine, DFP,
and S/RLA loans). In order of preference they are:

1. Use “Send this File”. This is the most preferred method because it is easy to use, does not have file

size limitations,and can be accessed by several SBA personnel.

-To send it this way: Go tohttp://www.sba.gov/content/send-fileand click “Send a file to the LGPC - CA”,
enter the required information and attach the files.

2. E-mail it to the standard 7a program in box. This option works fine as long as the total file size does not
approach 8 meg in size. If the file size nears or exceeds 8 megs, the e-mail may or may not go through.
Often neither the sender nor SBA will be notified that it did not go through.

The e-mail address is:7al.oanProgram(@sba.gov.

3. Mail it to us. Please note: You save postage and time if you email your application or response.
Standard 7a Loan Guaranty Processing Center

6501 Sylvan Road, Suite 122

Citrus Heights, CA 95610

4. Fax it to our fax server. This option will work for larger files, but it can be a bit cumbersome to work
with. The fax # 1s:(606) 435-2400.

Thank you,

Mary Beevers

Small Business Administration
Clerk 111

p- (916) 735-1951

f. (606) 435-2400
mary.beevers@sba.gov

RBAZ 003389
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U. S. Small Business Administration  Tel: (877)475-2435
Standard 7(a) Loan Guaranty Processing Center Fax: (606) 435-2400
6501 Sylvan Road
Citrus Heights, CA 95610

June 28, 2012

Michael Harris
RepublicBankAz NA
909 Missouri Ave
Phoenix, AZ 85014

Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783
Dear Michael,

We have reviewed the information provided with your loan guarantee request,
but we cannot complete our credit analysis and/or the Loan Authorization until we
are in receipt of the following information:

1. A detailed listing of machinery and equipment along with bid invoices on
the improvements to be purchased with loan proceeds, along with cost
quotes. (This is required per SOP 50 10 5(E), page 219.)

2. Arevision to your proposed collateral to reduce or eliminate the collateral
shortfall as required by SOP 50 10 5(E), pages 188-189. (As submitted,
there is a collateral shortfall of $586.9K, and based on information
provided with your application, there appears to be Personal and
Commercial Real Estate along with Cash Value Life insurance owned by
James Thompson and Janice McCarthy which could further secure this
loan. If this is not the case, please provide an explanation of why the
collateral is not avaifable.)

3. Arevised copy of the Personal Financial Statement (SBA Form 413 may
be used) for James Thompson and Janice McCarthy which addresses the
following:

a. Janice McCarthy did not sign

4. Interim Historical Financial Statement information for the borrower that
was omitted or requires clarification. Specifically, not signed and dated by
an owner.

5. A signed and dated copy of a Balance Sheet for the borrower dated within
90 days of the application date.

6. A signed and dated copy of an Income Statement for the borrower dated
within 80 days of the application date.

Fadaral Nacyciing Program ,‘ V‘ Pnnted on Recytled Paper
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Page 2
Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

7.

Certification Letter from the trustee(s), James Thompson Trust and Janice
McCarthy Trust, warranting the trust will not be revoked or substantially
amended for the term of the loan without the consent of the SBA as well
as certifying the following:
a. The trustee has the authority to act;
b. The trust has the authority to borrow funds, pledge trust assets, and
lease the property to the Operating Company
c. The trustee has provided accurate, pertinent language from the
trust agreement confirming the above; and
d. The trustee has provided and will continue to provide SBA with a
true and complete list of all trustors and donors.

Signed and dated copies of the financial statements for the last 3 fiscal
years and current (within 90 days of submission) interim financial
statements for all affiliates. Specifically, James Thompson Family LP

A revised loan proposal which increases the borrower's injection
requirement to an amount of at least $60K. (This is required because,
after a detailed review of the loan request, (including the borrower’s
industry experience, management ability, credit history, and the nature of
the business), the requested equity injection amount of $0 has been
determined to be inadequate.) it is not clear as to why the borrower needs
to retain over $650K in their checking account, when as stated in your
Bank’s credit memo these funds are to be used for future expansion;
which is the reason for this loan request.

10. A revised SBA Form 4-|, with a loan maturity that does not exceed the

11.

maximum allowed. (Per SOP 50 10 5(E), page 151, the maximum term for
this request is 10 years generally is the maximum allowed for ieasehold
improvements as well as the other uses requested. An exception may be
granted along as the borrower agrees to obtain a full term lease for the
premises; full term defined as no options to renew counted in at term
determination.)

Clarification of your loan request which resolves the inconsistencies
between your application and the sample Loan Authorization you
provided. Specifically, your credit memo indicates the shareholder’s debt
will be placed on full standby for the term of the loan, the draft loan
authorization does not include this requirement.

12.SBA Form 912 for Janice McCarthy, who is an owner/officer of the

business.

13. Copy of the 4506t form filed with the IRS on the borrower

14.SBA Eligibility Questionnaire Addendum C is needed. See Item 8

Fadéral Recyeling Progrer ‘ a Printed on Fiecyoled Paper
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Page 3
Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

15.An amended copy of SBA Form 4 that was submitted with your
application, with the following sections completed:

a. Question 12 is answered incorrectly —see item 8
b. Date signed is missing on page 3
c. Janice McCarthy did not sign page 4

16.Copy of James Thompson and Janice McCarthy’s 2011 1040 or extension
filed with the IRS.

To expedite the loan approval process, please submit all items together and in
the above order via one of the following three methods:

FTP: Go to www.sba.gov/content/submit-file, and select “Send a file to the
LGPC - CA or KY" (the preferred method for apps submitted to CA)

Fax: (606) 435-2400

E-mail: 7al.oanprogram@sba.gov (limited to file sizes under ten megabytes)

For the current SOP, forms, and other useful information, please visit
www.sba.qgov/for-lenders.

If you have any questions, please do not hesitate to call me at (916) 735-1500 or
e-mail me at daniel.smallhouse@sba.gov; but please do not submit your
response to this e-mail address.

mallhouse
Loan Specialist

cc. Cathy M. Lease, Lender Relations Specialist, Arizona District Office - Fax:
(202) 481-0686

L
Faderal Recycling Program , Prined on Recyclad Papar
{
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From: Michael Harris <mHarris@republicaz.com>

Sent: Monday December 3, 2012 3:41 PM

To: 7a Loan Program (7aloanProgram@sba.gov)

Subject: SBA Control Number 43783 - Thompson-McCarthy DB, LLC - Email 1
Attach: SBA Screen Out Response PV.pdf

Attached are the responses to the screen out questions [datedJune 28,2042, This is the first of two emails.

Thank you

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBLIC BANK AZ

909 E. MISSOURI AVE

PHOENIX, AZ 85014

(602) 2809412 (D)

(602) 277-5321 (F)

*This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to whom they are addressed.
If you have received this email in error, please notify the system manager. This message contains confidential information and is intended only for
the individual named. If you are not the named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender
immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If you are not the intended recipient
you are notified that disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.”

RBAZ 004073
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Message

From: Michael Harris [mHarris@republicaz.com]

Sent: 2/28/2012 9:48:31 PM

To: ‘Accounting’ [accounting@equ8ation.cam]

Subject: RE: PIAZZA Invoices Whitestone, Paradise Valley and 12th-Glendale

Nope we are solely waiting on the SBA right now.

*%*%Please be advised that I will be out of the office beginning Monday Mareh 12, 2012 returning Monday
March 19, 2012%%*

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

From: Accounting [mailto:accounting@equ8ation.com]

Sent: Tuesday, February 28, 2012 2:02 PM

To: Michael Harris

Subject: Re: PIAZZA Invoices Whitestone, Paradise Valley and 12th-Glendale

Anything from me? You have all right?

Kathye Pease

TMCC002105
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Equ8atons, LLC

PO Box 7433

Chandler AZ 85246

480-359-4883 (office)
480-307-8412 (fax)

480-466-6589 (cellular)

DO NOT COPY/DO NOT FORWARD

Warning: This message is intended oniy for the use of the individual or entity to which it is
addressed and may contain information that is privileged, confidential and exempt from
disclosure under applicable law. if the reader of this message is not the intended recipient or
employee/agent responsible for delivering the message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. ¥ you receive this communication in error, please notify me immediately.

On Tue, Feb 28, 2012 at 1:55 PM, Michael Harris <mHarris¢republicaz.com™> wrote:

Any day now | am hoping we can have this done at the beginning of next week. i am still waiting on the loan
authorization.

TMCC002106
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#*%Please be advised that I will be out of the office beginning Monday March 12, 2012 returning Monday
March 19, 2012%%*

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)
(602) 277-5321 (F)

From: Accounting [ mailto:accounting@equ8ation.com]

Sent: Tuesday, February 28, 2012 1:54 PM

To: Emily Chedister; Michael Harris

Cc: Thompson Jim L.

Subject: Fwd: PIAZZA Invoices Whitestone, Paradise Valley and 12th-Glendale

Michael.

I am just checking on when the funds will be available for the 12th/Glendale and the PV locations. I
am getting quite a few bills in here to pay. Which means we will need to be reimbursed again. And I
know how confusing and convoluted that becomes on both our ends.

Kathye Pease

Equ8ations, LLC

PO Box 7433

TMCC002107
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Chandler AZ 85246

480-359-4883 (office)
480-307-8412 (fax)

480-466-6589 (cellular)

DO NOT COPY/DO NOT FORWARD

Warning: This message is intended oniy for the use of the individual or entity to which it is
addressed and may contain information that is privileged, confidential and exempt from
disclosure under applicable law. If the reader of this message is not the intended recipient or
emploves/agent responsible for delivering the message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. i you receive this communication in error, please notify me immediately.

—————————— Forwarded message ----------

From: Bill Cantieri <bill@piazza-az com>

Date: Fri, Feb 24, 2012 at 8:27 AM

Subject: PIAZZA I[nvoices Whitestone, Paradise Valley and 12th-Glendale
To: Accounting <accounting@equ8ation.com>

Cc: JIM THOMPSON <dutchbrosijti@gmail.com™

Kathye,

Attached are invoices for the following phases of work:

1171----Investigate and Costing of Whitestone Properties projects

TMCC002108
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1172----Lease editing at Paradise Valley (it is the same total as invoice 1170 but a different scope of work)

1173---Preliminary site plan submission at Glendale & 12"

Thank you!

Bill

Bill Cantieri

PIAZZA

Restaurant Construction Consultants
602-606-7546 office

602-476-7276 fax

480-818-9736 mobile

www.piazza—az. com

"PIAZZA is the Link to Growing your Chain"

“This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error, please notify the system manager.
This message contains confidential information and is intended only for the individual named. If you are not the
named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender
immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If
you are not the intended recipient you are notified that disclosing, copying, distributing or taking any action in
reliance on the contents of this information is strictly prohibited.”
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Message

From: Michael Harris [mHarris@republicaz.com]

Sent: 3/6/2012 10:28:03 PM

To: 'Equ8atiin' [accounting@equ8ation.com]

cC: Jim L Thompson (dutchbrosjt@gmail.com) {dutchbrosjt@gmail.com]
Subject: RE: 12th Street and Glendale

Guys | am a step ahead of you Paradise Valley will be the fastest vet, it has already been prescreenad and is well on its
way to being authorized.

***PLEASE BE ADVISED THAT | WiLi. BE OUT OF THE OFFICE BEGINNING MONDAY MARCH 12,2012
RETURNMING MONDAY MARCH 19, 2012%**

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBRLIC BANK AZ

804 E, Missourt Ave

PHOENIX, AZ 85014

(BO2) 2800412 ()

GO 2778321 (F)

From: Equ8atiin [mailto:accounting@eguation.com]
Sent: Tuesday, March 06, 2012 3:27 PM

To: Michael Harris

Cc: Jim L Thompson (dutchbrosjt@gmail.com)
Subject: Re: 12th Street and Glendale

Michael. Can you get the documents together so that we can paradise valley roiling quickly.... It is right behind Glendale
n 12th street.

Sent from iPhone

TMCCO001978
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On Mar 6, 2012, at 3:07 PM, Michael Harris <mHarris@republicaz.com> wrote:

| called to get our status, we are just waiting on the person who signs the authorizations to sign yours. So hopefully this
afternoon or tomorrow we should have it.

*PEP EASE BE ADVISED THAT | WILL BE QUT OF THE OFFICE BEGINNING MONDAY MARCH 12, 2012
RETURMNING MONDAY MARCH 18, 2012

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBLIC BANK AZ

209 E. MISSOURI AVE

PHOEMIX, AZ 88014

(GO2) 2808412 (I

BO2) 27756321 (F)
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Message

From: Michael Harris [mHarris@republicaz.com]
Sent: 4/26/2012 10:30:26 PM

To: 'Accounting' [accounting@equ8ation.cam]
Subject: RE: Glendale Ave

We are getting close on Glendale and last | heard was our Attorney was working with the landlord’s attorney to
get the lease assignment completed.

Paradise Valley is at the mercy of the SBA, I checked in this morning and they have moved it on to the
signature {(approval) level however they are still running a couple of weeks behind. I was told to call back
tomorrow and/or Friday as they will be able to give me a better target date for approval.

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

From: Accounting [mailto:accounting(@equ8ation.com |
Sent: Thursday, April 26, 2012 7:54 AM

To: Michael Harris

Subject: Glendale Ave

Michael. What is the status of the funding for Glendale. I have some large bills coming through.

TMCCO001274
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And Paradise Valley? Same issue.

Kathye Pease

EQS, LLC

PO Box 7433

Chandler AZ 85246

480-359-4883 (office)
602-513-7255 (fax)

480-466-6589 (cellular)

DO NOT COPY/DO NOT FORWARD

Warning: This message is intended only for the use of the individual or entity to which it is addressed
and may contain information that is privileged, confidential and exempt from disclosure under
applicable law. If the reader of this message is not the intended recipient or employee/agent responsible
for delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you receive this communication in
error, please notify me immediately.

“This ematl and any files transmitted with i1t are confidential and mtended solely for the use of the individual or entity to
whom they are addressed. If vou have received this email in error, please notify the system manager. This message
contains confidential information and 1s intended only for the individual named. If vou are not the named addressee you
should not disseminate, distribute or copy this e-mail. Please notifv the sender immediatelv by e-mail if vou have received

TMCCO001275
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this e-mail by mistake and delete this e-mail from vour svstem. If vou are not the intended recipient you are notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.”
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Message

From: Michael Harris [mHarris@republicaz.com]

Sent: 6/11/2012 8:38:34 PM

To: 'Accounting' [accounting@equ8ation.com]; Anthony Bodnar [abodnar@republicaz.com}
Subject: RE: Paradise Valley

I spoke with them on Friday and it was approve at the Loan Specialist level and now we are waiting on the
director’s signature. It’s the director who has been backed up, however, [ anticipate an approval in the next
couple of days since I am calling everyday at this point.

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

From: Accounting [mailto:accounting@equ8ation.com]
Sent: Monday, June 11, 2012 1:.37 PM

To: Michael Harris; Anthony Bodnar

Subject: Paradise Valley

Michael/Anthony

What is the status of the SBA approval for Paradise Valley location? This has been in the process since
Jan/Feb.

Let me know.

TMCCO000983
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Message

From: Michael Harris [mHarris@republicaz.com]

Sent: 6/19/2012 7:42:05 PM

To: Jim L Thompson (dutchbrosjt@gmail.com) {dutchbrosjt@gmail.com]

cC: Accounting Template (accounting@equ8ation.com) [accounting@equ8ation.com]
Subject: PV SBA Loan

Attachments: 20120619123627282.pdf

Jim and Kathye,

I spoke with the SBA about 30 minutes age and they wanted these documents updated along with an interim
financial statement. Please get these back to me as soon as you can. I have also saved these in my
electronic file for you so every time we start a location I will have yvou re-sign and date them. eems
they 1ike to take just Tong enough to approve your loan request that we have to continue to do this.

However, this is the last hurdle.

Thank you

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

902 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

————— original Message-----

From: scanner@republicaz.com [mailto:scanner@republicaz.com]
Sent: Tuesday, June 19, 2012 10:36 AM

To: Michael Harris

Subject:

This E-mail was sent from "128M5585101053" (Aficio MP 4000).

Scan Date: 06.19.2012 12:36:27 (-0500)

Queries to: scanner@republicaz.com

“This email and any files transmitted with it are confidential and intended solely for the use of the
individual or entity to whom they are addressed. If you have received this email in error, please notify
the system manager. This message contains confidential information and is intended only for the
individual named. If you are not the named addressee you should not disseminate, distribute or copy this
e-mail. Please notify the sender immediately by e-mail if you have received this e-mail by mistake and
delete this e-mail from your system. If you are not the intended recipient you are notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this information is
strictly prohibited.”
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U. S. Small Business Administration

APPLICATION FOR BUSINESS LOAN

OMB Approval No. 32450016
Expiration Dae' [1/30/2012

[ndividual

James Thompson

Full Address

27916 N 100th Place Scottsdale, AZ 85282

Nane of Applicant Business

Thompson McCarthy DB, LLC

Tax L.D. No. or 8N
20-8527338

fall Stregt Address of Business

27916 N 100th Place Scoitsdale, AZ 85282

Tel. No. {inc. Area Code)
480-595-9082

Scoftsdale

City County
Maricopa AZ

State

Zip
856282

Number of Employess (including
subsidiaries and affiliates)

Type of Business
Coffee-Convenience Store

Date Business Established

2006

74
86

At Time of Application

i Loan is Approved

Baik of Business Account and Address

RepublicBankAz, N.A,

90% £ Missouri Avenue Phoenix, AZ 85014

Subsidiaries or Aftiliates
(Separate for above)

Use of Proceeds:
{Enter Gross Dollar Amounts
. Rounded te the Nearest Hundreds)

Loan Requested

Loan Regiest

Land Acquisition

Pay off SBA Lozn

New Construction/
Expansion Repair

$456,700

Pay off Bank Loan (Non
SRA Associaled}*

Acquisition and/ar Repair of
Maclinery and Equipinent

$52,000

Other Debt Payment (Non
SBA Asgaciated)

Inventory Purchase

All Other

$56,700

Working Capital {including
Avcounts Payablc)

$75,000

Totat Loan Requested

$640,400

Acquisition of Existing
| Business

Term of Loan - {(Requested Maturity)

_ 25Yrs.

CURRENT AND PREVIOUS SBA AND OTIIER GOVERNMENT DEBT:
your business, any affiliate of your business, any other business currently owned by a principal, or any business previousty owned by you or a
principal of your business has received or applied for any direct or guaranteed financial assistance from (he Federal Government, including student
loans and disaster loans. All cutrent, previous, and pending Govenunent debt must be listed, including loans that have heen paid in Al or those that

Compiete the chart below if you, your business, any prineipal of

resulted in a foss {o the Government. {Note: Loans that resulted in a foss {o the Government inelude loans that were charged off, compramised, or
discharged as a result of bankoupley. The amount of the foss is the outstanding principal balance of the loun that the Government had to write ofl after
alt collection activilivs (including compromise) were finalized.)

Name of Agency Barrower’s Nanse Criginal Date of Loan Status | Outstanding Bafance | $ Amount of Loss
— Amount of Loan } Application to the
Government.
Agency Loan #
1.RBAZ Thompson McCarthy $ 1,026,300/10/24/2011 |Current $ 1,011,045 | & 0
8260005400
2.RBAZ ___{Thompson McCarthy  |$ 597,100(6/9/2012  {Current $  596,040.00 |§ 0
#326007200
3. $ $ 3
#
7. $ $ $
ft

£ "yes complete SBA

ASSISTANCE: Did you cammit to pay -- of have you paid -- anyone {inciuding the tender} to assist yau in either abtaining this fean (suchasa
kroker, consultant of referral agent) or in preparing the application ar application materials for this Ioan (such as 2 loan packager)? Yes[)

Compensation Agreement) far gach party that was paid or wiil be paid.)

No [}

"I:lote: -’?l')s

raled burden completing this form Is 12.0 hotus per re;

ponse. You sill nol be required to respond 1o collection of infonmation unfess if displays a
currently vatid OMB approval number, Conmuents on the burden shauld be semt 1o the U.S. Small Business Administration, Chief, AIB, 409 3% St., S.W., Washington,
DC. 20416 and Desk Office for Small Business Administration, Office of Management aud Budget, New Executive Building, roem 10202 Washingten, D.C. 20503,
OMB Approval (3245-(016). PLEASE DO NOT SEND FORMS TO OMB, SUBMIT COMPLETED APPLICATION TO LENDER OF CHOICE.

SBA Form 4 (9-09) Previous Edition Qbsolete Pege | |

|
TMCC006200
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ALL EXHIBITS MUST BE SIGNED AND DATED BY PERSON SIGNING THIS FORM

BUSINESS INDEBTEDNFESS: Furnish the following information on alt outstanding instaffment debts, contracts, notes, and mortgages payable. Indicate by an
aslezisk {*} items to be paid by loan proceeds and reasons for paying them. (Fresent balance should ggree with (he latest balance sheel submit(ed).

To Whom Payablc Origitial Original | Present Balance | Rateof | Maturity Monthiy Securily Currentor

Amaouni Date Tnterest Date Payment 'ast Due

Acct. 8260005400 191,026,300 10/24/201 1 $1,011,045 5.75% | 10/24/2036 156,459 ucc Current

Acct. 8826007200 $597,100 5/9/2012 {$596,040 5.50% | 5/9/2037 |$3,668 uce Current
Acct # $ $ 3
Acct. # $ ) S
Accl. # 5 $ 8

MANAGEMENT {Preprietor, partners, officers, dircctoss, all holders of outstanding stock —100% of ownership must be shown.} Use separate sheet if necessary.

Name and Social Security Number Camplele Address % *Cender
Position/Tiilc Ovmed
James Thompson 540-50-2034 27915 N 100 Place o *
Manager Scottsdale, AZ 85262 §0% fYeteran YL IO pale

if yes, service-disabled? Yesf JNo[[|

Race * :Amer. Indian or Alaska Native [[] Asian[_] Black or African-Amee. [} Mative Haw. or Pacific Istander{ "] White {X] [*Ethnlclty:Hispanic or Lalino[7] Not Hisp or Lantino[ ]

Member

Janice L McCarthy 541-72-1057

27915 N 100 Place
Scottsdale, AZ §56262

Race = :Amer, Indian ot Alaska Native[T) Asias

*
50% [Vctc

Tan
lIf yes, Scrwce-dlsabled"\’es% DermaIe

([JBlack or Africuu—Amer.DNaii;;; Haw. of Pacilic istander (I White[J [*Ethnicity:Hispanic or Latino ] Not Hisp or Lantino []

'lcmsmm
Vete Yes[ INof ]
[£y es servlcc -disabled? Yes{_|No[ ]

Race * :Amer. Indian ar Alaska Native[] Asian{JRlack o7 Afficau-Aver. [ JNative Haw. or Pacific Istander ] White () [*Ethnicity:Hispanic or Latino (] Not Hisp or Laatino ]

*VYeteran Sg_a_u;s

Veteran

If yes, :crvch-dlsablcd"Yc@ d

Race* -Amer Indian or Alaska Native [ Asianf_|Hlack ar African-Amer. [ JNative Haw, or Pacific tslander [] White[[] [*Ethaicity:Eispante of Latino ] Not Hisp or Lautino [

¥This data is collected for statistical purposes only. It has no bearing an the cradit decision. Disclosuze is vohetary. One or mare boxes for race may be selected

For Guaranty Loans please provide an original and one copy (Photocopy
is Acceptable) of fhe Application Forny and afl Exhibils (o the

rarticipating Lender. For Direet Loans sabmit one original copy
{ the application and Exhibits to SBA,

t.Submit SBA Forin 912 {Statement of Personal History) for each

roprietor (it sole proprietorship), partaer {if a pactnership}, and by each
officer, director, and owner of 20% or more of the company's stock (if a

arporation, fimited ability company or development company),

. If your collateral consists of (A) Land and Building, (B) Machitery

nd Equipment, (C} Femitere and Fixtores, (D) Accounts Reccivable,

£) Inventory, (I') Other, please provide an ilemized list thal contains
kerial and identification mumbers for all articles that had an original value
lof greater than $5,000. Include & lcgal description of Real Estate offered
as collateral. Label it Fxhibit A,

3. Fumish a signed carrent personal balance sheet (SBA Form 413
may be used for this purpose) for (1) cach proprictor; or (2) cach fimited
partner who owns 20% or more interest and each general partner; or (3}
each stockholder owning 20% or more of vating stock, Inchule the
assets and liabilities of the spouse and any minor children,

Also, include the tax i.d. number {FEIN or Social Security Number
{SSN)] Label it Exhibit B.

4, Include the financial statcimeats listed belows: a, b, © for the fast
three years; also a, b, ¢, and d as of the samie date, - current within
90 duys of filing Lbe application; and stalement ¢, il applicable. All

information must be signed and dated. {a) Balance Shect; {b) Profit
and Loss Statement (if not available, explain why and substitute
Federal income tax forms); () Reconeiliation of Net Worth; {d)
Aging of Accounts Receivable and and Payable (summary); ()
Projection of earnings lor at least one year where financial
statements for the last three years are unavailable or when SBA
requests them, Label if Exhibit C, {Contact SBA for a referral if’
assistance with preparation is wanted.}

5. Provide a brief history of your company and a paragraph
describing the expected benefits it will receive from thic loan. Label

it Exhibit D,

6. Provide a brief description similar W a resume of the education,
technical and business backgrouud for ali the people listed under

Management, Labet it Exhihit E

SBA Farm 4 (9-09) Previous Rditian Cbsalete

Page 2
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7. Submit the name, addresses, tax LD. number (EIN or §SN), and
carrent personal financial statement of any co-signers wlo are not
otherwise affifiated with the business and any guarantors for the loau not,

covered by 3. above, Exhibit F.

8. Inchude a tist of any machinery or equipinent or other nont-real estate
assets to be purchased with loan praceeds and the cost of cach item as
quoted by the scller. Include the seller’s name and address. Exbibi( G.

9. Have you or any ofticer of your company ever been involved in
bankruptey or insolvency proceedings? [ 1Yes [x]No. If yes, please
provide the detrils as Exhibit H.

1. Arc you or your business involved in any pending lawsuits? | ]Yes
{xINo. If yes, provide the details as Exhibit 1.

11.1o you or your spouse or any member of your houselold, or anyone
who owns, manages, or directs your business or their spouscs or members
of their houscholds work for the Small Business Administration, Smatl
Business Advisory Council, SCORE or ACL, any Iederal Agency, or the
participating lender? [ JYes [xINo. I[ yes, please provide the name and
address of the person and the office where emiployed. Label this Exhibit J.

12. Daes your business, its owners ol majority stockholders own or have
a controfling interest in other businesses? [ 1Yes [x]No. 1f yes, please
provide their names and the relationship with your company along with
financial data requested in question 4. [.ahel this Exhibit K.

13. Do you buy from, scll to, or usc the services of any concemn in which
someane in your company has & sigoificant financial interest? [ 1Yes
{«]No. If yes, provide details on a separate sheet of paper, Exhibit L.

4. Ts your business is a franchise, | JYes {X]No. {fyes, include a copy of

the franchise agreement and a copy of the FTC disclosure statement
supplied fo you by the Franchisor, Label this Exhibit M

CONSTRUCTION LOANS ONLY

L5. Include as a separate exhibit the estimated cost
of the project and a statement of the source of any additional

funds, Labegt this Exhibit N.

16, Provide copies of preliminary construction plans and specifications.
Label 1his as Exhibit §. Final plans will he required prior to disbursement.

EXPORT LOANS

17. Does your business currenily export, or witl it start exporting,
pursuant fo this loan (if approved} ?
Check here: [ JYes [x]No

18. If you answered yes to item 17, what {s your estimate of the
total export sales this loan would support?

19. Would you like information on Exporting?
Check here: [ }Yes [xiNo

COUNSELING/TRAINING

20. Have you received counseling or training from SBA {e.g., SCORE,
ACE, SBDC, WBC, ete.} 7
Check here: [ JYes [x]No

Go to Table of Contents - Appendix

S AND CERTIFICATIONS

By signing below you agree to the following:

(a) Agreements of non-employment of SBA Personnel, [ agree that
iI' SBA approves (his application T will not, for at least twa years,
hire as an employee or consullant anyone that was eniployed by the
SBA during the one year period prior to the toan disbursement.

(b) Waiver of Claims. As consideration for any Management,
Technical, and/or Business Development Assistance fhat may be
provided, T waive all claims against SBA and its consultants,

(¢} Criminal Background. [ authorize the SBA's Office of Inspector
General to request criminal record information about me from
criminal justice agencies for the purpose of detennining my
eligibilify for assistance under the Small Rusiness Act,

(d) Reimbursement of Eixpenses. 1 agree to pay for or reimburse
SBA for the cost of any surveys, title or mortgage exaninations,
appraisals, credit reports, ¢le,, performed by non-SBA personnel
provided T have given my consent.

(e} Reparting. 1 agree to report to the SBA Oftice of the Inspector
General, Washington, DC 20416 any federal govermnent employee
who olters, in return for any type of compensation, to help get this
toan approved.

READ THE FOLLOWING CAREFULLY -- FALSE STATE-
MENTS ARE SUBJECT TO CRIMINAL PROSECUTION:

If you knowingly make a false statcanent, you can be fined up to
$250,000 andfor fmprisoncd for not more thau five years under
18 USC 1001; if submitted ta a Federally insured instifution,
under 18 USC 1014 by Imprisonment of nof nrore than {wenty
years and/or a fine of nat more than S1,660,000

CERTIFICATIONS:

By signing below you cerlify as to the follawing:

{a) At information in this Application and the Exhihitsis frue
and complete fo the best of your kunowledge, You understand that
this information is being submifted to @ fender and SBA so they can
decide Lo make a loan or give a loun guaranty, and that the lender
arct SBA are refying on this information.

(b) You have not paid anyone cinployed by the Federal Government
for help in getting this loan, You understand that you do not need to
pay any other third-party for assislance in locating a lender or
preparing this Application or Exhibits, and you ccrtify that you will
diselose all partics ¢hat were paid for such assistance to the
Lender and wili complete the SBA Form 159 for alf such persons,

{c) I have read a copy of the "Statements Required By Law And

Executive Order,” which is attached to this application and agree te
comply with the requirements in this Notice.

If Applicant is a proprietar or general pariner, sign below,

By: x

SUBMIT COMPLETED APPLICATION TO LENDER OF CHOICE,

SBA Form 4 {3-09) Previous Edition Obselete

If Applicant is a Corporation, sign below:

Corporale Name and Seal Date

By:

Signature of President
Attested by:

Signature of Corporate Secretary

Page 3
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Other than the person that signed on page 3, each Partner, each Stockholder owning 20% or more, and
each Guarantor must sign below. In addition, if a husband and wife collectively own 20% or more of 4
company, each spouse must also sign, No onc should sign morc than once,

Business Name: Thompson McCarthy DB, LLC

APPLICANT’S CERTIFICATION

READ THE FOLLOWING CAREFULLY -- FALSE STATEMENTS ARE SUBJECT TO CRIMINAL PROSECUTION:

If you knowingly imake a false statement, yau can be fined up to $250,000 and/or imprisened for not mere (han five years under (8 USC
1001; if subniitted to & Federally insured institution, under 18 USC 1014 by Imprisonment of not more than twenty years and/or a {ine of
not more than $1,000,006

By sighing befow you certity as to the following:

{(a) You have reviewed (1) the responses fo the question about debt on page 1 of the application; (2) the responses to questions 11, 12, and 13
{application-page 3), and (3) any financial statement that you were required to complete as Exhibit B or T to the application and certify that as fo
you personally alf information in this Application and Financial Statement is troe and complete to the best of your knowledge. You
acknowledge that this infonnation is being submitted to a lender and SBA so they can decide to make a loan or give a loan guaranty, and that the
lender and SBA are relying on this information.

(b) You have read a copy of the "Statements Required By Law And Executive Order,” which is atached to this application and agree to comply
with the requirements in this Notice. X

Signatore Date

Check afl that apply: (<} guarantor (<] owner-indicate percentoge owned: [ 50 ] [ ] purtuer-indicate whether [ ] general or | Himited

X

Signaturc Date

Check all that apply; (<] guarantor <] owner-indicate percentage owned: [ 50 [ ] partner-indicate whether [ ] general or §{ ] limited

Signature Date

Chieck all that apply: [ ] guarantor [ ] owner-indicate percentage owned: [ 1 [ ] partner-indicate whether [ | generaf or [ ] Himited

Signature Date

Check all that apply: | 1 guarantor | 1 owner-indicate percentage owaed: [ ] [ 1 partuer-indicate whether [ ] gencral or { ] limited

Signature Iate
Check all that apply: f ] guarantor | T owner-indicate percentage owned: [ ] { ] partner-indicate whethier { ] gencral or [ ] linited

Signature Date
Cheek all that apply: [ ] guarantor { ] owner-indicale perceitage owned: [ 1 [ ] partner-indicate whether | ] general or [ ] limited

Signature i Date
Check all that apply: | ] guarantor | | owner-indicale percentage owned: [ ] [ ] partuer-indicate whether { ] genesal ar [ ] limited

SBA Form 4 {9-09) Previous Edition Obsolete Page 4 i

TMCC006203
APP249



Go to Previous View Go to Table of Contents - Appendix |

PLEASE READ, DETACH, AND RETAIN FOR YOUR RECORDS
STATEMENTS REQUARED BY LAW AND EXECUTIVE ORDER

Federal executive agencies, including the Small Business Administration (SBA), are required to withhold or limit
financial assistance, to impose special condifions on approved loans, to provide special notices (o applicanis or borrowers
and to require special reports and data from borrowers in order to comply with fegislation passed by the Congress and
Executive Orders issued by the President and by the provisions of various inter-agency agreements. SBA has issued
regulations and procedures that implement these laws and executive orders, and they are contained in Parts 112, 113, 116,
and 117, Title 13, Code of Federal Regulations Chapter |, or Standard Operating Procedurcs,

Freedom of Information Act (5 U.S.C. 552)

This law provides, with some exceptions, that SBA must supply information reflected in agency files and records to a
person requesting it. Information about approved loans that will be automatically released includes, among other things,
statistics on our foan progratns (individual borrowers are not identified in the statistics) and other information such as the
names of the borrowers (and their officers, directors, stockholders or partners), the collateral pledged to secure the loan,
the amount of the loan, its purpose in general terms and the maturity. Proprietary data on a botrower would not routinely
be made available to third parties, All requests under this Act arc to be addressed to the nearest SBA office and be
identified as a Freedom of Information request,

Privacy Act (5 U.S.C. 552a) i

A person can requiesl 1o see or get copies of any personal information that SBA has in his or her file when that file is
retrievable by individual identifiers such as name or social security numbers. Requests for information about another
party may be denied unless SBA has the wiitten permission of the individual to release the information to the requestor o
untess the information is subjeet to disclosure under the Freedom of Information Act.

Under the provisions of the Privacy Act, you are not required to provide your social security number. Failure to provide
your social security number may not affect any right, benefit or privilege to which you arc entitled. Disclosurcs of name
and other personal identifiers are, hawever, required for a benefit, as SBA requires an individual seeking assistance from
SBA to provide it with sufficient information for it to make a character determination, In determining whether an
individual is of gaod character, SBA considers the person’s integrity, candor, and disposition toward criminal actions. In
making loans pursuant to section 7(a}(6) of the Small Business Act (the Act), 15 USC Scetion 636(a)(6), SBA is required
to have reasonablc assurance that the loan is of sound value and will be repaid or that it is in the best interest of the
Government to grant the assistance requested, Additionally, SBA is specilically authorized to verily your eriminal
history, or lack thereof, pursuant to section 7(a)(1}B), 15 USC Section 636(a)(1)(B). Futthet, for all forms of assistance,
SBA is authorized to make all investigations necessary to ensure that a person has not engaged in acts that violate or witl
violate the Act or the Small Business Investment Act, 15 USC Sections 634(b)(11) and 687(b)(a). For these purposes,
you are asked to voluntarily provide your social security number (o assist SBA in making a character determination and to
distinguish you from other individuals with the same or similar name or other personal identifier.

The Privacy Act authorizes SBA to make certain “routine uses” of information protected by that Act, One such routine
use for SBA’s loan system of records is that when this information indicates a viotalion or potential vialation of faw,
whether civil, criminal, or administrative in nature, SBA may refer it to the appropriate agency, whether Federal, State,
lacal or foreign, charged with responsibility for or otherwise involved in investigation, prosceution, enforcement or
prevention of such violations. Another routine use of personal information is to assist in obtaining credit bureau reports,
including business eredit reports on (he small business borrower and consumer ¢redil reports and scores on the principals
of the small business and guarantors on the loan for purposes of originating, servicing, and liquidating small business
loans and for purposcs of routine periodic loan portfolio management and lender monitoring. Scc, 69 F.R. 58598, 58617
(and as amended from time to time) for additional background and other routine uses.
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Right to Financial Privacy Act of 1978 (12 U.8.C. 3401)

This is notice to you as required by the Right of Financial Privacy Act of 1678, of SBA's access rights to financial records
held by financial institutions that are or have been doing business with you or your business, including any financial
institutions participating in a loan or loan guarantee. The law provides that SBA shall have a right of access to your
tinancial records in connection with its consideration or administration of assistance to you in the form of a Government
loan or loan guaranty agreement, SBA is required to provide a certificate of its compliance with the Act to a financial
institution in connection with its first request for access to your financial records, after which no further certification is
required for subsequent accesses. "I'he law also provides that SBA's access rights contintie for the term of any approved
toan or loan guaranty agreement. No further notice to you of SBA's access rights is required during the term of any such
agrecinent.

‘The law also authorizes SBA to transfer to another Government authority any financial records included in an application
for a loan, or concerning an approved loan or foan guarantce, as necessary to process, scrvice ot foreclose on a loan or
fean guarantee or to collect on a defaulted loan or loan guarantee, No other transfer of your financial records fo another
Government authority will be permitted by SBA excepl as required or permitied by law,

Flood Disaster Protection Act (42 U.5.C. 4011)

Roegulations have been issued by the Federal Insurance Administration (FIA) and by SBA implementing this Act and its
amendments. These regulations prohibit SBA from making certain loans in an FIA designaied floodplain untess Federal
flood insurance is purchased as a condition of the loan. Failure to maintain the required level of flood insurance makes the
applicant incligible for any futurc financial assistance from S8BA under any prograny, including disaster assistance.

Executive Orders -- Floodplain Management and Wetland Protection (42 F.R. 26951 and 42 F.R. 26961)

The SBA discourages any settlement in or development of a floodplain or a wetland, This statement is to notify all SBA
loan applicants that such actions arc hazardous to both life and property and should be avoided. The additional cost of
flood preventive construction must be considered in addition to the possible loss of all assets and investments in future
flands.

Occupational Safety and Health Act (15 U.S.C. 651 ct seq.)

This legislation authorizes the Occupational Safety and [lealth Administration in the Departrent of Labor to require
businesses to modify facilities and procedures to protect employees or pay penalty fees. [n some instances the business
can be forced to cease operations or be prevented from starting operations in a new facility. Therefore, in some instances
SBA may require additional information from an applicant to determine whether the business will be in compliance with
OSHA regutations and atlowed to operaic its facility after the loan is approved and disbursed. Signing this form as
borrower is a certification that the OSA requirements that apply to the borrower's business have been determined and the
borrower to the best of its knowledge is in compliance.

Civil Rights Legislation

All businesses receiving SBA financial assistance must agree not to discriminate in any business practice, including
employment practices and services to the public, on the basis of categories cited in 13 C.F.R,, Parts 112, 113, and 117 of
SBA Regulations. This includes making their goods and services available to handicapped clients or customers, All
business borroweis will be required to display the "Equal Employment Opportunity Poster" preseribed by SBA.

Equal Credit Oppertunity Act (15 U.S.C. 1651)

The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of
race, color, religion, national origin, sex, marital status or age (provided that the applicant has the capacily {o enter into a
binding contract); because all or part of the applicant's income derives from any public assistance program, or because the
applicant has in good faith exercised any right under the Consumer Credit Pratection Act. The Federal agency that
acdministers compliance with this law concerning this creditor is the Federal Trade Commission, Equal Credit

Opportonity, Washington, D.C. 20580.
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i
Executive Order 11738 -- Environmental Protection (38 CF.R. 25161) |
The Executive Order charges SBA with administering its loan programs in a manner that will result in effective
enforcement of the Clean Air Act, the Federal Water Pollution Act and other envirenmental protection legislation. SBA
must, therefore, impose conditions on some loans. By acknowledging receipt of this form and presenting the application,
the principals of all small businesses borrowing $100,000 or more in direct funds stipulate to the following:

]

1. That any facility used, or to be used, by the subject firm is not cited on the EPA list of Violating Facilities.

2. That subject firm will comply with all the requirements of Section 114 of the Clean Air Act (42 U.S.C. 7414) and
Section 308 of the Water Act (33 U.S.C 1318) relating to inspection, monitoring, entry, reports and information, as
well as all other requirements specified in Section 114 and Section 308 of the respective Acts, and all regulations and
guidelines issued thereunder.

3. That subject firm will notify SBA of the receipt of any communication from the Director of the Environmental
Protection Agency indicating that a facility utilized, or to be utilized, by subject firm is under consideration lo be
listed on the EPA List of Violating Facilities.

Debt Collection Act of 1982 Deficit Reduction Act of 1984 (31 U.S.C, 3701 ct scq, and other titles)

These laws require SBA to aggressively collect any loan payments which become delinquent. SBA must obtain your
taxpayer identification number when you apply for a [oan. if you receive a loan, and do not make payments as they coine
due, SBA may take one or more of the following actions:

- Report the status of your loan(s) to credit bureaus

- Hire a collection agency to collect your loan

- Offset your income tax refund or other amounts due to you from the Federal Government
- Suspend or debar you or your company from doing business with the Federal Government
- Refer your loan to the Department of Justice or other attorneys for litigation

- Foreclose an collateral or take other action permitted in the loan instruments.

Immigration Reform and Control Act of 1986 (Pub, L. 99-603)

If you are an alien who was in this country illegally since before Janvary |, 1982, you may have been granted lawful
temporary resident status by the United States Immigration and Naturalization Service pursuant to the Immigration
Reform and Congrol Act of 1986 (Pub. L. 99-603), For five years from the date you are granted such status, you are not
eligible for financial assistance from the SBA in the form of a loan or guaranty under scction 7(a) of the Small Business
Act unless you are disabled or a Cuban or Haitian entrant. When you sign this document, you are making the cestification
that the Immigration Reform and Contrel Act of 1986 does not apply to you, or if it does apply, more than five years have
clapsed since you have been granted lawful temporary resident status pursuant to such 1986 legislation,

Lead-Based Paint Poisoning Prevention Act (42 11,8,C, 4821 et seq.)

Borrowers using SBA funds for the construction or rehabilitation of a residential structure are prohibited from using lead-
based paint {as defined in SBA regulations) on all interior surfaces, whether accessible or not, and exterior surfaces, such
as stairs, decks, porches, railings, windows and doors, which are readily accessible fe children under 7 years of age, A
“residential structure" is any home, apartment, hotel, moiel, orphanage, boarding school, dormitory, day care center,
extended care facility, college or other schoot housing, hospital, group practice or comimnunity facility and all ather
residential or institutional structures where pessons reside.

Executive Order 12549, Debarment and Suspension (13 C.ER. 145)

t. The prospective lower tier participant certifies, by submission of this foan application, that neither it nor its principals
arc presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
participation in this transaction by any Federal depariment or agency,

2. Where the prospective iower tier participant is unable to certify to any of the statements in this certification, such

prospective participants shall attach an explanation to the loan application,
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OMB APPROVAL NO.3245-0178
Expitation Date: 2/28/2013

& BUs; Please Read Carefully: SBA uses Form 912 as one part of its
Ky & United States of America assessment of program CI]gIbiII“’l. Please reference S8A Regulations and
O ) Standard Operating Pracedures if you have any questions about who must
' +  SMALL BUSINESS ADMINISTRATION [submit this form and where to submit it. For further information, please call
A 6?, SBA's Answer Desk at 1-800-U-ASK-SBA (1-800-827-5722), or check SBA's
%Mlso'%h«\ STATEMENT OF PERSONAL H’STORY website at www.sba.gov.
Nanme end Address of Applicant {Fiemy Name){Streel, City, State, and ZIP Code) SBA District/Disaster Area Olfice ) |
Thompson McCarthy D8, LLC
27915 N 100 Place Amount Applied for (when applicable) | Fite No. (il known)
Scotisdale, AZ 85262 $640,400
1. Parsonal Stalement of: {State nama in full, if no middle name, slate (NMNJ, orif inillal {2, Give the percentage of ownership or stock owned | Sotial Security No.
only, indicate inillaly Listalt formar names used, and dales esch name was used. or {0 be owned in the small businsss of the
Use separale sheet if necassary. H ’
development come=Y 59t 540-50-2034
First Middle Lasl 3. Date of Birlh {Menth, day, and year)
James L Thempson 2/15/45
4. Place of BIrth; (Clly & Stete or Foreign Ceuatry}
McAlester, OK
Name and Address of participating lendsr or surety ¢o. {when applicable and known} 5. Us.citizen? [YES []NO lNi‘I!ALS:X
RepublicBankAz, N.A. g No, ace you a Lawful Oves []no n.
: armanent resident alien:
909 £ Missouri Avenue Phoenix, AZ 85014 If non- 1.8, dtizen provide alien registralion nuiber:

5. Present residence address: Mast recent prier address {omit if cver 10 years ago):

From:  2/1/2002 From:

To: Present To:

Address:  27915N 1001h Place Address:
Scottsdale, AZ 85262

Home Telephone No. (Indlude Arza Code);  480-595-9082
Business Telephone Ne. (lnclude Area Coda): 480-595-9082
PLEASE SEE REVERSE SIDE FOR EXPLANATION REGARDING DISCLOSURE OF INFORMATION AND THE USES OF SUCH INFORMATION.

YOU MUST INITIAL YOUR RESPONSES TO QUESTIONS 6,7,8 AND 9,

IF YOU ANSWER "YES" TO 7, 8, OR 9, FURNISH DETAILS ON A SEPARATE SHEET. INCLUDE DATES, LOCATION, FINES, SENTENCES, WHETHER
MISDEMEANOR OR FELONY, DATES OF PAROLE/PROBATION, UNFAID FINES OR PENALTIES, NAME(S) UNDER WHICH CHARGED, AND ANY
OTHER PERTINENT INFORMATION. AN ARREST OR CONVICTION RECORD WILL NOT RECESSARILY DISQUALIFY YOU; HOWEVER,
UNTRUTHFUL ANSWER WILL CAUSE YOUR APPLICATION TO BE DENIED AND SUBJECT YOU TO OTHER PENALTIES AS NOTED BELOW.

7. Ao you grasently under indiciment, on parole or probation? INITIAI.S:K

7] Yes {y] No (i yes, indicate date parole or probation is to exgire.)

B. Have vou ever been charged witi, andiar atresled for, any ciminal offense other than a minor motor vehicte violalien? Include offenses which have been dismissed, discharged, 0
not prosccuted. {All arrests and charges musl be disdosed and exptained on an altached sheet.)

[ }ves ) No INITIALS: X

9. Have you ever been convicted, ptaced on pretdal diversion, or piacc& on any form of prodation, intluding adjudicaifo’n withhold pcndihg probalion, for any erminal offense other

than a minor vehicls violation?
] yes l¢'} No INITIALS:X
101 aulhorize the Small Busihess Administration Offica of Inspector General to request eminal record information abeut me from citinal justice ageacies for the purpose of

determining my eligibifity for programs authorized by the Small Business Act, and the Smatt Businesa Investment Act.

CAUTION - PENALTIES FOR FALSE STATEMENTS: Knavingly rf_.a-king a false statement on lhls form Is & viclation of Federa! law and cou'd result in eriminat prosecufion,
significant civit penalties, and a denial of your loan, sucety bond, or other prograrm participation. A false statement is punishabie under 18 USC 1001 and 3571 by imprisonment of nat

more than five years and/or & fine of up to $250,000; undes 156 USC 645 by imprisoament of not more than two years and/er a fine of nol more than $5,000; and, if submitted o a
Federally insured institution, undes 18 USC 1014 by Imgrisonment of nol miore than thirty years andior a fing of not more than $1,006,000,

Signature Title Dgte
ﬁ‘ Manager

Agency Use Only

11. [ ] Fingerprints Waived [ [
Date Agproving Authority 13.[ ] Requost a Character Evalualian

12»[_'} Cleared for Processing Date Apgroving Autharnily

Bale Approving Authonly

[ #ingerprints Required . i
Dale Approving Authority o i .
{Required whenaver 7, 8 or 9 are answared “yes” even if cleared for processing.)

Date Sent ta QIG
PLEASE NOYE: The estimeted burden for complaling this form 18 15 minutes pes respensa. You are aot required to respend to any collection of Information unless il Sisplays a currently vaild M3

aporoval aurrber, Commeals on the burdan shotid he sent to U.S. Small Business Adminlstration, Chiet, AB, 409 3rd St., S.W.,Washington D.C. 20416 and Desk Officer tor the Small Business
Administration, Cifice of Management and Budgol, Now Executive Office Bulding, Room 10202, Waskington, D.C, 20503, OMB Appraval 3245-0176. PLEASE DO NOT SEND FORMS TO OMB.
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NOTICES REQUIRED BY LAW
The following is a brief summary of the laws applicable to this solicitation of information.
Paperwork Reduction Act (44 U.S.C. Chapter 35)

SBA is collecting the information on this form to make a character and credit eligibility decision to fund or deny you
aloan or other form of assistance. The information is required in order for SBA to have sufficient information to
determine whether to provide you with the requested assistance. The information collected may be checked
against criminal history indices of the Federal Bureau of Investigation.

Privacy Act (5 U.5.C. § 552a)

Any person can request to see or get copies of any personal information that SBA has in his or her file, when that
file is retrieved by individual identifiers, such as nhame or social security numbers. Requests for information about
another party may be denied unless SBA has the written permission of the individuatl o release the information to
the requestor or unless the information is subject to disclosure under the Freedom of Information Act.

Under the provisions of the Privacy Act, you are not required to provide your social security number. Failure to
provide your social security number may not affect any right, benefit or privilege to which you are entitled.
Disclosures of name and other personal identifiers are, however, required for a benefit, as SBA requires an
individual seeking assistance from SBA to provide if with sufficient information for if to make a character
determination. [n determining whether an individual is of good character, SBA considers the person's integrity,
candar, and disposition toward criminal actions. [n making loans pursuant to section 7(a)(6) the Small Business
Act (the Act), 15 USC § 636 (a){6), SBA is required to have reasonable assurance that the loan is of sound value
and will be repaid or that it is in the best interest of the Government to grant the assistance requested.
Additionally, SBA is specifically authorized to verify your criminal history, or lack thereof, pursuant to section
7(@)(1)(B), 15 USC § 636{a)(1)(B). Further, for all forms of assistance, SBA is authorized to make all
investigations necessary to ensure that a person has not engaged in acts that violate or will violate the Act or the
Small Business Investment Act, 15 USC §§ 634(b)(11) and 687h(a). For these purposes, you are asked {o
valuntarily provide your sacial security number fo assist SBA in making a character determination and to
distinguish you from other individuals with the same ar similar name or other persanal identifier.

When the information collected on this form indicates a violation or potential violation of law, whether civi,
criminal, or administrative in nature, SBA may refer it to the appropriate agency, whether Federal, State, local, or
foreign, charged with responsibility for or ofherwise involved in investigation, prosecution, enforcement or
prevention of such violations. See 74 Fed. Reg. 14890 (2009} for other published routine uses.
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OMB APPROVAL NO.3245-0178
Expiration Dale: 2/28/2013

Please Read Carefully: SBA uses Form 912 as one part of its
United States of America assessment of program eligibility. Please reference SBA Regutations and ‘
Standard Operating Procedures If you have any questions about who must
SMALL BUSINESS ADMINISTRATICN {submit this form and where to submit it. For further information, please call
/& SBA's Answer Desk at 1-800-U-ASK-SBA {1-800-827-5722}, or check $BA's !
'%'N{WH 4\ STATEMENT OF PERSONAL HISTORY website at www_sba,gov_
tlame and Address of Applicant (i Name)(Street, City, Stals, and ZIP Coda) SBA OislrictDisaster Area Office
Thompson McCarthy DB, LLC
27915 N 100 Place Amount Agplied for {when applicable) | File No. (if known)
Scottsdale, AZ 85262 $640,400
1. Personsl Slatemeat of: {State name In full, if no middie name, state (NMN), or if initial | 2. Give the percentage of cwnership ar slock owned | Soclal Security No. .
only, indicate initil) List alt former names used, and dales each name was used. or {o ba owned in the small business or the '
Use separale sheetif necessary, davetopmant corpany 50% é 541-72-1057 |
. Middie Last 3. Date of Birth (Monih, day, and year)
Janice L McCarthy 111171956
4. Place of Birth: {City & State or Forelgn Countsy)
Spokane, WA
Name and Address of participating lender or surety ¢o. (when applicabls and known) 5. Us, Citizen? [/] YES Ono mmm_s:x
RepublicBankAz, N.A, ffto, areyonalaviul  (Jves  [Jne -
909 € Missouri Avenue Phoenix, AZ 85014 lfé;:arr:'l!j!.ns. ‘ue‘u%‘zaznp?ol;:e aliea regisiration number:
6. Present rosidonco addrass: Most recent prior address (omit if over 10 years ago):
From: 2/1/2002 From:
Ta: Prosent To:
Address: 27915 N 100th Place Address:

Scottsdale, AZ 85262
Home Telephone No. (Indude Area Cada): 480-595-9082
Business Telephone No. {Include Area Code): 480-595-9082
PLEASE SEE REVERSE SIDE FOR EXPLANATION REGARDING DISCLOSURE OF INFORMATION AND THE USES OF SUGH INFORMATION,

YOU MUST INITIAL YOUR RESPONSES TO QUESTIONS 5,7,8 AND 9,

IF YOU ANSWER "YES" TO 7, 8, OR 9, FURNISH DETAILS ON A SEPARATE SHEET, INCLUDE DATES, LOCATION, FINES, SENTENCES, WHETHER
MISDEMEANCR OR FELONY, DATES OF PAROLE/PROBATION, UNPAID FINES OR PENALTIES, NAME{S) UNDER WHICH CHARGED, AND ANY
OTHER PERTINENT INFORMATION. AN ARREST OR CONVICTION RECORD WILL NOT NEGESSARILY DISQUALIFY YOU; HOWEVER,
UNTRUTHFUL ANSWER WILL CAUSE YOUR APPLICATION TO BE DENIED AND SUBJECT YOU TO OTHER PENALTIES AS NOTED BELOW,

?. Are you presently under indictment, on parole or probalicn? INITIALS: K
{_} Yes [ﬂ No {If yes, indicate date parcle or probstion is lo explre.}

B. Have you ever been charged wilh, andfos arcested for, any criralnat oflense other than a minor motor vehicle violatian? Inciude offenses which have been dismissed, discharged, o]
not proseculed. (All arrests and charges must be disclosed and expiained on an atiached sheet.)

] Yes 7] No INITIALS: K

4. Have you aver been convictad, placed on pretiial diverston, or placed on any form of probation, indluding adjudication withheld pending prabation, for any criminal offense other
than a miner vehtcle viotatlon?

Clves 7)Mo mmacs: )

10. 1 authonize the Small Business Administration Office of Inspecior General to request cdminal record information about me from ¢riminal juslice agencies fer 1he purpose of
determining my eligitility for programs authorized by the Smell Business Act, and (ke Sme'l Business tnvestmant Act.

CAUTION - PENALTIES FOR FALSE STATEMENTS: Knowingly making 2 false statement on (his form is a viosalion of Federal taw and cautd result in criminal proseculioa,
significant civil penalties, and a denial of your loan, surety bond, or other program participation. A false stalement is punishable under 18 USC 1001 and 3571 by imprsonment of not
more than five years and/or a fine of up to $259,800; under 16 USC B45 hy imprdsonmant af et more than two years ardfor a fine of not more than $5,000; and, if submitled to a
Fedarally insured institution, under 18 USC 1014 by Imprisonment of not more than thidy years and/or a fine of not more thar $1,000,009.

Slgnature Title Date
K Member
Agency Use Only '
12.[] Cleared for Processing Date Approving Autharity

[ | Fingerprints Welved ——

Dale Approving Authority !&[_} Request a Character Evaluation

{7} Fingerprints Required a o Date Approving Authonly
n 1 .

ae Approving Authority {Required whenever 7, 8 or 9 are znswered “yes” aven if cleared for processing.)

Dale Sent to CIG

PLEASE NOTE: The astimated burden {ar compielting this form i3 15 minutes per respenss. You are not réquired {0 respond 1o any collection of Informavjon unlass it displays a currently vaiid oMa
appraval aumber. Commenls on the burden should he sent 1o 1.5, Smal Businsss Adminisirztion, Chief, A8, 408 3rd St., S.W., Washiaglon D.C. 20416 and Uask ificer for the Small Business
Adminlstration, Office of Managam.ant and Budget, New Exscutive Otfice Butding, Room 10202, Washiagton, 0.C. 20503. OMB Approval 3245-0178. PLEASE DO NOT SEND FORMS TO OM8,
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NOTICES REQUIRED BY LAW
The following is a brief summary of the laws applicable to this solicitation of information. i
Paperwork Reduction Act (44 U.S.C. Chapter 35) |

SBA is collecting the information on this form to make a character and credit eligibility decision to fund or deny you
a loan or other form of assistance. The information is required in order for SBA to have sufficient information to
determine whether to provide you with the requested assistance. The information collected may be checked
against criminal history indices of the Federal Bureau of investigation.

Privacy Act (5 U.5.C. § 552a)

Any person can request to see or get copies of any personal information that SBA has in his or her file, when that
file is retrieved by individual identifiers, such as name or social security numbers. Requests for information about
another party may be denied unless SBA has the written permission of the individual to release the information to
the requestor or unless the information is subject to disclosure under the Freedom of Information Act.

Under the provisions of the Privacy Act, you are not required fo provide your social security number. Failure to
provide your social security number may not affect any right, bepefit or privilege to which you are entitled.
Disclosures of name and other personal identifiers are, however, required for a benefii, as SBA requires an
individual seeking assistance from SBA to provide it with sufficient information for it to make a character
determination. In determining whether an individual is of good character, SBA considers the person's integrity,
candor, and disposition toward criminal actions. In making loans pursuant to section 7(a}{(6) the Small Business
Act (the Act), 15 USC § 636 (a){6), SBA is required to have reascnable assurance that the loan is of sound value
and will be repaid or that it is in the bes! interest of the Government to grant the assistance requested.
Additionally, SBA s specifically authorized to verify your eriminal history, or lack thereof, pursuant to section
7(a)(1){B), 15 USC § 636(a)(1}(B). Further, for all forms of assistance, SBA is authorized to make all
investigations necessary {o ensure that a person has not engaged in acts that violate or wiil violate the Act or the
Small Business Investment Act,15 USC §§ 634({b)(11) and 687b(a). For these purposes, you are asked {o
voluntarily provide your social security number to assist SBA in making a character determination and to
distinguish you from ather individuals with the same or similar name or other personal identifier,

When the information collected on this form indicates a violation or potential violation of law, whether civil,
criminal, or administrative in nature, SBA may refer it to the appropriate agency, whether Federal, State, local, or
foreign, charged with responsihility for or otherwise involved in investigation, prosecution, enforcement or
prevention of such violations. See 74 Fed. Reg. 14890 (2008} for other published routine uses.
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A "“"”*«% Certification Regarding
¥ N Debarment, Suspension, Ineligibility and Veluntary Exclusion
B R Lower Tier Covered Transactions

MArg X

This certification is required hy the regulations implementing Executive Order 12549, Debarment and Suspension, 13 CFR
Part 145, The regulations were published as Part VI of the May 26, 1988 Federal Register (pages 18160-19211). Copies of
the regulations may be obtained by contacting the person to which this proposat is submitted.

{BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(1) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals
are presently debarred, suspended, proposed for disbarment, declared ineligible, or voluntarily excluded
from participation in this transaction by any Federal department or agency.

(2) Where the prospective lower tier participant is unable to certify to any of the statements in this certification,
such prospective participant shalf attach an explanation to this proposal.

Business Name Thompson McCarthy DB, LLC

Date X By James Thompson, Manager
Name and Title of Authorized Representative

X

Signature of Authorized Representalive

SBA Form 1624 {12/92) ’""'P""‘"‘""“Y:?} e
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INSTRUCTIONS FOR CERTIFICATION

1. By signing and submitting this proposal, the prospective lower tier participant is providing the certification set out
below,

2. The certification in this clause is & material representation of fact upon which reliance was placed when this
transaction was entered into. If is later determined that the prospective lower tier participant knowingly rendered an
erroneous ceirtification, in addition to other remedies available to the Federat Government, the department or agency
with which this transaction ariginated may pursue available remedies, including suspension andfor debarment.

3. The prospective lower tier participant shall provide immediate written notice to the person fo which this proposal is
submitted if at any time the prospective lower tier participant learns that its cerlification was erroneocus when submitted
or has become erroneous by reason of changed circumstances.

4. The terms “covered {ransaction,” "debarred,” "suspended," “ineligible,” "lower fier coverad transaction,”
“participant,” "person,” "primary covered transaction," “principal,” "proposal,” and "voluntarily excluded,” as used in this
clause, have the meanings set out in the Definitions and Coverage sections of the rules implementing Executive Order
12549. You may contact the person to which this proposal is submitted for assistance in obtaining a copy of those
regulations (13CFR Part 145).

5. The prospective lower tier participant agrees by submitting this proposal that, should the proposed coverad
transaction be entered Into, it shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, unless
authorized by the department or agency with which this transacfion originated.

6. The prospective lower fier participant further agrees by submitting this proposal that it will include the clause fifted
"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--Lower Tier Covered
Transactions," without modification, in all lower tier covered transactions and in all solicitations for tower tier covered
transactions.

7. Aparticipant in a covered transaction may rely upon a certification of a prospective participant in a lower tier
covered transaction that is not deas it knows that the certification is erroneous. A participant may decide the method
and frequency by which it determines the ineligibility of its principals. Each participant may, but is not required to, check
the Nonprocurement List.

8. Nothing contained in the foregoing shali be construed to require establishment of a system of records in order to
render in good faith the certification required by this clause. The knowledge and information of a participant is not
required to exceed that which is normally possessed by a prudent persan in the ordinary course of business dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered transaction
knowingly enters inta a tower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarity
excluded from participation in this transaction, in addifion to other remedies available to the Federal Government, the )
department or agency with which this transaction originated may pursue avaitable remedias, including suspension
and/or debarment.

TMCC006212
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STATEMENT REGARDING L OBBYING
Statement for Loan Guarantees and Loan Insurance

The undersigned states, to the best of his or her knowledge and belief, that:

(1) If any funds have been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this commitment providing for the United States to
insure or guarantee a loan, the undersigned shall complete and submit Standard
Form LLL, "Disclosure of Lobbying Activities,” in accordance with its instructions.

(2)  Submission of this statement is a prerequisite for making or entering into this
transaction imposed by Section 1352, Title 31, U.8. Code. Any person who fails
to file the required statement shail be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

Signature: '}4 B
Date: ?<,

Name and Title:  James Thompson, Manager

Fecarst Ranycling Pragram { Wy Peotalen Rivycto Biger

SBA form 1846 (8-92) *U.$. Govemment Printing Office; 1603

|
TMCC006213
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U.S, SMALL BUSINESS ADMINISTRATION

OMB APPROVAL NO. 3245-0188
EXPIRATION DATE: 09/30/2014

PERSONAL FINANCIAL STATEMENT

As of N

copy viith paper appiicalion o elther. of ths two following offices:

Complete this form for: {1) each proprietor; (2) general paitner; (3] mahaging member of a limited Ilabllity company (LLC) {4).each owner of 20% or.mora of - |
the eqully of the Applicant (including the assels of the owner's spouse and any.minor childreny, and (5} any peison providing a guaranty on ‘the loan. Refurn i
comploted form to: 7(a} loans - o the lender processing the SBA application; 504 loans - to the Cerlified Development Company processing the SBA " .
application; Disaster foans - to the Disastar Processing and Disbussement Center.at 14425 K£ngspowt Road, Fort Worth, TX 76166-2243; and 8{a)/BD
applicanls who are individuals ¢laiming soclal and économic disadvanfaged status and ihe(r spouses elnctmntcalry at mtp,mmm_ba,m or send hard )

Mail to the following address, if your firm is
{ocated In one of the states below:

Mail to the following address, if your flrm is
located In one of the states helows:

US Small Business Adminisfration
DPCE Central Office Duly Station
Parkview Towers

1150 First Avenus

191l Floor, Suite 1001

King of Prussla, PA 18408

Snsall Business Administration

Diviston of Program Certification and Eligibifity
455 Markat Sireat, 8th Floor

San Franclsco, CA 84105

MA, ME, NH, CT, VT, R), NY, PR (Puerla Ricoy, Vi (US Virgin
Islands}), NJ, PA, MD, VA, YW, DC, DE, GA, ALNC, SC, M8,
FL, KY, TN

It, GH, ML N, MN, W3, TX, NM, AR, LA, OK, MO, 1A

Name James Thompson & Janice McCarthy

Business Phane 480-595-8082

 Residence Address 27915 N 100th Place

Resldence Phone  480-595-9082

City, State, & Zip Code  Scotisdale, AZ 85262

Business Name of Applicant/Borrower Thompson MoCanhy DB, LLC

LIABILITIES - -

ot Cents) ©

(ASSETS 1. " (omit Cems)“ :
Cashonhand &InBanks _____............ s 125,000 Accounts Payable. ... ... ... ..., 5
Savings Accounts, , ... .. .......... $ MNotes Payable to Banks and Others . __ ... __. $939,674
IRA or Other Retitoment Account_ ... .. $ 1,748,820 (Describe in Section 2)
{Describe in Section 5) Installment Account {Autoy $
AOC!(J;NS &bNO‘e; RTw[‘:lbIe .............. $ Ma. Payments $
escribe in Seclion §)
Life inswrance-Cash Sumender Value Only ~ § 206,585 !nstabl’lqmegt Accm:nt Omen. $
(Complete Section 8) 0. Payments $ s
StOCks and BONGS . « < v vvernennnnnannns 8 Loan on Life Insurance. .............ooonno 3984703 ]
{Describe in Section 3) 5.000.000 MortgagesonReslEstate . ... .. ... ... ... $3, ]
REATES(@Ie.. ... ieeeeieeienniniannn, $ {Desciibe in Sectlon 4)
(Describe in Seclion 4) Unpaid Taxes _ . ... it iiieaarnnann $
Automobiles - Total Present Value $ ) ) {Desciibe In Section 6)
{Describe in Seclion §, and include ™~~~ ) Other Liabiliies 3
Year/MakeMadel) et T
Qther Personal Peoperty . ... ... ......... $ {Descn.tfe in Section 7) $ 4,204,377
{Describe in Section §) Tolat Liabifilies o o oo oo i es 375998
OtherAssels . ... $ NEEWOMN « o et iee i ieeinaannes $2,509,
{Descobe in Section 5) Total 8,080,375 Total 58,080,375
Sectlon1.  Source of Income ) R Contingent Liabliitles .
SAAY . $ As Endarserar Ca-Maker. . ... .. ... ........ $ . _
NetInvesimentIncome, . ... .......... $ Legal Claims & Judgments, . ..._..... $
RealEstate lncome__ ... ... ..... $ Provision for Federal lncome Tax ... . .. ._. $
Other Income (Describe belowy* ... $ Other Special Debt ... ... . ....... $

Descriplion of Other Income 12 Section 1.

*alimany or child support payments nead nat be disciosed in "Other Income™ unless it is desired to hava such payments counted taward total Income,

SBA Form 413 (08-11) Previous Editions Chsoleto

TMCC006214
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‘_)wﬁpoﬁof%oﬁmerﬁ Ed S

S

“Amount

{ South Valley Bank and Trust (500,000 443,608 [$2.779  Monthiy Unsecured .
. Second Deed of Trust :
Bank of America $500,000 $496,067 {31,148  Monthly !

tofthls. mtomentand nlgned) T

Sadtion 3, Stocks and B 'nds. (Use attachments if necassary. Eacﬂ'altachmolst must be tdentitled as & part

E : - : s Market Valug. “Dateef- -,
Number af Shares ‘ vNama gf Secunﬂes . i Quoiauon!Exchan_ge Quo!ah‘onlExchango s V:‘Total Value | |
ﬂADART 401 K 746,829 : {‘
] Morgan Stanley 401K 800,000 :
i ista Capltal 401K £800,000 ]
Sactlon (List each'parcel separately. Use allachment if nezassary, Each atiachment mustba
PR _sia[emeni and slgnédy. -~ . . i
R Propaity A - Lo i Property B D Propeity.G i ]

Primary Residence Vacatlon Home Commerc:a[ Properly

27918 W T00M Place 196 Westwood Diive 510 Washburn Way
cotisdale, AZ 85262 Grants Pass, Oregon Ktamath Falls , Gregon

2002 © " hross
161,600,000 900,000 $3.500,000

151,600,000 15900,000 $3,500,000
[ING Direct HAT Home Loans Nells Fargo

1,046,163 173,538 T §3,000,000
5,378 ' 53678 ’ &17.014

FCurrent Current

(Destiiba, and [f any Js pledged a5 sequiity, state namé and addfé“ e h¢

7. amatint of fen, leim
of péymant sngd if delinquent, destiibe delinatientyl | B

onal Froperty a nd Other i'(g i’ét_.'«').

aition 8, - Unpald Taxas... . ~(Describe In detal, a5 16 lype, 1o Wherh payabie; wihen due, amotinl, and to.viliat property, U any, & tex fén attachas -~

59_6_(1_{3;1 75w Otherllablitles, - (Descilbe in detally 50 CeT T e ET e el

SBA Form 413 (08-11) Provious Editions Ohsolste
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OMB Approval No.: 3245-0016 :
Expiration Date: 11/30/2012 |

U.S. SMALL BUSINESS ADMINISTRATION
SCHEDULE OF COLLATERAL

Exhibit A
Applicant
PRl Thompson McCarthy D8, LLC
Street Address ) B
27915 N 100th Place ‘ .
Cit State Zip Code
4 Scottsdale Arizona 85%82

LIST ALL COLLATERAL TO BE USED AS SECURITY FOR THIS LOAN

Section I — REAL ESTATE

Attach a copy of the deed(s) containing a full legal description of the land and show the location
{street address) and city where the deed(s) is recorded. Following the address below, give a
brief description of the improvemeitts, such as size, type of construction, use, number of stories,
and present condition (use additicnal sheet if more space is required).

LIST OF PARCELS OF REAL ESTATE

Address Year Original Market Amount Name of
Acquired Cost Value of Lien Lienholder

Description(s)

SBA Form 4, Schedule A {09-09)} Previous Editlons Qbsolete
SUBMIT COMPLETED APPLICATION TO LENDER OF CHOICE

TMCC006216
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Section 1I- PERSONAL PROPERTY

All items with an original value greater than $5,000 listed herein must show manufacturer or
make, model, year, and serial number. Items with no serial number must be clearly identified (use
additional sheet if more space is required).

Description-Show | Year acquired | Original Cost | Market Value | Current Lien Name of Lienholder
Manufacturer, Balance
Model, Serial No.

Alf Business /\ssegs ]BAZ

All Information contained herein it TRUE and CORRECT to the best of knowledge. If you knowingly make a false
statement or overvalue a security to obtain a guaranteed loan from SBA, you can be fined up to $250,000
and/or imprisoned for not more than five years under 18 USC 1001; if submitted to a Federally insured
institution, under 18 USC 1014 by Imprisonment of not more than twenty years and/or a fine of not more
than $1,000,000. I authorize the SBA’s Office of Inspector General to request criminal record information about me
from criminal justice agencles for the purpose of determining my eligibility for programs authorized by the Small
Business Act, as amended, |

Name ?(\ Dateg&

Name Date

HNOYE: fhe estimated burden for conipleting this form Is 0.5 hours per response. You wlit nat be required to respond {o colection of information unlass it displays 3 currently velid
OMB approval number. Comments an the burden should be sent to the 1.5, Small Business Adminlstration, Chlef, AIB, 402 39, St., §.W. Washlngton, B.C., 20416 and Desk
Gffice for Small Buslness Admilaistration, Cffice of Management and Budget, New Executive Office Building, Room 10202, Washington, D.C. 20503,

OMB Approval (3245-0016),

SBA Form 4, Schedule A (09-09) Previous Editions Obsolete

1

's
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MANAGEMENT RESUME
Please fill in all spaces, I€an flem Is not apphieable, please indleafe as such, You may inelude additienal refovant '
inforenation an a saparate exhibit. SIGN & DATE whese indleated, i

PERSONAL RYFORMATION:
L Yn< asrrey s  SHi-tx 108 7

Nane _ Yaasice
Dateof Bith_o{wll ~ S £a  PlaeoefBlh £ 2 .
Tesidence Telephons # Zy1 40y 1 » Yty G4 Euﬁnm‘l‘eiephme# Sl o - 42T

Rasldencs AdGBss G0, Liset sttt )0 Clty Dasestme_ ol ZipColo s 7

Spowo's Nane _T s es & T ongss oo .
Areyou emuployed by the U, 5. Govarnmnt? __ Yes ¢ _NC_ Ageey/ Position
Aroyoua U8R Cltieen? __ W Yes o, I£no, give Alica Ragistratlon Mumbar

Dates A Major Dagres/Certificate
S AMh. TR ]

Zy - D

From__/9 %S Fo present date, :
Previcus Address: City State Zip Code ; ! _
Front to i : .
55# LyeorSe-Ja3zyd ; P
H H
i

EDUCATION:

MILTARY SERVICE BACKGROUND:
Dates of Seyvice to

Biranch of Service E)

WORK EXPEREINCE: Listchronologhkally witlt present erployer, :
Thate Rivers Radiolo gy Associatss P
tite,__ AL S LEL K |
LS

Company Nane { Localion

Prom _~
Dhutlies

Gosapany Name / Lacalion
From to Tiile :
Puties i

Company Name / Locationn ___ . }
1o Title . ;
f

rom
Dhsties H

Company Name / Locatioa

¥

SBA Form for Management Resunie
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MANAGEMENT RESUME
Please fitlIn alt spaces. Ifai Hetn is not applicable, please indicaie a3 such. You eay include additional relevant

tnformalion on 2 scparste exhibit. SION & DATE where jndiested.

PERSONAL INFORMATION:

Name ___ Jmemeg vwpSoni  5SB o5 o 2SR

Datoof Bl _ow-t S ¥ = PlaceofBinh_ e & Ly .

Resldence Telephone # _ 50 $9/'¢ geg: Riisiness Telephene # /LS 2

Residance Address 27945,y teeo'~ Plage Oty Smrercnaie State_ ﬁ ZipCode 85 1& 2

From__ 2/ Ta present date,

Pravious Addresst City State Zip Code

From ta

Spouse’sNamo __Fiaupe L. IDECoypse iy . Ss# Sadd o TR = JOX T

Ata you coplayed hy the U, 5. Government? Yes . oC_NOQ Agency/Position

Ave youa US. Citizen? | M Yes Mo, Tino, give Alitn Registration Nimbsr

EDUGCATION:

High GchcoIICoﬂe,a’I‘ahnmi-Namc/Lmﬂor\ Dates Aitended Mejor Degree/Certificate
Se_bo A L A ST AN

Y8t~ (S la"S
i (Al B2, rdowse.

Y :% 2Dk, (': Cimiod

MILTARY SERVICE BACKGROUND:

Branch of Service P ATt Dates of Service io
WORK EXPEREINCE: List chmn_o!ogimlg :'\Ath preseat cmployer. .

™ ’ .
Comgpany Namo / Location _{Cpcsoeti s Powe Gapud . Tevm J-\ \(».c.,:.c e Laatiwg

From___ {31 A to STV Title Posginent
Dudes Rl - A Pg._::-_sk‘(-ﬂ [rwis

Company Naato f Location

From 10 _ Tide

Dutics

Company Naee / Location

From to Title ~

Daties

Comypany Name / Locatlon

From to Tila

Duties P ,

X e Des T Remen e Dazox —
f /4 Signature

SBA Form for Managemerit Resunte

TSP TR

-
Ierht

P

TMCC006219
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From: 7a Questions <7aQuestions@sba.gov>

Sent: Thursday, June 28, 2012 5:50 PM

To: Michael Harris <mHarris@republicaz.com>

Cc: Doronio, Filamor M. <Filamor.Doronio@sba.gov>; Smalthouse, Dan 3}
<daniel.smalthouse @sba.gov>

Subject: Thompson McCarthy DB, LLC SBA Control Number 43783

Youriapp has'just been assigned to'alloan officer forireview! Please wait to hear from SBA soon.

Thank you,

Pete Torres, Jr.

Loan Specialist/Call Center
Standard 7a LGPC/Citrus Heights, CA
877-475~2435

From: Michael Harris [mailto: mHarr’s@republicaz.com]

Sent: Thursday, June 28, 2012 3:01 PM

To: 7a Questions

Subject: Thompson McCarthy DB, LLC SBA Control Number 43783

| am checking to get a status on the loan submission for the above mentioned applicant?

Thank you

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBL.IC BANK AZ

909 E. MISSOURI AVE

PHOENIX, AZ85014

{(602) 2808412 (D)

(602) 277-5321 (F)

“This email and any files transmitted with it are confidential and intendedsolely for the use of the individual or entity to whom they are addressed.
if you have recelved this email in error, please notify the system manager. This message contains confidential Information and is intended only for
the individual named. If you are not the named addressee you shouid not disseminate, distribute or copy this e-mail. Please notify the sender
immediately by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If you ace not the intended recipient
you are notified that disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.”

RBAZ 003374
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From: Michael Harris <mHarris@republicaz.com>

Sent: Friday, June 29, 2012 6:17 PM

To: Accounting Template (accounting@equ8ation.com); Jim L Thompson {dutchbrosjt@gmail.com)
Cc: Emily Chedister <echedister@republicaz.com>

Subject: FW: Thompson McCarthy DB, LLC

All,

Just wanted to forward you an update | received from the SBA yesterday. As you can see they don’t ever really give me much
to go off of,

Hopefully “Soon” is Monday.

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBLIC BANK AZ

909 E. MISSOURI AVE

PHOENIX, AZ 85014

(602) 2809412 (D)

(602) 277-5321 (F)

From: 7a Questions [mailto: 7aQuestions@sba.gov]
Sent: Thursday, June 28, 2012 3:50 PM

To: Michael Harris

Cc: Doronio, Filamor M.; Smallhouse, Dan )
Subject: Thompson McCarthy DB, LLC

Your app has just been assigned to aSr.loan officer forauthorization. Please wait to hear from S8A soon.

Thank you,

Pete Torres, Jr.

Loan Specialist/Call Center
Standard 7a LGPC/Citrus Heights, CA

From: Michael Harris {mailto: mHarris@republicaz.com]
Sent: Thursday, June 28, 2012 3:01 PM

To: 7a Questions

Subject: Thompson McCarthy DB, LLC

| am checking to get a status on the loan submission for the above mentioned applicant?

Thank you

MICHAEL HARRIS

VICE PRESIDENT - BUSINESS RELATIONSHIP MANAGER
REPUBL.IC BANK AZ

909 E. MISSOURI AVE

PHOENIX, AZ 85014

(602) 2809412 (D)

(602) 2775321 (F)

RBAZ 003376
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Message

From: Michael Harris [mHarris@republicaz.com]
Sent: 7/12/2012 6:56:06 PM

To: 'Accounting' [accounting@equ8ation.com]
cC: Thompson Jim L. [dutchbrosjt@gmail.com]
Subject: RE: Paradise Valley SBA Approval

Kathye, Jim,

I apologize for the delayed response, I spent most of yesterday preparing for today’s loan committee. I spoke
with our SBA loan specialist on Tuesday and he is sending me is final questions, which I should have today.
Once I have those, I will get with both of you so we can respond and get the authorization.

The problem we have is that instead of having once single loan specialist in the SBA that understands the
business we get a new one each loan request. Rather than he or she looking at the past loan approvals you have
they treat it as a new request and we end up answering the same stuff over and over again.

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

From: Accounting [mailto:accounting@equ8ation.com]
Sent: Wednesday, July 11, 2012 2:20 PM

TMCCO001287
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Message

From: Michael Harris [mHarris@republicaz.com]

Sent: 7/13/2012 4:07:03 PM

To: Accounting Template (accounting@equ8ation.com) [accounting@equ8ation.com]
cC: Jim L Thompson (dutchbrosjt@gmail.com) [dutchbrosjt@gmail.com]

Subject: SBA Letter

Attachments: SBA Letter 7-12-12.pdf

I'have attached the letter from the SBA, those items that have “Me” next to them are the things I will take care
of. The remaining items I need you to clear up.

I am going to prepare a letter to go along with the response, as this particular specialist is off base with his view
of the request. It is also evident that he has not looked at the two approved loans based on some of the items he
is requesting. Normally the questions asked are not three pages and simply answered.

Call me if you have any questions.

MICHAEL HARRIS

Vice President - Business Relationship Manager
REPUBLIC BANK AZ

909 E. Missouri Ave

Phoenix, AZ 85014

(602) 280-9412 (D)

(602) 277-5321 (F)

“This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to
whom they are addressed. If you have received this email in error, please notify the system manager. This message
contains confidential information and is intended only for the individual named. If you are not the named addressee you
should not disseminate, distribute or copy this e-mail. Please notify the sender immediately by e-mail if you have received
this e-mail by mistake and delete this e-mail from your system. If you are not the intended recipient you are notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.”
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U. S. Small Business Administration  Tel (877) 475-2435
Standard 7(a) Loan Guaranty Processing Center Fax: (606) 435-2400
6501 Sylvan Road
Citrus Heights, CA 95610

July 12, 2012

Michael Harris
RepublicBankAz NA
909 Missouri Ave
Phoenix, AZ 85014

Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

Dear Michael,

We have reviewed the information provided with your loan guarantee request,
but we cannot complete the Loan Authorization until we are in receipt of the
following information:

1.

A detailed listing of machinery and equipment along with bid invoices on
the improvements to be purchased with loan proceeds, along with cost
quotes. (This is required per SOP 50 10 5(E), page 219.).. jA<€, & will vse
@u ey O
A revision to your proposed collateral to reduce or eliminate the collateral
shortfall as required by SOP 50 10 5(E), pages 188-189. (As submitted,
there is a collateral shortfall of $586.9K, and based on information
provided with your application, there appears to be Personal and
Commercial Real Estate along with Cash Value Life Insurance owned by
James Thompson and Janice McCarthy which could further secure this
foan. If this is not the case, please provide an explanation of why the
collateral is not available.) pie , . weliere Ay (6 ewvecd en Yoo
/'f)fx 9 J Lo & i Corvrt ik Slove s, o Al e L’t
A revised copy of the Personal Financial Statement (SBA Form 413 may
be used) for James Thompson and Janice McCarthy which addresses the
following: ‘ {

a. Janice McCarthy did not sign —  Aihechac

Interim Historical Financial Statement information for the borrower that
was omitted or requires clarification. Specifically, not signed and dated by
an owner. 7/,; o

A signed and dated copy of a Balance Sheet for the borrower dated within
90 days of the application date. Yo v

A signed and dated copy of an Income Statement for the borrower dated
within 90 days of the application date. y‘m)

Fedarat Recysing Progrem ‘7:1-’& Prirta3 on Recycied Paper

TMCC000d
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Page 2
Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

WZ‘Q « 7. Certification Letter from the trustee(s), James Thompson Trust and Janice
McCarthy Trust, warranting the trust will not be revoked or substantially
amended for the term of the loan without the consent of the SBA as well
as certifying the following:

a. The trustee has the authority to act;

b. The trust has the authority to borrow funds, pledge trust assets, and
lease the property to the Operating Company _

¢. The trustee has provided accurate, pertinent language from the
trust agreement confirming the above; and

d. The trustee has provided and will continue to provide SBA with a
true and complete list of all trustors and donors.

\(w -~ 8. Signed and dated copies of the financial statements for the last 3 fiscal
years and current (within 90 days of submission) interim financial
statements for all affiliates. Specifically, James Thompson Family LP

9. A revised loan proposal which increases the borrower's injection
requirement to an amount of at least $60K. (This is required because,
after a detailed review of the loan request, (including the borrower’s
industry experience, management ability, credit history, and the nature of
the business), the requested equity injection amount of $0 has been
determined to be inadequate.) It is not clear as to why the borrower needs
to retain over $650K in their checking account, when as stated in your
Bank’s credit memo these funds are to be used for future expansion;

which is the reason for this loan request.— pr< , & cer dusbiby e Hielore. {

Cergd $=  oud 74N Q‘.,K{Bg"i Vi, g}%fnwc‘, Lorbbe Cagin

10.A revised SBA Form 4-1, with a loan maturity that does not exceed the
maximum allowed. (Per SOP 50 10 5(E), page151, the maximum term for
this request is 10 years generally is the maximum allowed for leasehold
improvements as well as the other uses requested. An exception may be
granted along as the borrower agrees to obtain a full term lease for the
premises; full term defined as no options to renew counted in at term
determination.} - Ate , e 15 wcorect as tlus tnelodes
O b LA e

11. Clarification of your loan request which resolves the inconsistencies
between your application and the sample Loan Authorization you
provided. Specifically, your credit memo indicates the shareholder's debt
will be placed on full standby for the term of the loan, the draft loan
authorization does not include this requirement. gt <

Ceoters feee -‘acn 's] ¢

12. SBA Form 912 for Janice McCarthy, who is an owner/officer of the
business. - Ve v

13. Copy of the 4506t form filed with the IRS on the borrower 1€

14. SBA Eligibility Questionnaire Addendum C is needed. See ltem 8 — w+*

Fectarat Placycting Program v:‘!‘é Peinted on Recytied Papsr

TMCC000641
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Page 3
Re: Thompson McCarthy DB LLC (Scottsdale, AZ) - SBA Control # 43783

15. An amended copy of SBA Form 4 that was submitted with your
application, with the following sections completed:

a. Question 12 is answered incorrectly —see item 8
b. Date signed is missing on page 3 A A
¢. Janice McCarthy did not sign page 4

16.Copy of James Thompson and Janice McCarthy's 2011 1040 or extension
filed with the IRS. < a4t

Sincerely,

Dan Smallhouse
Loan Specialist

S
ferderst Pyuing Progree -7: ; Prrted chReertied Papet
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EXHIBIT 18
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From: Thompson Jim L. <dutchbrosjt@gmail.com>
Sent: Thursday, February 7, 2013 4:48 PM

To: Michael Harris <mHarris@republicaz.com>
Cc: Pease Kathye <accounting@equ8ation.com>
Subject: Re: Thompson/McCarthy

Michael The SBA is not willing to fund Paradise, as it has been completed paid for by our company. I may need a
$500K line to cover as we are in a cash crunch now,after no approval for Paradise. What is needed by yourself to
set up the line? The crunch was not because of the loan payoff, but Republic not able to get us a promised loan
approval for Paradise site Thanks Jim

On Feb 7, 2013, at 9:15 AM, Michael Harris <mHarris@republicaz.com> wrote:

> Jim,

>

> Please see below. Would like to pursue a personal credit line to have access to working capital in the interim to
assist with insuring you do not have a cash crunch after repaying the $400,000 credit line at the other Bank?
>

>

> MICHAEL HARRIS

> Sr. Vice President

> RepublicBankAz, N.A.

> 909 E. Missouri Ave

> Phoenix, AZ 85014

> (602) 280-9412 (D)

> (602) 277-5321 (F)

> From: Corey.Schimmel@mutualofomahabank.com [mailto:Corey.Schimmel@mutualofomahabank.com]
> Sent: Thursday, February 07, 2013 9:06 AM

> To: Michael Harris

Subject: RE: Thompson/McCarthy

\

Mid March.

VVVYVv

Y

Corey Schimmel

> Vice President- Business Banker

> Mutual of Omaha Bank

> 555 W Chandler Blvd

> Chandler, AZ 85225

> office: 480.857.5601

> cell: 602.295.8113

> fax: 602.636.7052

> Corey.Schimmel@mutualofomahabank.com

>

>

>

>

>

> From: Michael Harris <mHarris@republicaz.com>
>

> To: "*Corey.Schimmel@mutualofomahabank.com'
<Corey.Schimmel@mutualofomahabank.com>,

>

> Date: 02/06/2013 03:17 PM

>

> Subject: RE: Thompson/McCarthy

>

RBAZ 004235
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>
>
=
>
>

> Yes they are all secured with UCC filings, however, the 1201 E Glendale Avenue location has a leasehold deed of
trust filed against it.

What do you think your time frame will be on presenting the offer?

MICHAEL HARRIS

Sr. Vice President

> RepublicBankAz, N.A.

> 909 E. Missouri Ave

> Phoenix, AZ 85014

> (602) 280-9412 (D)

> (602) 277-5321 (F)

>

>

> eeee- Original Message-----

> From: Corey.Schimmel@mutualofomahabank.com [ mailto:Corey.Schimmel@mutualofomahabank.com]
> Sent: Wednesday, February 06, 2013 2:51 PM
> To: Michael Harris

Subject: Thompson/McCarthy

VVVVVYV

Vv

vV VYV

Michael,

VVVVVVVYV

I am working with our legal counsel to draft a formal proposal to purchase Thompson/McCarthy’s notes from
Republic Bank.

>

>

> [ wanted to confirm that the current notes are only secured with UCC filings. Are there any Lease Hold Deeds of
Trust? Any Fixture filings?

> Thank you for your assistance. Best Regards,

>

>

> Corey Schimmel

>

>

>

> Corey Schimmel

> Vice President- Business Banker

> Mutual of Omaha Bank

> 555 W Chandler Blvd

> Chandler, AZ 85225

> office: 480.857.5601

> cell: 602.295.8113

> fax: 602.636.7052

> Corey.Schimmel@mutualofomahabank.com

>

>

> This e-mail and any files transmitted with it are confidential and are solely for the use of the addressee. It may
contain material that is legally privileged, proprietary or subject to copyright belonging to Mutual of Omaha
Insurance Company and its affiliates, and it may be subject to protection under federal or state law. If you are not

RBAZ 004236
APP277



Go to Previous View Go to Table of Contents - Appendix

the intended recipient, you are notified that any use of this material is strictly prohibited. If you received this
transmission in error, please contact the sender immediately by replying to this e-mail and delete the material from
your system. Mutual of Omaha Insurance Company may archive e-mails, which may be accessed by authorized
persons and may be produced to other parties, including public authorities, in compliance with applicable laws.

> “This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed.

> If you have received this email in error, please notify the system manager.

> This message contains confidential information and is intended only for the individual named. If you are not the
named addressee you should not disseminate, distribute or copy this e-mail. Please notify the sender immediately
by e-mail if you have received this e-mail by mistake and delete this e-mail from your system. If you are not the

intended recipient you are notified that disclosing, copying, distributing or taking any action in reliance on the
contents of this information is strictly prohibited.”

RBAZ 004237
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EXHIBIT 21
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LEROY M. GAINTNER, CPA, PLC
2355 E. Camelback Rd.
Suite 500
Phoenix, AZ 85016

March 5, 2016

Francis J. Slavin, Esq.
2198 E. Camelback Rd, Ste 285
Phoenix, AZ 85016

Re:  Thompson McCarthy DB LLC v Republic Bank AZ, NA
CV 2014-014647

Mr. Slavin:

At your request | have reviewed and analyzed financial and other information and
documentation relating to the above-named matter. Based on the information reviewed, my
analysis and conclusions are reported below.

Qualifications

| am a Certified Public Accountant, licensed in Arizona. A copy of my curriculum vitae is
attached to this report as Addendum 1. As reflected in it, | hold Master's Degrees in both
Accounting and Mathematics. A listing of instances in which | testified as an expert witness
in deposition or at trial for the past four years is included at Addendum 2. | have authored no
articles or publications over the past ten years.

| am being compensated for my work and analysis at an hourly rate of $275 ($300
testimony). | am independent of Plaintiff and Defendant and my compensation is in no way
dependant upon the substance of my opinions and conclusions, or on the outcome of the
trial in this case.

Background

Thompson McCarthy DB LLC dba Dutch Bros Coffee (“TMC") establishes and operates
various Dutch Bros Coffee franchise locations (“stores”) in the greater Phoenix metropolitan
area. After self-funding and successfully opening seven stores, TMC secured financing
commitments from Republic Bank Arizona (“RBA") to finance and build up to ten additional
stores through SBA guaranteed loans. RBA approvals/funding were not timely forthcoming,
thus requiring TMC to delay completing/opening certain stores and completely delaying or
stopping several other planned stores.

TMC alleges economic damages as a result.

Scope of Work

| have been asked to:
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1. Review various TMC financial and store operations information, and

2. Provide analysis and prepare schedules and calculations as deemed appropriate to
measure economic damage.

This report and analysis does not and is not intended to opine on liability in this matter, but is
done on the assumption that economic losses were experienced from the actions or
inactions of RBA.

Documents and Information

The following have been made available to me in this matter:

e« TMC Profit and Loss Statements, by store, monthly and full year, 2008-2014, plus
partial 2015

TMC Balance Sheets, monthly 2008-2014

Complaint

Store chart of leases, construction, openings

Chart of Stores 8,9,10,11 delays compared to model

Sample Republic Bank/SBA Note

Chart of Cash Balances

Various email correspondence and transmittals

Additionally, two articles by Robert L. Dunn related to discount rates

Assumptions

1. TMC had the ability and expectation to open three stores per year.

2. Stores 8,9,10 and 11 experienced an aggregate 21 months delay (See Exhibit 1), the
economic impact of which is reasonably and appropriately measured by the
aggregate level of mature economic income that would have been achieved but for
such delay.

3. Three new stores (designated N1, N2, N3) were completely delayed and not built.
The delay might be judged to be significantly delayed, and might be judged to be
permanently impacted (i.e., cannot be made up without doubling or increasing the
normal expected rate of opening of three stores per year).

Such impact is deemed to be one of the following, based on the Trier of Fact's
determination. Hence all three scenarios are presented in this report.

1) The three stores deemed to have been permanently delayed from eventually
achieving mature operations and full potential store-life income, which cannot
be made up.

2) The three stores deemed to have long-term permanent delay of ten years to
mature operations and income.
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3) The three stores deemed to have been significantly delayed and not be able
to achieve maturity as might otherwise be expected

4. Net income expected to be produced by each store is the reasonable and
appropriate measure of economic loss, since each store adds its marginal or
incremental income to the aggregate TMC operational results. Such expected store
income should be its full net income, including interest as if financed, its depreciation,
and any variable or incremental share of TMC administrative overhead.

5. Growth in net income is provided through the 10" year of each store, with matured or
leveling of income assumed at that juncture.

6. Interest expense for new and ongoing stores is reasonably and appropriately the
expected annual interest of a fully financed store based on the average expected
building and improvements and equipment costs. '

7. Depreciation expense is reasonably and appropriately the expected annual
depreciation based on the average expected building and improvements and
equipment costs, with depreciation of building and improvements based on 20 years
and equipment on 7 years.

8. Marginal or incremental administrative overhead is based on the incremental cost of
one regional manager for every three stores. Other variable or incremental
administrative and overhead costs are appropriate to analyze and also allocate to the
stores.

9. Stores are assumed to have an operating life of at least 20 years.

10. Present value reduction is applicable for calculations involving future lost income,
with the reasonable rate based on the underlying RBA rate that would have been in
place, plus subjective additional discount for other risk.

11. Operating cash reserves, required to be available to meet ongoing, scheduled payroll
and other regular operating expenses, were significantly depleted due to TMC's
decision to use operating cash reserves in lieu of RBA loans for funding the
construction and equipment of stores which were required to meet TMC's plan to
grow its chain of coffee stores.

12. A “model" or expected time frame sequence for achieving the various steps in
opening a store is shown at Exhibit 2 and is deemed reasonable and appropriate as
the base time-line measurement for opening stores.

Discussion and Analysis

Stores

Schedule 1 shows the existing stores opened from 2007-2014.

Schedule 2 shows the existing stores plus three unopened stores — designated N1, N2, N3.
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The first step is to look at the history of revenues by store from inception of each store, to
determine if there is a demonstrable and consistent trend of growth, which would lead to the
assumption or validation of expected growth for any new (or delayed) store.

Historical revenues (by year by store by month) are shown at Schedule 3.

These monthly revenues by store are then re-grouped at Schedule 4 to show each store’s
revenues from “Month 1" opening, for comparison and graphing of the historical ramp-up and
growth.

Schedules 5 and 5.1-5.14 are graphs of the Schedules 3 and 4 revenues by store. These
visually demonstrate the significant and consistent growth and ramp-up from Month 1 of
each store.

As seen, each new store ramps up faster (branding has occurred, demand is increasing,
etc.).

Conclusion: Stores grow in volume (i.e., sales revenues) from the outset. And there is
as yet no experienced “leveling off". Hence revenue growth and viability are evident.

Cash Balances

Schedule 6 is a chart of the monthly aggregate cash balances and average per store cash
reserves from December 2011 through March 2015.

As seen graphically at Schedule 6.1, it is apparent that during the period of delays by RBA,
TMC was forced to draw down its operating balances, which would normally be held for
imminent operating use such as payroll and regular operating expenses.

More importantly, as seen graphically at Schedule 6.2, the average per store cash reserves
were significantly depleted. Prior to the RBA delays and resulting utilization of its operating
cash reserves, TMC reasonably and appropriately maintained store cash balances
exceeding $100,000 per store, but which dropped to levels of $20,000 to $30,000 before an
extended 27 month cash recovery back to the $100,000 per store level.

Income Analysis

Next is to analyze income to determine the base expected income and pattern of income
growth.

TMC does its accounting by store. Income and expenses by store are shown on its monthly
and yearly Profit & Loss statements ("P&L's").

However, interest expense and depreciation are not included for each store, but rather in the
aggregate for all of TMC. Hence adjustment or modification of the income results is required
in order to show what the stores’ net profits would be if fully financed and if shown with
depreciation expense and any incremental overhead or administrative costs.

Schedule 7 provides this analysis and modification of annual net income for each store.
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Schedule 7 shows the stores’ annual net income (or loss) by year from each store’s opening.
See Note (A) on Schedule 7.

Average annual interest is then subtracted in order to show each store as if fully financed
(since a number were self funded, and in some years not all stores were externally
financed). The average annual interest per store ($25,127) is derived at Schedule 7.1. See
Note (B) on Schedule 7.

Similarly, average annual depreciation of $28,699 is derived at Schedule 7.2. See Note (C)
on Schedule 7.

TMC adds a regional manager for every three stores, so 1/3 of the normal cost (including
payroll taxes and benefits at 22%) aggregating $24,400 per store per year is also included
on Schedule 7 as an incremental cost for each store. (Note: such regional manager costs
are included in the regular administrative costs that are allocated to each store, but is added
separately herein to be sure that an incremental cost for a new regional manager for three
stores is taken into account.) See Schedule 7.3. See Note (D) on Schedule 7.

For overhead and administration, the TMC variable incremental administrative and overhead
costs are allocated to each of the stores based on the weighted average (by number of
store-years) of costs so identified. These incremental costs aggregate $11,096 per store per
year. See Schedule 7.4 and Note (E) on Schedule 7.

The individual store P&L's are then reduced by the above interest, depreciation, regional
manager and allocated admin/OH costs. See Note (F) on Schedule 7.

Schedule 8 is a graph of the annual adjusted net profit from each store, similar to the
revenue graph at Schedule 5.

Conclusion: Although initial start-up years for each store are net losses, the stores grow
in net profits from the outset, and there is as yet no experienced “leveling off". Hence, as
with revenues, net income growth and viability are evident.

Schedule 9 utilizes the adjusted/modified annual net income by store from Schedule 7 as a
base to project the reasonably expected annual net income of new stores.

Stores 5 and 6 (Mill Store and Gilbert Store) serve as the expectation base for income of the
new or delayed stores.

The average of Stores 5 & 6 shows the average of the first 6 years of operational results.
Years 7 through 10 are projected based on an average of $75,000 net income growth per
year. Net income is then, for purposes of the remaining analysis, assumed to level off at that
point at $471,600 per store per year. See Schedule 9.

The average increase of $75,000 per year is also derived on Schedule 9 — from the last two
years' average actual increases ranging from $72,642 to $90,250. An assumed average
growth of $75,000 is taken from the lower end of this range. See Schedule 9.

For purposes of comparison, the same calculation is done for Stores 7 and 8 — which also
precede the RBA delays. Had these Store 7&8 income figures been used, the Year 10
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mature annual net income would have been significantly higher at $623,188 per store per
year.

Conclusion; The average of Stores 586 with growth through Year 10 of $75,000 per
year, maturing at $471,600, is reasonable and conservative for use in subsequent
analysis of damages.

Present Value Discount Rate

The discount rate for determination of present value of future losses is shown at Schedule
10.

The aggregate discount rate at Schedule 10 is comprised of TMC’s base borrowing rate with
additional subjective discount for potential risks that might be encountered.

An argument reasonably can be made that the present value rate in this circumstance
should simply be the TMC borrowing rate. TMC had demonstrated its ability to open
profitable stores, to manage those stores, to grow its brand and hence enjoy increasing
revenues and profit at all of its stores, and that such growth took place regardiess of the
economic climate. If this approach were used, then the PV discount rate would be the RBA
borrowing rate of Prime + 2.5% - aggregating 5.75% (Prime of 3.26% + 2.50%).

However potential effects from the market, from the general environment, etc., could be
experienced. Hence additional subjective risk is reflected in several accepted categories, to
an overall discount rate of 14.75%.

Conclusion: A Present Value Discount Rate of 14.75% is both reasonable and
appropriate to utilize in subsequent analysis.

Damages, as indicated at the outset, are done under|Several alternative scenarios

Scenario 1; Three stores — designated in this report as N1, N2, and N3 - are first assumed
to be permanently unable to be replaced without going over and above three openings per
year. This scenario is shown graphically at Schedule 11.1 and analyzed at Schedule 11.

N1 would have been built/opened in 2013. Thus the expected income and startup loss
would commence in 2013 and are the amounts shown at Schedule 9, maturing at full profit in
2022, and staying level from that point forward for an assumed store life of 20 years.

Likewise, N2 and N3 would commence in 2014, with the same sequence of net profits from
Schedule 9, but starting in 2014, maturing in 2023, and staying level from that point forward
for assumed lives of 20 years.

The yearly profits (and early year losses) for N1, N2 and N3 are added together, then
reduced to present value at the 14.75% discount rate from Schedule 10.

If the Trier of Fact determines that the impact is to preclude TMC from having done these

three stores as contemplated, and that such disruption would not be able to be rectified in
the TMC’s three-stores-per-year plan, then the collective damage is $5,311,000.
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Scenario 2: If the Trier of Fact determines that the impact is a permanent delay without
recovery of additional stores, but is to be measured by the growth of profits only to maturity
(ten years), then the analysis at Schedule 12 shows the cumulative economic loss from the
inability to rectify the permanently delayed openings to be $2,440,000. This is shown
graphically at Schedule 12.1

Scenario 3: If the Trier of Fact determines that the impact is a shorter term delay than
Scenarios 1 or 2, then such temporary delay is shown graphically at Schedule 13.1 and
analyzed at Schedule at Schedule 13 as being the effective delay experienced as measured
by the delay in reaching the mature levels of volume and profit. Under this scenario, the
economic damage from the three unbuilt stores is $1,222,000.

Additional Delay Damage: As indicated at the outset of this report, there was an aggregate
21 month delay of Stores 8,9,10, and 11. The economic effect of this aggregate delay is
measured by the delay in reaching their mature levels of volume and profits. As shown at
Schedule 14, this 21 month delay translates to economic damage of $361,000.

Summary: Schedule 14 summarizes these damage calculations. Each of the three
above scenarios of delay or permanent impact are shown, together with the additional 21
month delay impact.

Such damages, depending on the Trier of Fact determination, are (including the 21
month delay damage):

Scenario 3 $ 1,583,000
Scenario 2 $ 2,801,000
Scenario 1 $ 5,672,000

Conclusions

Based on the documentation and analysis, stated to a reasonable degree of certainty, TMC
suffered economic damage of either $1,583,000 or $2,801,000 or $5,672,000 depending on
the Trier of Fact's determination of the nature of the delays.

| reserve the right to modify or supplement my report and analysis if additional information
becomes available which, after review and consideration, should cause me to modify my
analysis or conclusions.

| also reserve the right to make use of demonstratives and visual aids at trial that may not be
included in this report.

Respectfully,
LERQY M. GAINTNER, CPA, PLC

LeRoy M. Gaintner, CPA

Schedules:
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Schedule 1 — Chart of Store Openings
Schedule 2 — Chart of Expected but Unopened Stores
Schedule 3 — Monthly Revenues by Store — by Month/Year
Schedule 4 — Monthly Revenues by Store — by Month from Each Opening
Schedule 5 - Revenue Chart — All Stores

Schedule 5.1 — Revenue Chart - Store 1

Schedule 5.2 — Revenue Chart — Store 2

Schedule 5.3 - Revenue Chart — Store 3

Schedule 5.4 — Revenue Chart - Store 4

Schedule 5.5 - Revenue Chart — Store 5

Schedule 5.6 — Revenue Chart — Store 6

Schedule 5.7 — Revenue Chart — Store 7

Schedule 5.8 — Revenue Chart — Store 8

Schedule 5.9 — Revenue Chart — Store 9

Schedule 5.10 — Revenue Chart — Store 10

Schedule 5.11 — Revenue Chart — Store 11

Schedule 5.12 — Revenue Chart — Store 12

Schedule 5.13 — Revenue Chart — Store 13

Schedule 5.14 — Revenue Chart — Store 14
Schedule 6 —Cash Balances

Schedule 6.1 — Chart of Month End Cash

Schedule 6.2 — Chart of Average Cash Reserve Per Store
Schedule 7 - Net Income by Store — Full Year

Schedule 7.1 - Interest Analysis

Schedule 7.2 — Store Fixed Assets and Depreciation

Schedule 7.3 - Regional Manager Analysis

Schedule 7.4 — Admin Analysis — Variable/Incremental Costs
Schedule 8 — Chart of Net Income (Adjusted) from Inception of Each Store
Schedule 9 — Net Adjusted Profits Per Year from Year of Opening
Schedule 10 — Present Value Discount Rate
Schedule 11 — Economic Loss Analysis — Three Stores Not Able to be

Built/Opened — Permanent Loss — Full Lives

Schedule 11.1 — Chart of Three Store Permanent Delay — Full Lives

Schedule 12 — Economic Loss Analysis — Three Stores Not Able to be
Built/Opened - Permanent Loss — to Maturity

Schedule 12.1 — Chart of Three Store Permanent Delay — to Maturity — Ten Years
Schedule 13 — Economic Loss Analysis — Three Stores Delayed

Schedule 13.1 — Chart of Three Store Temporary Delay
Schedule 14 — Four Stores (8,9,10,11) Delayed Cumulative 21 Months
Schedule 15 — Economic Loss Summary

Exhibits:

Exhibit 1 — Total Delay in Stores Opened
Exhibit 2 — Model and Expected Time Frames — Stores 8,9,10,11

Addenda:

Addendum 1 — Curriculum Vitae
Addendum 2 - Listing of Testimony
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DECLARATION OF JANES THOMPSOF

i I, James Thomp:on, together Aith my wite, Janice hMcCarth,, owan
Thompsont.AcCarth , Cottee Company, Inc., (“Plaintitt” or “TrACC”). | senve as
president ot TMCC and am authorized to mal-e this Declaration on its behalt.

3 TMCC is in the business of o.4ning and operating cottee stores as a
tranchisee under the name Dutch Bros. THCC’s tranchise area essentiall.,
encompasses the central and eastern part of the Phoenix metropolitan area. Betore
engaging PepublicBank. 4rizona (“PB4Z”) as its lender, TMCC had de\ eloped and
was operating 7 cottee stores in the Phoenix metropolitan area using capital
contributed by me.

B: THACC’s prototype store consists ot an approximate 300 s.t. building
~hich houses the cottee-maling operations and emplo.ees, a drive-through lane, a
small outdoor dining patio and aszociated parting. TAMCC'’s stores are located on
ground leases ‘Aith minimum terms ot 25 \ears.

4. In or about October 2010, Detendant RB~Z contacted T14CC and
ottered to make small businessz loans to TIACC guaranteed by the U.S. Small
Business ~Administration (“SB4”) to tinance the continued expansion ot THACC's
Dutch Bros. cottee store chain in the Phoenix metropolitan area.

3. PB=Z assured TMCC trom the outset that the bant would obtain $3.0
Million in lending to TMCC and repeatedly assured TRMCC ot the bank ‘s willingness
to loan the 5.0 tillion.

6. TMCC told PBAZ that a $5.0 Million loan »ould enable THMCC to
open 10 new coffee stores.

7 PB=Z represented to TMCC that (1) it would pro.ide SB4 loan tunding

tor TrACC to build, equip and open additional Dutch Bros. cottee stores in a timelv

manner; (2) it was competent and experienced in timely obtaining and closing SB&.
1

9/'
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guaranteed loans; and (3) it had e-perienced statf a.ailable to be able to provide the
funding of the 3B loans TMCC was seeking in a timel, manner.

8.  Based upon these representations and assurances, TMCC in or about
October 2010 chose to use RBAZ as itz lender for e-panding its Dutch Bros. coftee
store chain.

9. _ including the buildings,
leasehold interests, equipment, in.entor, and cashtlow to secure repa,ment of
loans PBAZ would be making to TMCC and also required m, spouse Janice
McCarthy and me, owners ot TMCC, to_ repa,ment of the
loans. At the outset, RBAZ requested TMCC to provide financial reports for the
historical operationz of the 7 stores.

10.  In December 2010, TMCC began working with RBAZ to obtain aloan
for new store locations at Rural and Guadalupe Roads and Southern and Greenfield
Roads. The loan in the amount ot 31,026,300 closed about 11 months later.

11.  In MNovember, 2011, TMCC began working with RBAZ on loans for
new coffee store locations at Glendale and 12™ Street and Paradise alley Mall.

12.  The loan of $597,100 for the Glendale Store closed in earl, May,
2012.

13.  Defendant RBAZinformed PIaintiff on multiple occasions that the

Paradize alle, application had been submitted to the 3B prior to June 2012

14 The SB ulimatel, decline the P loan application due to PBAZ'
nor-esponsieness

15.  Due to RBAZ's repeated failure to effectiel, process TMCC’s P\ loan
application to closing with the SB4, TIMCC had no other choice but to find an
alternate lending source.

16. In order for Mutual of Omaha Bank (“MB”) to lend TMCC monies tor

its Dutch Bros. coffee stores, MBIequired that it halie'as Sectirity/all of the collateral

2
-

o
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sources Detendant RBAZ had tied up on the 2 SBA loans RBAZ tunded through the
SBA.

17.  RBAZ did not transter TMCC’s collateral to MB until September of
2013 when RBAZ sold and assigned TMCC’s loans and collateral to MB.

18.  In September, 2013, TMCC had [draiRediS€ash operating reser.es per
store to open 3 new coffee stores and was forced to juggle funds between and
AMOng its Stores to pa, operating e penses. This SilUationWaserystressial for me.

19. There was no banking relationship betxeen Plaintiff and Mutual ot
Omaha Bank (“MB”) in 2012. Plaintift did not commence a banking relationship
with MB until the loans were transterred trom RB~Z to MB in September 2013.

20. [TMEC did not negotiate or draft the Consent ot Obligors and Pledgors,
nor was | provided a copfiof the Consent prior to signing it. | was informed by
Mutual of Omaha Bank that my signature was required on the Consent in order to
authorize the transfer of the $B4 loans from PBAZ to MB.

21. | did not authorize release language to be included in the Conszent. |
had no intention of releasing an. claims against RBBAZ. |lo one ever explained to
me that RBAZ sought or required a release of liabilit, in order for it to sell and
transter the loans to MB.

22. | was never informed that by signing the Consent | would be releasing
any claims TMCC had against RB~Z trom any liability tor their tortious acts. ~gain,
I had no intention of releasing any claims against RB4Z.

23.  TMCC would have immediatel, brought its lawxsuit against RBAZ upon
learning of the tollowing (i) PBAZ had forwarded to TPMCC altered communications
from the SB~ administration in a pattern of deceit and misrepresentation in order to
induce TMCC to belie e its P loan application was being timel, processed when it
was not; or (i) that it had deceived TMCC by misrepresenting that its P/ SBA loan

application had been submitted when it had not.
3
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24.  During a meeting with RBAZ on December 20, 2012, there xas no
agreement made that there was no longer a banking relationship betxeen RB~Z and
TMCC. After the December 20, 2012 meeting, Michael Harris of RBAZ agreed to
work on closing the loan on the Paradise valle, Store.

5. InFebruar, 2013, | equested PB2Z to issue THCC a $500,000 line of

- to be used to restore TMMCC's cash rezer.es expended to construct and equip

ro

the Paradize alle. Store.

26. PBAZ knew at the time, but withheld from TrCC, that (i) RB~Z had
altered communications from the Small Business Administration in a pattern of
deceit and misreprezentation in order to induce TMCC to believe its Paradise ‘valley
loan application had been submitted in earl, 2012 when (a) RBAZ never previousl,
submitted it prior to June 20, 2012, and (b) when it finall. got around to submitting
it many months later in June 2012, the 3B~ had screened it out of processing and
PBAZ left it screened out for 5 months; and (ii) that RB~Z had deceied TMCC
through its correspondence with TMCC to belie e that loans were activel, being
processed, prescreened and appro.ed when the loans had not been processed,
prescreened or appro.ed.

27 Iirst leaned of RBAZ's fraud and deception from TMCC's lawers
after filing of the subject lawsuit.

28. | was never intormed during m. relationship with PBAZ that RBAZ was
under investigation b, the Oftfice of the Comptroller of Currency during the
pendency of the Paradize alle, loan, which in.estigation “found unsafe and
unsound banking practices” being engaged in by RBAZ to “credit risk management

and credit adminizstration.”

4 7
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29. | declare under penalt, of perjur, that the foregoing is true and correct.

DATED this 17 day of Januar,, 2017.

Q’ét/\-a\ ; %m S —
James ‘}’ﬁdmpson /4

Vi

o
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Michael K Jeanes, Clerk of Court

*** Electronically Filed ***
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1 Quarles & Brady LLP
Firm State Bar No. 00443100
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2 Two N?)rrliltllség;fal Xf/enue
Phoenix, AZ 85004-2391
3 Telephone 602.229.5200
4 Attorneys for RepublicBankAZ, N.A.
5 W. Scott Jenkins, Jr. (#021841)
Scott.Jenkins@quarles.com
6 Andrea H. Landeen (#024705)
Andrea.Landeen(@quarles.com
7 Alissa Brice Castafieda (#027949)
Alissa.Castaneda(@quarles.com
8 IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
9 IN AND FOR THE COUNTY OF MARICOPA
10
11 THOMPSON/McCARTHY COFFEE CO., | Case No. CV2014-014647
an Arizona corporation,
12 REPUBLICBANKAZ, N.A.'s REPLY
Plaintiff, TO THOMPSON/MCCARTHY
13 COFFEE CO.'S RESPONSE TO
Vs. DEFENDANT'S MOTION FOR
14 SUMMARY JUDGMENT
REPUBLICBANKAZ, N.A.,
15 (Oral Argument Requested)
Defendant.
16 (Assigned to Hon. Dawn Bergin)
17 Pursuant to Rule 56, Arizona Rules of Civil Procedure, RepublicBankAZ, N.A.
18 | ("Republic") hereby replies to Thompson/McCarthy Coffee Co.'s ("TMCC") Response to
19 | Defendant's Motion for Summary Judgment (the "Response") dated January 17, 2017, and
20 | Response to Defendant's Statement of Facts Supporting Its Motion for Summary Judgment
21 | and Plaintiff's Separate Statement of Facts (collectively "PSOF") dated January 17, 2017.
22 | Although TMCC's Response attempts to distract this Court with unsupported assertions
23 | disguised as "facts," in actuality, TMCC has still failed to raise any genuine issues of
24 | material fact in dispute, thus Republic is entitled to summary judgement as a matter of law
25 | as to TMCC's counts for Negligent Misrepresentation and Fraudulent Inducement.
26
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This Reply is supported by the following Memorandum of Points and Authorities,
and the pleadings and exhibits filed in this action, all of which are incorporated herein by
reference.

MEMORANDUM OF POINTS AND AUTHORITIES
L. PREFATORY STATEMENT.

In a last-ditch effort to derail the Court from the fact that TMCC entered into a
binding waiver/release in favor of Republic, TMCC's Response is replete with
unsupported, barbed statements intended to cast doubt upon the indisputable material facts
of the instant case, which are, at the very least: (i) on September 19, 2013, Republic and

Mutual of Omaha Bank ("Mutual of Omaha") entered into and executed a Loan Purchase

and Sale Agreement (With Consent of Obligors and Pledgors) (the "Loan Purchase

Agreement") for the sale and assignment of the Loans' by Republic to Mutual of Omaha;
(i1)) the Loan Purchase Agreement contained a waiver/release of all claims against
Republic within the Consent of Obligors and Pledgors (the "Consent"); and (iii)) TMCC
executed the Consent in favor of Republic.

Again, Republic does not deny that the relationship between Republic and TMCC
was strained at times, and that both parties had their respective differences. However, that
does not entitle TMCC to cloud the record of this case with unsubstantiated claims of

fraud and deceit against Republic, or to assert for the first time in this lawsuit that the

Consent was executed by TMCC mistakenly and under duress. TMCC's principals are
Jim Thompson ("Thompson") and his wife, Janice McCarthy ("McCarthy"). Both

Thompson and McCarthy (who is a radiologist), are educated and sophisticated

! All capitalized terms that are undefined in this Reply shall have the same definition as set forth in Republic's

Motion for Summary Judgment and Separated Statement of Facts In Support of Motion for Summary Judgment, dated
December 2, 2016.
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entrepreneurs?, and yet part of TMCC's defense is that neither of them read the language
of the Consent before executing it, which is no defense at all.

Simply put, TMCC breached the express terms and conditions of the Consent by
the filing of its Complaint against Republic. At the request of TMCC, Republic sold its

performing Loans with substantial collateral to Mutual of Omaha, in consideration for
TMCC's waiver and release of any and all claims against Republic. But despite the
unambiguous language of the waiver and release in the Consent, TMCC proceeded to file
its claims for Negligent Misrepresentation and Fraudulent Inducement against Republic.
As there exist no genuine issues of material facts as to the existence, authenticity,
or execution of the Consent, which is indisputably a written contract, Republic is entitled
to summary judgment as a matter of law as to TMCC's claims which are effectively barred
by the Consent.
II. LEGAL ARGUMENT.

A. The Consent is a valid, binding, unambiguous, and enforceable
contract between Republic and TMCC.

Republic agrees with TMCC that a release is a contract. Parrish v. United Bank of
Ariz., 164 Ariz. 18, 20, 790 P.2d 304, 306 (App. 1990); see Response at pg. 5, line 2; see
also Spain v. General Motors Corp., Chevrolet Motor Div., 171 Ariz. 226, 227, 829 P.2d
1272, 1273 (App. 1992), citing Parrish , supra, 164 Ariz. 18, 790 P.2d 304. Generally,
"in Arizona, a court will attempt to enforce a contract according to the parties' intent."
Taylor v. State Farm Mut. Ins. Co., 175 Ariz. 148, 152, 854 P.2d 1134, 1138 (1993). In
order to ascertain what the parties intended, Arizona courts will "first consider the plain

meaning of the words in the context of the contract as whole." Grosvenor Holdings, L.C.

2 Plaintiff has made clear that at the very least, Thompson is a very competent and experienced businessman,

"self-funding and successfully opening seven stores" on his own before seeking financing from Republic. [Expert
Report of Leroy M. Gaintner dated March 5, 2016 at pg. 1]
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v. Figueroa, 222 Ariz. 246, 9 9, 218 P.3d 1045, 1050 (App. 2009). Furthermore, "[a]
contract is not ambiguous simply because the parties disagree about the meaning of its
terms." In re Estate of Lamparella, 210 Ariz. 246, 9 21, 109 P.3d 959, 963 (App. 2005).

Incredibly, not once does TMCC's Response actually address the terms of the
Consent or even dispute the "plain meaning of the words" of the Consent, whose waiver
and release of claims are attached hereto as "Exhibit A" for the Court's convenience. But
under Arizona law, contractual releases resulting in the relinquishment of a right or claim
are enforceable, so long as they are unambiguous. Cumis Ins. Soc'y v. Merrick Bank
Corp., 680 F.Supp.2d 1077, 1091 (D. Ariz. 2010). This includes releases for future,
unknown claims. See, e.g., Dansby v. Buck, 92 Ariz. 1,7 373 P.2d 1, 5 (1962) (holding
that "[p]arties may preclude recovery for all injuries, whether known or unknown, if it is
their intention at the time to do so") (quoting 45 Am. Jur. Release §19.); Zounds Hearing
Franchising LLC v. Moser, No. CV-16-00619-PHX-DGC, 2016 WL 6476291 (D. Ariz.
Nov. 2, 2016) (noting that "[t]he very broad language of the Release makes clear that the
parties intended to release all claims that arose before the date of the signing, even
unknown claims"); Merrill Lynch Bank USA v. Wolf, No. CV-09-734-PHX-JAT, 2010
WL 4959950 at *5 (D. Ariz. Dec. 1, 2010) ("A valid contractual release results in the
relinquishment of a right or claim, and bars any action on a claim which is the subject of
the release. . . . If a contractual release is unambiguous, a court must enforce it according
to its terms.") (internal citations omitted).

To that end, so long as "a release is unambiguous and there is no allegation that it
was entered into by mistake or procured by fraud or other improper means, the release is
to be interpreted like any other contract and the release is enforceable based on its plain
language, without reference to extrinsic evidence." Cumis, 680 F.Supp.2d at 1091,

citing Parrish, supra, 164 Ariz. at 20, 790 P.2d at 306 (emphasis added); see also Amfac
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Distribution Corp. v. J.B. Contractors, Inc., 146 Ariz. 19, 24-25, 703 P.2d 566, 571-72
(App. 1985) ("Like other contracts, the obvious meaning of the provisions of a release
must be given effect.").

Similar to a release, in Arizona,

Generally, "[w]aiver is either the express, voluntary,
intentional relinquishment of a known right or such conduct as
warrants an inference of such an intentional relinquishment."
Russo v. Barger, 239 Ariz. 100, 103 § 12, 366 P.3d 577, 580

(App. 2016) (citing Am. Cont'l Life Ins. Co. v. Ranier Constr.

Co. Inc., 125 Ariz. 53, 55, 607 P.2d 372, 374 (1980)).
Compass Bank v. Bennett, 240 Ariz. 58, 375 P.3d 950, 3-953 (Ct. App. 2016), review
denied (Sept. 20, 2016); see also Wood v. Milyard, 132 S. Ct. 1826, 182 L. Ed. 2d 733
(2012) (A "waived" claim or defense is one that a party has knowingly and intelligently
relinquished) (emphasis added)). There is no ambiguity to the waiver/release set forth in
the parties' Consent and more importantly, TMCC cannot and has not provided any
evidence to the contrary. Instead, it is undisputed that TMCC executed the Consent which
released all claims against Republic, whether known or unknown at the time of executing
the Consent, and because TMCC has never asserted that the language therein is
ambiguous in any way, "the release is enforceable based on its plain language, without
reference to extrinsic evidence." Cumis, 680 F.Supp.2d at 1091, citing Parrish, supra,
164 Ariz. at 20, 790 P.2d at 306 (emphasis added). Yet, TMCC still argues that the
Consent is somehow unenforceable simply because: (i) Republic did not sign it, or "[o]nly
the signature of TMCC appears on the Consent . . . The name of RBAZ appears nowhere
on the Consent." [See Response at pg. 5, lines 9-12]; (i1) TMCC is not a party to the Loan
Purchase Agreement thus it is not bound thereunder; and (iii) the Consent is not supported

by consideration.
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i. The Consent is still binding upon TMCC irrespective of whether
Republic executed it.

The general rule is that "for an enforceable contract to exist requires the signature
of all parties to be bound." In re Gaynes, 27 B.R. 161, 162 (9th Cir. BAP 1983). Here,
"all parties to be bound" signed an enforceable contract in that TMCC signed the Consent
which is part of the Loan Purchase Agreement signed by Republic.

TMCC relies upon Moore v. Smotkin, 79 Ariz. 77, 80, 283 P.2d 1029, 1031 (1955),
for the proposition that because Republic did not execute the Consent, it is not a party
thereto, thus there is no contractual relationship between Republic and TMCC. However,
TMCC has misinterpreted and misapplied the Moore case, which merely states that "it
takes at least two parties to establish a contractual relationship; that one person must agree
with the other." 79 Ariz. at 80, 283 P.2d at 1031. Nothing in the Moore case remotely
implies that a party's signature must appear on a document in order for there to exist a
contract.

Under Arizona law, "an exception to this general rule is that if the parties, by their
actions, recognize the validity of the agreement and acquiescence in its performance."
ASARCO LLC v. England Logistics Inc., 71 F.Supp.3d 990, 1002 (D. Ariz. 2014); see also
Ercanbrack v. Crandall-Wallker Motor Co., 550 P.2d 723, 725 (Utah 1976) (holding that
"it is a principal of 'contract law that the parties may become bound by the terms of a
contract even though they did not sign the contract, where they . . . have otherwise
indicated their acceptance of the contract, or led the other party to so believe that they
have accepted the contract.").

Here, in signing the Consent:

the Obligor/Pledgor Parties represent and warrant that they
realize and acknowledge that factual matters now unknown
to them . . . and further agree, represent and warrant that this
release has been negotiated and agreed upon in light of that
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realization and that the Obligor/Pledgor Parties nonetheless
intend to release the Lender Parties from any such unknown
claims that would be among the matters described if known
on the date hereof.

[SOF 9 16] (emphasis added).

In light of the fact that TMCC repeatedly "represents," "warrants, "realizes," and
"acknowledges," the nature of the waiver/release of claims against Republic, it is entirely
irrelevant that "[t]he name of RBAZ appears nowhere on the Consent," because TMCC's
execution of the same is evidence of the fact that TMCC "recognize(s) the validity of the
agreement and acquiescence in its performance." ASARCO LLC, supra, 71 F.Supp.3d at
1002. Accordingly, the Consent remains binding upon TMCC, the claims asserted in
TMCC's Complaint are unenforceable, and summary judgment must be granted in favor

of Republic.

ii. The Consent is part of the L.oan Purchase Agreement thus
Republic is a beneficiary thereof and TMCC remains bound
thereunder.

In its Response, TMCC argues that because it is not a party, or a third party
beneficiary, to the Loan Purchase Agreement between Republic and Mutual of Omabha, it
is not bound by the Consent. TMCC's arguments are not only fatally flawed, but also
Inaccurate.

Specifically, TMCC's Response erroneously cites the Loan Purchase Agreement by
stating that it contains a provision that "there are no third party beneficiaries to this
Agreement." [Response at pg. 5, lines 16-18] The precise provision is § 5.8 of the Loan

Purchase Agreement, provides:

Binding Effect. This Agreement shall be binding upon and
mure to the benefit of Lender, Assignee and their respective
successors and assigns, but there are otherwise no third party
beneficiaries to this Agreement (provided, however, that the
Lender Parties will be beneficiaries of paragraph (e) of the
attached Consent of Obligors and Pledgors).

[SOF 9 16] (emphasis added).
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Thus, not only does TMCC misquote the language of the Loan Purchase
Agreement, but it also conveniently omits the second half of the very sentence it cites to,
which coincidentally happens to be favorable to Republic in that § 5.8 shows that the
parties certainly intended that the "Lender Parties will be beneficiaries . . . of the attached
Consent of Obligors and Pledgors)." Thus, the Consent is binding upon TMCC and all
other Obligors and Pledgors.

TMCC also contends that the Consent is not enforceable because the "consent of
borrowers was not required under the [Loan Purchase Agreement]," and that the Consent
"is not integrated into the [Loan Purchase Agreement.]" [Response at pg. 5, lines 18-22]
Again, TMCC is wrong. The entire document is entitled Loan Purchase and Sale
Agreement (With Consent of Obligors and Pledgors), thus the Consent itself does not have
to be separately integrated into the Loan Purchase Agreement for the simple reason that it
is already part of the Loan Purchase Agreement.> Furthermore, the Consent constitutes
pages 9-12 of the Loan Purchase Agreement and is a continuation thereof. As such,
TMCC's assertion that the Consent was neither required nor integrated into the Loan
Purchase Agreement is without merit and must be dismissed.

fii. The Consent is supported by consideration and is thereby valid.

Despite the fact that the waiver/release in the Consent begins with the language:
"As a material inducement to Lender to agree to sell the Loans to Assignee, each Obligor
and Pledgor . . . hereby fully and forever release . . . " TMCC maintains that "Defendant
RBAZ did not make any promises to TMCC in the Consent and there is no obligation
owed or agreement made by RBAZ." (Response at pg. 5, line 11] Yet the language is

unambiguous - TMCC agreed to the terms and conditions of the Consent in consideration

3 v the true import of an agreement and the mutual rights and obligations of the parties thereto, can only be

gleaned from a review of the terms and conditions of the contractual agreement, and not by the label of the agreement
alone." Giovanelli v. First Fed. Sav. & Loan Ass'n of Phoenix, 120 Ariz. 577, 582, 587 P.2d 763, 768 (App. 1978).
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for Lender's agreement to sell the Loans to Mutual of Omaha when it was under no
obligation to do so.

It is also noteworthy that TMCC repeatedly and erroneously states that Republic
"negotiated and drafted" or "prepar[ed] and present[ed]" the Loan Purchase Agreement.
[Response at pg. 5, lines 5, 9, 12; pg. 8, line 14] To be clear, it was, in fact, TMCC's new
lender, Mutual of Omaha and not Republic, who drafted the Loan Purchase Agreement,
including the Consent. It is disingenuous for TMCC to independently seek alternate
financing with Mutual of Omaha, request that Republic sell its performing Loans to
Mutual of Omaha, execute the Loan Purchase Agreement and Consent drafted by Mutual

of Omaha, and then claim the Consent is unenforceable against TMCC.

B. There was no duress when TMCC executed the Consent, but rather,
TMCC executed the Consent intentionally and voluntarily.

TMCC filed its initial Complaint on December 5, 2014, alleging Negligent
Misrepresentation and Promissory Estopped. Subsequently, on April 3, 2015, TMCC
filed an Amended Complaint to allege Negligent Misrepresentation and Fraudulent
Inducement. Finally, TMCC filed its Second Amended Complaint on April 7, 2015,
continuing to allege Negligent Misrepresentation and Fraudulent Inducement. At present,
TMCC has also submitted eight (8) Supplemental Disclosure Statements.

Not once has TMCC ever alleged economic duress until its Response to Republic's
Motion for Summary Judgment on January 17, 2017. At a bare minimum, TMCC has
been fully aware of Republic's defenses regarding the Consent when it received Republic's
Initial Disclosure Statement Pursuant to Rule 26.1 dated August 26, 2015 (to which the
Consent was attached at RBAZ07963), as well as Republic's Third Supplemental

Disclosure Statement,* but TMCC remained silent as to its new claim of economic duress,

4 Upon receiving Republic's Third Supplemental Disclosure Statement, TMCC submitted three (3) additional

disclosure statements (namely its Sixth, Seventh and Eighth Supplemental Rule 26.1 Disclosure Statements), and
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until now. Likewise, in addition to its new claims, TMCC also introduced new evidence
with its Response, namely Exhibit 16 to PSOF 17, to which Republic objects pursuant to
Rules 56(c)(4), and 7.1(f)(2), Ariz. R. Civ. P. Specifically, Exhibit 16 to PSOF 17 is an
unsigned document, and without the entire, executed document as a whole, Republic
objects to Exhibit 16 to PSOF in that it is not a true, correct, and genuine copy of what it
purports to be.

But more importantly, TMCC once again fails to examine or address the plain

language of the Consent, which states in pertinent part:

. . . The Obligor/Pledgor Parties hereby acknowledge that
they are signing this Consent with full knowledge of any
and all rights they may have and that they are not relying
upon any representations made by Lender or any other
party other than those set forth in the Agreement, and the
Obligor/Pledgor Parties hereby assume the risk of any
mistake of facts now known or unknown to them . . . The
Obligor/Pledgor Parties represent that they have had the
opportunity to consult with legal counsel concerning the
legal consequences of this release.

[SOF 9 16] (emphasis added).

TMCC, or rather, Thompson, claims that neither he nor McCarthy were ever:

... presented any drafts of the [Loan Purchase] Agreement or
Consent or extended an opportunity to negotiate the release
language in the Consent. They had never seen the document
before it was gresented to them for their signatures, and they
were informed it was a simple consent form to allow RBAZ
to assign and transfer the [Loans] to [Mutual of Omaha].

[Response at pg. 9, lines 18-24]
In other words, neither Thompson nor McCarthy bothered to actually read the
Consent which is comprised of only a page and a half of text. Thus it appears that

Defendant is now arguing unilateral mistake as a defense to the enforceability of the

never asserted economic duress or any evidence in support thereof.
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Consent, which, incidentally, is also the first time that Republic has ever heard this

argument. But the Court of Appeals' decision in Parish, held:

The rule in Arizona is that a general release can be avoided
on the ground of mutual mistake. Dansby v. Buck, 92 Ariz. 1,
373 P.2d 1 (1962). Arizona also recognizes that a unilateral
mistake induced by misrepresentations or contractual
ambiguities may constitute grounds for avoiding a release.
Hendricks v. Simper, 24 Ariz.App. 415, 539 P.2d 529 (1975);
Balmer v. Gagnon, 19 Ariz.App. 55, 504 P.2d 1278 (1973).
. contrary to Parrish's assertions, the release is plain,
evident and unambiguous . . .
A unilateral mistake can be grounds for avoiding a release if
at the time the release was entered into the other party
knows or should have known of the mistake. See Basin
Paving, Inc. v. Port of Moses Lake, 48 Wash.App. 180, 737
P.2d 1312 (1987).

164 Ariz. at 20, 790 P.2d at 306 (App. 1990)(emphasis added).

Similarly, here, "the release is plain, evident and unambiguous," TMCC
presumably "was represented by counsel at all times when the loan [purchase] agreement
containing the release was negotiated®," and "at the time the release was entered into,"
Republic did not, could not, and should not have known of TMCC's mistake in failing to
read the Consent, and TMCC has failed to provide any evidence in support thereof.
Indeed, Thompson is a seasoned, sophisticated entrepreneur, thus even assuming,
arguendo, that TMCC's claims are true insofar as having been deprived of an opportunity
to "negotiate the release language in the Consent," the express language of the Consent
and the signatures of both Thompson and McCarthy (who executed the Consent on behalf
of TMCC an TMDB respectively) are evidence of the contrary and serve to confirm that
the Consent was entered into by TMCC both voluntarily and intentionally. As such,
TMCC's newly added claims of unilateral mistake and economic duress both fail in their

entirety.

5 Or at the very least, TMCC '"represent[ed] that [it] had the opportunity to consult with legal counsel

concerning the legal consequences of this release." [SOF § 16]
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Specifically, TMCC cites to Inter-Tel v. Bank of America, Arizona, 195 Ariz. 111,
985 P.2d 596 (App.1999) in support of its argument that that waiver/release in the
Consent is avoidable because TMCC acted under economic duress at the time of its
execution. However, Inter-Tel is clearly distinguishable from the facts of the instant case
in that in Inter-Tel, the trial court granted Bank of America's ("BOA") motion for
summary judgment based on its conclusion that Inter-Tel had released all claims against
BOA. In connection with Inter-Tel's execution of the release, Court in Inter-Tel explained
that, under Arizona law, "duress exists if one party is induced to assent to a contract by a
wrongful threat or act of the other party." Id. Furthermore, "duress does not exists merely
because one party takes advantage of the financial difficulty of the other" unless "the
wrongful act of one party is the very things that created the other party's financial
difficulty." Id., citing Fridenmaker v. Valley Nat'l Bank, 23 Ariz. 565, 534 P.2d 1064
(App. 1975) and Republic Nat'l Life Ins. Co. v. Rudine, 137 Ariz. 62, 668 P.2d 905 (App.
1983).

Ultimately, the Arizona Court of Appeals held that Inter-Tel "raised a dispute as to
whether the bank acted wrongfully by placing its account into the Special Assets
Department in violation of standard banking procedures and the covenant of good faith
and fair dealing." Id. at 118. The appellate Court also found that there was a dispute "as
to whether Inter-Tel had a reasonable alternative to signing the release of claims," based
on the fact that Inter-Tel was having difficulty finding an alternate lender, and that the fact
that Inter-Tel did indeed find financing "months later" "does not conclusively establish
that Inter-Tel had a reasonable alternative when it signed the release. Id.

These facts are clearly distinguishable from our case - here, the Consent was not
signed by TMCC because it felt pressured to continue working with Republic in the face

of being unable to find alternative financing. TMCC was not "induced to a contract by a
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wrongful threat or act" of Republic when it signed the Consent, and TMCC has not made
any such allegations. Inter-Tel, 195 Ariz. 111. Rather, the Consent was signed after
TMCC voluntarily sought and secured alternate financing, and requested that Republic
sell the Loans to TMCC's new lender, Mutual of Omaha. Neither was TMCC induced to
sign the release due to the wrongful acts of Republic - rather, TMCC itself initiated the
change in lenders which ultimately resulted in the signing of the Consent. Accordingly,
TMCC's argument of economic duress is baseless and must be dismissed.

III. CONCLUSION.

TMCC has failed to present any genuine issues of material fact in support of its
Response. Instead, TMCC's Response is riddled with irrelevant, immaterial factual
disputes and arguments intended to distract this Court® from the unambiguous language of
the Consent clearly manifesting the parties' intent, and the undisputed fact that TMCC
intentionally and voluntarily entered into the Consent. If the Court were to deny summary
judgment to Republic based upon the defenses presented in TMCC's Response, then any
borrower or party to a contract could execute a release, fail to read said release, and
breach their obligations in direct contravention of the terms and conditions therein,
thereby eviscerating the longstanding canons of contract law. In effect, this case is very
straightforward once the undisputed facts are identified - (i) TMCC executed the Consent;
(i1) Republic fulfilled its commitment to sell the Loans to Mutual of Omaha; (iii) the
Consent is unambiguous; (iv) the Consent is binding under Arizona law; and (v) TMCC is
in breach of the Consent and Republic has been damaged as a result. Here, Republic

respectfully requests that this Court grant its Motion for Summary Judgment deny

6 In fact, Republic's Reply does not address many of the alleged "facts" and arguments presented by TMCC as

to altered emails, untimely loan submissions, unsigned and unauthenticated documents, and damages because the
express terms and conditions of the Consent render these issues moot. Specifically, TMCC unequivocally agreed to
release all known and unknown claims when it executed the Consent.
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TMCC's Response. Republic further requests an award its reasonable attorneys' fees and
costs incurred herein.

DATED this 6th day of February, 2017.

QUARLES & BRADY LLP

By /s/ Andrea H. Landeen
W. Scott Jenkins, Jr.
Andrea H. Landeen
Alissa Brice Castafieda

Attorneys for Defendant

ORIGINAL e-filed and COPY emailed
this 6th day of February, 2017 to:

Francis J. Slavin, Esq.

Heather N. Dukes, Esq.

Daniel Slavin, Esq.

FRANCIS J. SLAVIN, P.C.

2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016

Email: b.slavin@fijslegal.com

Email: h.dukes@fjslegal.com

Email: d.slavin@ftjslegal.com

Attorneys for Thompson/McCarthy Coffee Co.

/s/ Cecily N. Benson
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() Office of the Comptroller of the Currency
Washington, DC 20219

CERTIFICATE OF AUTHENTICITY
I, Thomas J. Curry, Comptroller of the Currency, do hereby certify that:
The Office of the Comptroller of the Currency, pursuant to 12 USC 5412(b)(2)(B)
and 5433(a) and (b)(1), Revised Statutes 324, et seq, as amended, and 12 USC 1, et
seq, as amended, has possession, custody, and control of all records pertaining to
the chartering, regulation, and supervision of all federal savings associations and
national banking associations, including documents pertaining to the Agreement by
and Between RepublicBankAz, N.A., Phoenix, Arizona, date May 31, 2013 (EA
No. 2013-073).
Attached hereto is a true copy of the above described document, located in the files
of the Office of the Comptroller of the Currency, Washington, District of
Columbia.
IN TESTIMONY WHEREOF, today,
February 8, 2017, I have hereunto
subscribed my name and caused my seal
of office to be affixed to these presents at
the U.S. Department of the Treasury, in
the City of Washington, District of
Columbia.

Compﬂoller of the(Cﬁrrency
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AGREEMENT BY AND BETWEEN
RepublicBankAz, N.A
Phoenix, Arizona
and
The Comptroller of the Currency

RepublicBankAz, N.A., Phoenix, Arizona (“Bank”) and the Comptroller of the Currency
of the United States of America (“Comptroller”) wish to protect the interests of the dépositors,
other customers, and shareholders of the Bank, and, toward that end, wish the Bank to operate
safely and soundly and in accordance with all appliéable laws, rules and regulations.

The Comptroller has found unsafe and unsound banking practices relating to Board and
Management oversight, credit tisk management and credit administration.

In consideration of the above premises, it is agreed, between the Bank, by and through its
duly elected and acting Board of Directors (“Board”), and the Comptroller, through his
authorized representative, that the Bank shall operate at all times in compliance with the articles

of this Agreement.
Article 1
Jurisdiction

(1 )‘ This Agreement shall be construed to be a ;‘“rritten agreement entered into with |
the agency” within the meaning of 12 U.S.C. § 1818(b)(1).

(2)  This Agreement shall be construed tb be a “written agreement between suc;h
depository institution and such agency > within the meaning of 12 U.S.C, § 1818(e)(1) and
12U.8.C. § 1818(1)(2)

(3)  This Agreement shall be conétruéd to be a “formal written agreement” within the

meaning of 12 C.FR. § 5.51(c)(6)(ii). See 12 U.S.C. § 1831i.

APP309


plonden
Highlight



Go to Previous View | ' : | Go to Table of Contents - Appendix

(b) a written statement of the Board's reasons f01.' selecting the proposed
officer; and
: (c) a written description of the proposed officer's duties and responsibilities.
Article V

Board OverSi'ght
(1)  Within ninety (90) days of this Agreement, the Board shall take the necessary

steps to eliminate the deficiencies in management leadership and Board oversight as described in
the Report of Examination conducted as of December 31,2012 (the “ROE™), to include specific
actions fbr attaining the necessary management éxpertise and Board involvement to return the
Baﬁk to a safe and sound condiﬁbn.

(2)  Within thirty (30) vdays of ﬁs Agreement, the Board silall employ an independent
outside management consultant (“Consultant™).

(3)  Prior to the appointment or employment of any consultant or entering into any‘
contract with a consultant? the Board shall submit the name and qualifications of the proposed
consultant‘ and the proposed terms of employment to the Assistant Deputy Comptroller fora
prior written determination of no supervisory objection.

(4)  Within sixfy (60) days of the receipt of the written determination of no
supervisory objection to the proposed consultant, the Consultant Sh;l,ll complete a study of
current manaéement and Board supervision presently being provided to the Bank, the Baxik’s
management structure, and its staffing requirements, including a staffing plan for the Bank’s loan
function, in light of the‘Bank’s present condition. The findings and recommendations of the
Consultant shall be set forth in a written report (the “Management Study”) to the Board. Ata

ininimum, the Management Study shall contain:

APP310


plonden
Highlight



Go to Previous View

Go to Table of Contents - Appendix

Article VII

Credit Underwriting and Administrﬁtion

(1)  Effective as of the date of this Agreement, the Board shall ensure that ail lending

officers comply with all laws, rules, regulations, Bank policies and procedures, safe and sound -

banking practices, and fiduciary duties.

(2)  Within sixty (60) days of this Agreement, the Board shall prepare and submit to

the Assistant Deputy Comptroller for a prior written determination of no supervisory objection, a

revised loan policy. The revised loan policy shall incorporate the guidelines set forth in Loan

Portfolio Management, A-LPM, of the Comptroller 's Handbook and shall incorporate, but not be

limited to, the following:

(a) | current individual lending limits;

(b)  authority and approval procedures for purchasing and selling
participations;

(c) ﬁlaximum periods for loan approval from application date;

(d) dctailed gﬁidance on loan terms and amortizations; |

()  supporting exhibits as referenced in Bank policies;

63) a system for méasuﬁng exceptions against the Board approved limits;

(g)  measures to correct the deficiencies in the Bank’s lending procedures
noted in any Report of Examination; and

()  guidelines for periodic review of the Bank’s adherence to the revised

.le,nding policy.

(3)  Upon receiving a written determination of no supervisory objection from the

Assistant Deputy Comptroller, the Board shall immediately implemént and thereafter ensure

adherence to the program, policies and procedures required by this Paragraph (2) of this Article.

12
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(d)
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the Bank’s loans and other assets are timely placed on nonaccrual by the
lending officers in accordance with the guidelines set forth in the Call
Report;

lending officers conduct periédic, formal reviews for determining the
apﬁropriate risk rate and accrual determination; '

appropriate analysis and dociimentation are maintained in the credit files
to support the current and previous risk ratiﬁg or accrual determination for
all credit relationships totaling one-hundred thousand dollars ($100,000)
Or more; o

the Presideni, Senior Loan Officer, and all lending officers receive
immediate training with fespect to the application of Subparagraphs _(é)
through (jd)vof this Article;

the lending officers and senior management are assigned responsibility
and held accountable (to include, at a mlmmum, consideration in pgriodic |
performancé reviews and compcnsatiéﬁ) for ensuring that the Bank’s
loans and other assetsl are appropﬁately and timely risk rated, charged off
and/or placed on nonaccrual; and -

management information systems that periodically provide fee_dback about
the effectiveness of the program by senior management and the individual

lending officers.

(2)  Upon receiving a written determination of no supervisory objection from the

Assistant Deputy Comptroller, the Board shall immediately implement and thereafter ensure

adherence to the program required by this Article.

16
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Problem L.oan Management

(1)  Effective as of the date of this Agreement, the Board shall take immediate and

continuing action to protect its interest in those assets criticized in the ROE, in any subsequent

Report of Exainination, by internal or external loan review, or in any list 'provided to

management by the National Bank Examiners during any examination. -

(2)  TheBoard’s 'compliance with Paragraph (1) of this Article shall include the

development of procedures for the quarterly submission and review of reports of all criticized

asset relationships totaling two-hundred and fifty thousand dollars ($250,000) or above, that

require, at a minimum, analysis and documentation of the followmg:

()
(b)
(c)
(d)
(e

6

an identification of the expected sources of repayment;

the appféised value of supporting collateral and the pdsition of the Bank’s
lien on guch collateral where applicabie, as well as other necessary
documentation to support the collateral valuation;

an analysis of current and satisfactory credit infonnétion, ipclud'mg cash -
flow analysis where loans are to be repaid from operations;

the proposed actién to eliminate the basis of criticism and the time frame
for its accomplishment;

trigger dates for positive borrower ‘actions or for loan officers to reassess
the strategy and enact éoliection plans; and

documented support for accrual status.

(3)  Effective as of the date of this Agreement, the Bank may not extend credit,

directly or indirectly, including renewals, extensions or capitalization of accrued interest, to a

* borrower whose loans or other extensions of credit are criticized in the ROE, in any subsequent

17
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(b)  require the timely reporting by Bank management of such actions directed
by the Board to be taken under the terms ‘of this Agreement; |

(c) follow-up on any non-compliance with such actions in a timely and
appropnate manner; and

(d)  require corrective action be taken ina tlmely manner of any non-
compliance with such actions.

(6)  This Agreement is intended to be, and shall be construed to be, a supervisory
“written agreement entered into W1th the agency as contemplated by 12U.8.C. § 1818(b)(1),
and expressly does not form, and may not be construed to form, a contract binding on the
Comptroller or the Umted States. Not\mthstandmg the absence of mutuality of obli gatlon or of
consideration, or of'a contract, the Comptroller may enforce any of the commitments or
obligations herein undertaken by the Bank under his supervisory powers, including 12U.S.C.

§ 181 8(b)(1), and not as'a‘matter of contract law. The Bank expressly acknowledges that neither :
the Bank nor the Comptroller has_ any intention to enter into a contract. The Bank also expressly

- acknowledges that no officer or employee of the Office of the Comptroller of the Cut;rency has
statutory or other authority to bind the United S.tgtes, the U.S. Treasury Department, the
Comptroller, or any other federal bani( re gulatory agency or entity, or any officer or employee of
any of those entities te a contract affecting the Comptrollen’s exercise of his supet'visory
responsibilities. The terms of this Agreement, including this Paragraph, are not subject to
amendment or mediﬁcation by any extraneous expression, prior agreements or prior
arre.ngements between the parties, whether oral or written.

IN TESTIMONY WHEREOF, the undersigned, authorized by the Comptroller, has

hereunto set his hand on behalf of the Comptroller.

25
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| 5 [3) 7.501;3 |
Steven D. Jacobs Date 17 .

- Assistant Deputy Comptroller
Phoenix Field Office
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IN TESTIMONY WHEREOF, the undersigned, as the duly elected and acting Board of

Directors of the Bank, have hereunto set their hands on behalf of the Bank.

Camala Bailey <

Chad E. Cline

S-3[-1.3

Date

sl

Dbnald E. Cline

Lo F00 D

"Bette F. DeGraw

Date

L2z

Date

S-37- /5

Date

g&/ﬁ{

-Luther W. Goehring.

Date

e/3)12

e

Date

"5/31/'5

Date

5 / 3l /gox 3

Rodney Lafson
@ﬁh A. Lynn
Robert Sparks ﬁ/‘

27

Date !

Sl [ 61y

Date
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FRANCIS J. SLAVIN, P.C.

Francis J. Slavin, #002972

Daniel J. Slavin, #024780

2198 East Camelback Road, Suite 285

Phoenix, Arizona 85016

Telephone (602) 381-8700

Fax: (602) 381-1920

E-mail: b.slavin@fjslegal.com
d.slavin@fjslegal.com
service(@fjslegal.com

Attorneys for Plaintiff Thompson/McCarthy Coffee Co.

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/MCCARTHY COFFEE CO., |Case No. CV2014-014647
an Arizona corporation,
PLAINTIFF’S SUR-RESPONSE IN
Plaintiff, OPPOSITION TO DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
V.
(Assigned to the Honorable Dawn Bergin)
REPUBLICBANKAZ, N.A., an Arizona
corporation,

Defendant.

Plaintiff deems it important at the outset of its sur-response, in an effort to place the
accurate factual context out of which the 2-page “Consent” was prepared and presented to
Plaintiff, to provide a January 9, 2013 e-mail from Defendant’s bank officer to Plaintiff’s

principal James Thompson:

Jim, I just spoke with Cory at Mutual of Omaha Bank the conversation was
extremely positive and now its up to his Bank to decide how they want to proceed.
We spoke about them simply purchasing the note from us. Or we could do what is
called an inter-creditor agreement in which we both share in the business assets. |
think this is going to happen fairly quickly either way and I will make sure Republic
does their part to keep the ball rolling for you. Thank you. /s/ Michael Harris

See Exhibit 22 (Emphasis added.) Approximately 1 month later, it was decided between
Mutual of Omaha Bank (“MOH”) and Defendant (not Plaintiff) that MOH would present
Defendant with an “offer” to purchase Plaintiff’s promissory notes: “I am working with our
legal counsel to draft a formal proposal to purchase Thompson/McCarthy’s notes from
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Republic Bank. /s/ Corey Schimmel of MOH.” See Exhibit 23. Defendant responded with:

“What do you think your time frame will be on presenting the offer? /s/ Michael Harris” See

id. (Emphasis added). Without question, with regard to TMCC’s promissory notes, at all
times Defendant acted purely out of its own financial interests in maximizing its pecuniary
gain and not pursuant to any request made by Plaintiff. MOH’s purchase and Defendant’s
sale of TMCC’s promissory notes was nothing more than a business deal that each bank
negotiated between themselves.

Nine months after Defendant struck its deal with MOH, Plaintiff was presented with a
document prepared and approved by MOH and Defendant which was perplexingly titled
“Consent.” As an undisputed material fact, the 8-page purchase and sale agreement between
MOH and Defendant (the “PSA”) was never provided to Plaintiff.! As an undisputed
material fact, only the 2-page Consent was provided to Plaintiff for its signature.” The Court
is required to make all factual inferences in Plaintiff’s favor. See Orme Sch. v. Reeves, 166
Ariz. 301, 309-10, 820 P.2d 1000, 1008-09 (1990)(“The evidence of the non-movant is to be

believed, and all justifiable inferences are to be drawn in his favor.”)

1. RBAZ IS NOT A PARTY TO THE CONSENT AND THE CONSENT IS NOT VALID

RBAZ has agreed with TMCC that, under Arizona law, a release is a contract. See
RBAZ’s Reply to its Motion for Summary Judgment at p.3, lines 16-17; see also Parrish v.
United Bank of Arizona, 164 Ariz. 18, 20, 790 P.2d 304, 306 (App. 1990). RBAZ does not
disagree with TMCC that the law in Arizona is that “it takes at least two parties to establish a
contractual relationship.” Moore v. Smotkin, 79 Ariz. 77, 80, 283 P.2d 1029, 1030 (1955).

The opening paragraph of Defendant’s and MOH’s PSA recites as follows:

' In response to Ariz.R.Civ.P. 36 requests for admissions, Defendant admits under oath that
it neither presented the Consent directly to Plaintiff nor did it receive the Consent directly
from Plaintiff. Plaintiff’s principal Jim Thompson testified by affidavit that he was never
presented with a copy of the PSA. See James Thompson Declaration dated March 7, 2017
(“Declaration”) at par.4, Exhibit 24.

? See Declaration at pars. 5 and 6 at Exhibit 24. See also Jeffrey Wentzel of MOH e-mail
dated June 4, 2015 attaching the Consent obtained by MOH from Plaintiff which contains
only the 2-page document at pgs.1, 18-19 of the .pdf at Exhibit 25.
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“This Loan Purchase and Sale Agreement (this “Agreement”) is made this 19" day
of September, 2013, by and between RepublicBankAz, N.A., a national banking
association (“Lender”), and Mutual of Omaha Bank, a federal chartered thrift

(“Assignee”)... .”
Page 8 of the Agreement contains the signature page of the parties: “IN WITNESS

WHEREOQOF, the parties hereto have executed this Agreement as of the day and year set forth
above.” The signature block is for Defendant and MOH. See PSA at Exhibit 26.

Throughout the PSA, RBAZ is referred to only as the “Lender” as it was defined in
the opening paragraph. On page 7 of the Agreement, it states RBAZ’s intention that RBAZ
will be a third-party intended beneficiary of the Consent of Obligors and Pledgors:
“...there are otherwise no third party beneficiaries to this Agreement (provided, however,
that the Lender Parties [sic] will be beneficiaries [sic] of paragraph (e) of the attached
Consent of Obligors and Pledgors). Clearly, and unmistakably, RBAZ by contract, set forth
its intention that it was a “beneficiar[y]” of the Consent.

A third-party beneficiary is: “[o]ne for whose benefit a promise is made in a contract
but who is not a party to the contract.” Third Party Beneficiary, Black’s Law Dictionary (6th
ed. 1990), see also, Intended Beneficiary, Black’s Law Dictionary (10 ed. 2014) (“A third-
party beneficiary who is intended to benefit from a contract and thus acquires rights under
the contract as well as the ability to enforce the contract once those rights have vested”), see
also Maricopa-Stanfield Irr. & Drainage Dist. v. Robertson, 211 Ariz. 485, 491 (2005) (“A
third-party beneficiary is a non-party who has the right to enforce a contract.”)

Since RBAZ intended to be a third-party beneficiary of the Consent, then by
definition, RBAZ cannot also be a party to the Consent. Without 2 parties, the Consent

cannot be legally construed as a valid contract.

II. KNOWN BY DEFENDANT BUT UNKNOWN TO PLAINTIFF_WERE THE TORTS IT
COMMITTED AGAINST PLAINTIFF WHEN THE CONSENT WAS PRESENTED

“Arizona law also recognizes that a unilateral mistake induced by misrepresentations
...may constitute grounds for avoiding a release.” Parrish v. United Bank of Arizona, 164

Ariz. 18, 20, 790 P.2d 304, 306 (1990). Assuming arguendo that the Consent were capable

Notably, in the factual pattern of the Parrish case, there was a 21-month lapse between the
misrepresentation/concealment and the release.
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of being construed as valid release, then regardless of the release language, the parties
thereto owed one another a duty of good faith and fair dealing. “The law implies a covenant
of good faith and fair dealing in every contract.” Rawlings v. Apodaca, 151 Ariz. 149, 153,
726 P.2d 565, 569 (1986) citing to Wagenseller v. Scottsdale Memorial Hosp., 147 Ariz.
370, 383, 710 P.2d 1025, 1038 (1985). “The duty not to act in bad faith or deal unfairly thus
becomes a part of the contract... .” Wagenseller, 147 Ariz. at 383, 710 P.2d at 1038. Thus,
Defendant would have owed TMCC a duty to disclose facts material to the Consent.

Before the Court is evidence of Defendant’s multiple misrepresentations made to
TMCC, which RBAZ failed to correct or disclose, leaving TMCC with the mistaken belief
that no fraud or negligent misrepresentation claim existed against Defendant at the time the
Consent was presented for Plaintiff’s Signature.* These were material facts that RBAZ would
have been under a duty to disclose to Plaintiff before obtaining TMCC’s signature on the

Consent. Under the Restatement (Second) of Contracts § 161:

A person’s non-disclosure of a fact known to him is equivalent to an assertion that
the fact does not exist ...(b) where he knows that disclosure of the fact would
correct a mistake of the other party as to a basic assumption on which that party is
making the contract and if non-disclosure of the fact amounts to a failure to act in
good faith and in accordance with reasonable standards of fair dealing.

See also Restatement (Second) of Contracts § 161 cmt. b (1981) (“If a fact is intentionally
withheld for the purpose of inducing action, this is equivalent to a fraudulent
misrepresentation.”); see also Hill v. Jones, 151 Ariz. 81, 84, 725 P.2d 1115, 1118 (Adopting
the Restatement (Second) of Contracts § 161). Clearly, RBAZ failed to admit its tortious acts
to Plaintiff because it knew Plaintiff likely would not sign the Consent if Plaintiff were
aware of its right to sue RBAZ for negligent misrepresentation and fraudulent inducement. In
other words, RBAZ continued to deceive Plaintiff by failing to correct its prior statements to

Plaintiff as to RBAZ’s actual course of conduct throughout their lending relationship.

* See PSOF 14:16 to its Response to Defendant’s Statement of Facts Supporting its Motion for
Summary Judgment and Plaintiff’s Separate Statement of Facts Supporting its Response
incorporated herein by reference.
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To the extent Defendant were to assert that it had been acting as a party to the
Consent, and to the extent the Consent were to be construed as a valid release, then RBAZ
owed a good faith duty to disclose RBAZ’s tortious conduct to Plaintiff to correct its prior
misrepresentations to Plaintiff regarding the actions RBAZ did (or did not) take as its lender.

III. CASES CITED BY DEFENDANT IN ITS REPLY BRIEF AID PLAINTIFE’S OPPOSITION
Defendant cites to the Dansby v. Buck, 92 Ariz. 1,373 P.2d 1 (1962) case in its Reply,

but Dansby is inapplicable to our case because it deals with (1) a mutual release; (2) arising
out of a settlement agreement between 2 parties, (3) which was signed by both parties, (4)
heavily couched in the context of personal injury law and related cases, (5) where there was
compensation exchanged, (6) the defendant pleaded an affirmative defense of release, and
(7) the plaintiff conceded the release was valid and binding. Not one of those factors is
present in our case. Furthermore, the Dansby court found that intent of the parties as to what
injuries are covered by the release is a question of fact which requires the court to look at all
circumstances surrounding the release, such as the negotiations, consideration paid for
release, haste or lack thereof with which release is obtained and the conduct and intelligence
of both releaser and releasee.

With regard to Defendant’s quotations to the Cumis Ins. Soc’y v. Merrick Bank Corp.

case on both pgs. 4 and 5 of its Reply brief, Defendant is quoting not what the Court found

or held but rather what the Court recognized was the position the defendant was attempting
to advance. RBAZ had removed from its quotation “[Defendant] Merrick assert[s] that
where...” leaving the remainder of the quotation making it appear as though it was what the
Court was holding rather than the defendant’s position. Republic cites to this misquoted cite
to Cumis twice. The Court should disregard Republic’s use of the Cumis case. Similarly,
Republic pincites to Cumis for the proposition that, under Arizona law contractual
relinquishments of a right or claim are enforceable so long as they are unambiguous, but no
language for its reference is found in Cumis or at the pincite. The Cumis case does not use
the term “relinquishment” anywhere in the opinion - likely because it deals with a release

and not a waiver.
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Defendant cites to the Zounds Hearing Franchise case in its Reply, which held that
Arizona ‘s insurance-release case law, which adopts the approach of Delaware, Texas and
Washington to reviewing releases which contain clauses releasing “claims known and
unknown.” Arizona finds that while supporting parties’ freedom to contract, it does not find
“waiver of fraudulent inducement” to be contemplated within manifestation of intent in a
release absent “an express manifestation of such intent.” Zounds, WL 6476291, at *4. In
reaching this holding, Zounds quotes a Delaware Supreme Court case that held “while
expansive, a release of ‘claims known and unknown’ without direct reference to fraudulently
induced claims did not reach claims unknown to the releasing party ‘when the ignorance of
such a claim is attributable to the fraudulent conduct by the released party.” Id. at *3.
Zounds also include the following quote from Lubin v. Johnson, 820 P.2d 328-329
(Ariz.Ct.App. 1991) (“There is nothing particularly attractive in the proposition that an
insurer, or anyone else, may by misrepresentation induce a person to forego rights and then
defend on the ground that the fraud is excused because the person defrauded should have
known better.”)

RESPECTFULLY SUBMITTED this 27th day of March, 2017.
FRANCIS J. SLAVIN, P.C.

By: /s/ Daniel J. Slavin
Francis J. Slavin, Esq.
Daniel J. Slavin, Esq.
Jessica L. Dorvinen, Esq.
2198 East Camelback Road, Ste. 285
Phoenix, Arizona 85016
Attorneys for Plaintiff

ORIGINAL of the foregoing electronically
filed with the Clerk of the Maricopa County
Superior Court this 27th day of March, 2017.

COPY of the foregoing e-served this 27th day
of March, 2017:
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QUARLES & BRADY, LLP

W. Scott Jenkins, Jr., Esq.
Alissa A. Castaneda, Esq.
Andy Landeen, Esq.

Two North Central Avenue
Phoenix, Arizona 85004
Attorneys for Defendant

/s/ Daniel J. Slavin
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DECLARATION OF JAMES THOMPSON

1 I, James Thompson, together with my wife, Janice McCarthy, own
Thompson/McCarthy Coffee Company, Inc., (“Plaintiff” or “TMCC”). | serve as
president of TMCC and am authorized to make this Declaration on its behalf.

2. As declared in my January 17, 2017 Declaration: (1) TMCC would
have immediately brought its lawsuit against RBAZ upon learning of the following
(i) RepublicBankAZ, N.A. (“RBAZ”) had forwarded to TMCC altered
communications from the SBA administration in a pattern of deceit and
misrepresentation in order to induce TMCC to believe its PV loan application was
being timely processed when it was not; or (ii) that it had deceived TMCC by
misrepresenting that its PV SBA loan application had been submitted when it had
not; and (2) | first learned of RBAZ's fraud and deception from TMCC's lawyers after
filing of the subject lawsuit.

3. Had TMCC learned of RBAZ's fraud and deception at anytime prior to
the transfer of the SBA loans from RBAZ to Mutual of Omaha Bank, TMCC would
have (i) immediately filed its lawsuit against RBAZ, and (ii) would not have signed
any documents that had any relation to a transaction with RBAZ.

4. To the best of my recollection, | Was never presented, at anytime, with
_ between RBAZ and Mutual of

Omabha Bank.

5. To the best of my recollection, the [Consent of Obligors and Pledgors
document was presented to me as a standalone document, and it was signed as a
standalone document.

6. | have never before read the Loan Purchase and Sale Agreement

between RBAZ and Mutual of Omaha Bank.
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7. | declare under penalty of perjury that the foregoing is true and correct.

DATED this 7th day of March, 2017.

(s 3 %xwwzm_,

Jam&s Thompson
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FRANCIS J. SLAVIN, P.C.

Francis J. Slavin, #002972

Daniel J. Slavin, #024780

Jessica L. Dorvinen, #028351

2198 East Camelback Road, Suite 285

Phoenix, Arizona 85016

Telephone (602) 381-8700

Fax: (602) 381-1920

E-mail: b.slavin@fjslegal.com
d.slavin@fjslegal.com
j.dorvinen@fjslegal.com

Attorneys for Plaintiff Thompson/McCarthy Coffee Co.

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/MCcCARTHY COFFEE CO., |Case No. CV2014-014647

an Arizona corporation,
DECLARATION OF FRANCIS J. SLAVIN

Plaintiff,
V.
(Standard Case)
REPUBLICBANKAZ, N.A., (Assigned to the Honorable Dawn Bergin)
Defendant.

I, Francis J. Slavin, counsel for Plaintiff Thompson/McCarthy Coffee Co., hereby
declare under penalty of perjury as follows:

1. I am the President of the law firm of Francis J. Slavin, P.C.

2. I 'have reviewed the time entries of firm employees for legal services rendered
by Francis J. Slavin, P.C., on behalf of the plaintiff, Thompson/McCarthy Coffee Co., in the
above action.

3. Legal services rendered from the outset of this matter through November 1,
2016, the date Defendant RepublicBankAZ, N.A. raised the affirmative defense of Release,
are $241,845.80.

4. T have also reviewed the entries for costs incurred by Francis J. Slavin, P.C. on

behalf of the plaintiff Thompson/McCarthy Coffee Co. in the above action.
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5. Costs incurred by Francis J. Slavin, P.C., including expert witness costs from

the outset of this matter through November 1, 2016, the date Defendant RepublicBankAZ,
N.A. raised the affirmative defense of Release, are $29,304.19.

DATED this 3rd day of November, 2017.

FRANCI

h Y
g@;&g‘l.’ﬁvin, Esq.
niel J. Slavin, Esq.
Jessica L. Dorvinen, Esq.
Attorneys for Plaintiff
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Quarles & Brady LLP
Firm State Bar No. 00443100
Renaissance One
Two North Central Avenue
Phoenix, AZ 85004-2391
TELEPHONE 602.229.5200

Attorneys for RepublicBankAZ, N.A.

W. Scott Jenkins, Jr. (Bar #021841)
Scott.Jenkins@quarles.com

Alissa A. Brice (Bar #027949)
Alissa.Brice@quarles.com

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/McCARTHY COFFEE CO., | CaseNo. CV2013-014647
an Arizona corporation, Il}ITI AL DISCLOSURE
L STATEMENT PURSUANT TO
Plaintiff, RULE 26.1
V8. (Assigned to the Honorable
REPUBLICBANKAZ, N.A., Dawn Bergin)
Defendant.

RepublicBankAZ, N.A. ("Republic") hereby discloses the following information to
Thompson/McCarthy Coffee Co. ("TMCC"). Republic reserves the right to supplement
and amend this Initial Disclosure Statement as appropriate during the course of discovery
should further research or investigation reveal the existence of other facts, legal theories,

witnesses, documents, or other information subject to disclosure.

I. FACTUAL BACKGROUND
1. On or about December 23, 2010, TMCC executed a U.S. Small Business
Administration ("SBA") Application for Business Loan, requesting funds for construction
of and acquisition of equipment for a coffee/convenience store.
2. On or about July 12, 2011, TMCC executed a U.S. Small Business

Administration ("SBA") Application for Business Loan, requesting funds for construction
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of and acquisition of equipment for a coffee/convenience store.

3. On or about July 13, 2011, Republic submitted, and the SBA received, an
application for the SBA to guarantee a loan in the amount of $1,026,300.00 ("2011 SBA
Application") to Thompson/McCarthy DB LLC ("IMDB," now TMCC'"), James L.
Thompson ("Thompson") and Janice L. McCarthy ("McCarthy") (collectively, the "2011
Loan Borrowers").

4. On or about August 3, 2011, the SBA approved the 2011 SBA Application,

evidenced by a U.S. Small Business Administration Authorization (SBA 7(A) Guaranteed
Loan) dated August 3, 2011 (the "2011 Authorization").?

5. After receiving and signing the 2011 Authorization, Republic continued
working with the 2011 Loan Borrowers to close the 2011 Loan (defined below).
6. On or about October 24, 2011, TMDB, Thompson, and McCarthy entered

into a Construction Loan Agreement (the “2011 Loan Agreement”) with Republic for a

loan in the maximum principal amount of $1,026,300.00 (the “2011 Loan™). The purpose
of the 2011 Loan was to construct Dutch Brothers coffee shops on real property located at
6461 South Rural Road, Tempe, Arizona 85283 (the "Rural Property"), and 1122 South
Greenfield Road, Mesa, Arizona 85208 (the "Greenfield Property").

7. In connection with the 2011 Loan Agreement, TMDB, Thompson, and
McCarthy executed and delivered a U.S. Small Business Administration Note (the “2011
Note™), dated October 24, 2011, in the maximum principal amount of $1,026,300.00 in
favor of Republic.

8. The 2011 Loan was also secured by, among other things, a Construction
Deed of Trust granted by TMDB in favor of Republic, and recorded on November 4,
2011, at Recorder's No. 20110918231, records of Maricopa County, Arizona, related to
the Rural Property (the "Rural Deed of Trust").

9. The 2011 Loan was secured by, among other things, a Construction Deed of

' Upon information and belief, Thompson/McCarthy Coffee Co. is the successor in interest of
Thompson/McCarthy DB LLC.
* All documents defined in this Initial Disclosure Statement were previously produced on July 2, 2015.

QB\35779986.2 APP332




Go to Previous View | | Go to Table of Contents - Appendix

O 0 N O s W =

[\ I NG T NG SR NO T NG TR NS R NS T N T N e T T S e S e e S e Y o S S
(o B e R | Y S S == TN o T - - B B o SR & R S s =

Trust granted by Greenfield Southern DB LLC, TMDB, Thompson and McCarthy in
favor of Republic, and recorded on July 17, 2012, at Recorder's No. 20120626574,
records of Maricopa County, Arizona (the "Greenfield Deed of Trust") related to the
Greenfield Property. (Hereinafter, the 2011 SBA Application, 2011 Authorization, 2011

Loan Agreement, 2011 Note, Rural Deed of Trust, Greenfield Deed of Trust and any other
documents executed and delivered in connection with the 2011 Loan are called the "Loan
Documents.")

10.  On or about November 4, 2011, the 2011 Loan was fully funded.

11.  On or about January 23, 2012, TMDB executed a U.S. Small Business
Administration Application for Small Business Loan, requesting funds for construction of
and acquisition of equipment for a coffee/convenience store.

12.  On or about March 9, 2012, Republic submitted, and the SBA received, an
application for the SBA to guarantee a loan in the amount of $597,100.00 (the "2012 SBA
Application") to TMDB.

13.  On or about March 14, 2012, the SBA approved the 2012 SBA Application,
evidenced by a U.S. Small Business Administration Authorization (SBA 7(A) Guaranteed
Loan) dated March 14, 2012 ("the 2012 Authorization").

14.  After receiving and signing the 2012 Authorization, Republic continued
working with TMDB to close the 2012 Loan (defined below).
15.  On or about May 9, 2012, TMDB dba Glendale Ave./12 Street DB LLC

entered into a Construction Loan Agreement (the “2012 .oan Agreement”) with Republic

for a loan in the maximum principal amount of $597,100.00 (the “2012 Loan™). The
purpose of the 2012 Loan was to construct a Dutch Brothers coffee shop on real property

located at 1201 East Glendale Avenue, Phoenix, Arizona 85020 ("Glendale Property").

16. In connection with the 2012 Loan Agreement, TMCC executed and
delivered a U.S. Small Business Administration Note (the “2012 Note), dated May 9,
2012, in the maximum principal amount of $597,100.00 in favor of Republic.

17.  In connection with the 2012 Loan, Thompson, McCarthy, TMCC, James L.
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Living Trust Dated June 16, 1997, and Janice L. McCarthy Trust dated September 28,
2005 (collectively, "Guarantors") executed and delivered to Republic a Guaranty of

Completion and Performance ("2012 Guaranty"), whereby the Guarantors unconditionally

guarantied that the construction of the Glendale Project would be completed and to pay
such amounts as necessary to complete it.

18. The 2012 Loan was secured by, among other things, a Construction
Leasehold Deed of Trust granted by TMCC in favor of Republic, and recorded on June 6,
2012, at Recorder's No. 20120489027, records of Maricopa County, Arizona (the
"Glendale Deed of Trust") related to the Glendale Property. (Hereinafter, the 2012 SBA

Application, 2012 Authorization, 2012 Loan Agreement, 2012 Note, 2012 Guaranty,
Glendale Deed of Trust and any other documents executed and delivered in connection

with the 2012 Loan are called the "2012 Loan Documents." The 2011 Loan and the 2012

Loan are collectively, the "Loans." The 2011 Loan Documents and the 2012 Loan
Documents are collectively, the "Loan Documents.")

19.  On or around May 14, 2012, the 2012 Loan was fully funded.

20.  In or around mid June 2012, Republic submitted, and the SBA received, an
application for an SBA loan to construct a Dutch Brothers in Paradise Valley, Arizona

("PV Loan Application").

21.  On December 20, 2012, Thompson met with several Bank employees,
including Michael Harris, Emily Chedister and Stuart Olson. The parties agreed that they
no longer had a working relationship and Thompson would look for another bank.

22.  In or around January 2013, Republic offered Thompson a personal line of
credit to assist with cash flow and provide access to working capital.

23.  In or around late January 2013, the SBA denied approval of the PV Loan
Application because the construction costs for the Dutch Brothers store in Paradise Valley
had already been paid.

24. In or around early February 2013, Republic was contacted by Mutual of

Omaha regarding purchasing the Loans from Republic.
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25.  In or around May 2013, Mutual of Omaha approved the purchase of the
Loans from Republic.

26.  In or around August 2013, Mutual of Omaha finally obtained SBA approval
for the purchase and assignment of the Loans.

27.  On or about September 20, 2013, the purchase of the Loans closed.

28. In 2011, Republic closed 27 SBA loans in the total amount of $26.12
million.

29. In 2012, Republic closed 30 SBA loans in the total amount of $42.38
million.

30. The approval process for an SBA loan takes longer than the approval
process for a standard loan due to SBA requirements.

31.  The Loans were more complex than the typical or standard SBA loan. The
Loans, along with the contemplated future loans of TMCC, were unusual because there
were multiple real properties as collateral, all of which had complex title issues. Each
TMCC loan grew more complex as additional collateral was required. Due to the
complexity of the Loans, the amount of time required to obtain SBA approval was

increased.

II. LEGAL THEORIES

A. Negligent Misrepresentation

Plaintiff's first cause of action is for negligent misrepresentation. Arizona follows

the Restatement (Second) of Torts § 552 for claims of negligent misrepresentation:

(1) One who, in the course of his business, profession or
employment, or in any other transaction in which he has a
pecuniary interest, supplies false information for the guidance
of others in their business transactions, is subject to liability
for pecuniary loss caused to them by their justifiable reliance
upon the information, if he fails to exercise reasonable care or
competence in obtaining or communicating the information.

(2) Except as stated in Subsection (3), the liability stated in
Subsection (1) is limited to loss suffered

(a) by the person or one of a limited group of persons
for whose benefit and guidance he intends to suppéy the
information or knows that the recipient intends to
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supply it; and

(b) through reliance upon it in a transaction that he
intends the information to influence or knows that the
recipient so intends or in a substantially similar
transaction.

Restatement (Second) of Torts, § 552.

The Arizona Supreme Court has held that negligent misrepresentation requires a
misrepresentation or omission of a fact. However, "[a] promise of future conduct is not a
statement of fact capable of supporting a claim of negligent misrepresentation." McAlister
v. Citibank, 171 Ariz. 207, 215 (1992).

Because a claim for negligent misrepresentation is governed by the principles of
negligence, there must be a duty owed and a breach of that duty in order to be charged
with the negligent violation of that duty. KB Home Tucson, Inc. v. Charter Oak Fire Ins.
Co., 236 Ariz. 326, 332 (2014).

Arizona case law holds that a relationship between a Bank and an ordinary
depositor, absent a special agreement, is that of creditor and debtor, and there is no
fidicuiary duty in a debtor/creditor relationship. Gould v. M & I Marshall & Isley Bank,
860 F.Supp.2d 985, 989 (2012). Thus, there is no special duty of care here other than the
standard debtor/creditor relationship.

Here, TMCC has failed to satisfy the elements of negligent misrepresentation in
that it has failed to provide any evidence of a duty of care other than the standard
debtor/creditor relationship; therefore there can be no breach. Additionally, although the
Bank denies that it made a promise or guaranteed that TMCC would receive $5 million in
SBA approved loans, even if such a promise were made, it would be a promise of future
conduct, which is not a statement of fact capable of supporting a claim of negligent

misrepresentation.

B. Fraudulent Inducement

TMCC's second cause of action is a claim for fraudulent inducement. The

elements of a claim for fraud are: (1) A representation; (2) its falsity; (3) its materiality;
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(4) the speaker's knowledge of its falsity or ignorance of its truth; (5) the speaker's intent
that it should be acted upon by the person and in the manner reasonably contemplated; (6)
the hearer's ignorance of its falsity; (7) his reliance on its truth; (8) his right to rely
thereon; and (9) his consequent and proximate injury. Nielson v. Flashberg, 101 Ariz.
335, 338-39 (1966).

TMCC has failed to satisfy the elements of fraud in that it has failed to provide any
evidence that it promised it would make SBA-guaranteed loans up to the SBA maximum
of $5.0 million between 2011 and 2014. There is no evidence of any promises by
Republic to complete any loans within a certain timeframe, or that Republic promised the
SBA would approve every loan for which TMCC applied. Furthermore, TMCC has failed
to provide any evidence that any representations made by Republic were false, or that
Republic knew such representations were false at the time they were made. Even if such
statements were made, TMCC had no right to rely on them, as it was aware that SBA
approval was also required for any SBA loan. Finally, TMCC has failed to prove any

damages and therefore cannot demonstrate a proximate injury.

C. Affirmative Defenses

TMCC's claims against Republic may be barred in whole or in part by the negligent
and/or intentional acts of other parties.
TMCC's claims are barred by the Statute of Frauds. Arizona’s Statute of Frauds,

A.R.S. § 44-101(9), states:

No action shall be brought in any court in the following
cases unless the promise or agreement upon which the
action is brought, or some memorandum thereof, is in
writing and signed by the party to be charged, or by
some person by him thereunto lawfully authorized:

Upon a contract, promise, undertaking or commitment
to loan money or to grant or extend credit, or a contract,
promise, undertaking or commitment to extend, renew
or modify a loan or other extension of credit involving
both an amount greater than two hundred fifty thousand
dollars and not made or extended primarily for
personal, family or household purposes.

Here, there is nothing in writing to evidence that Republic promised or guaranteed
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that TMCC would receive SBA approval for $5 million of loans, or promised it would
have SBA approval for any loans by a certain date, and in the absence of such a writing
between the parties, TMCC's claims must fail. Republic could not and did not promise
anything other than its willingness to work with TMCC to try to obtain SBA loans up to
the $5 million limit.

Republic alleges that its conduct did not cause or substantially contribute to
TMCC's alleged loss. TMCC has not alleged losses with any particularity at this time and
Republic is unaware of the amount of damages that TMCC believes are attributed to
Republic's conduct. There were many other factors which may have caused or
contributed to any losses sustained by TMCC, if any losses are actually proven.

Republic alleges that TMCC's claims are barred by the statute of limitation,
estoppels, unclean hands, and/or waiver.

Republic alleges that TMCC's claims are barred by failure to mitigate damages. A
party's failure to mitigate damages may negate and reduce damages where the party,
through its own voluntary activity, has unreasonably exposed itself to damage or
increased its injury. See Life Investors Ins. Co v. Horizon Resources Bethany, Ltd., 182
Ariz. 529, 534, 898 P.2d 478, 483 (Ct. App. 1995). TMCC's own conduct may have
unreasonably exposed TMCC to damage or increased its damages (assuming any damages
are actually proven by TMCC). First, TMCC was well aware of the timeline for SBA
approval, having applied for and received approval for two other SBA loans with
Republic. If TMCC believed that the amount of time it took to obtain SBA approval with
Republic was inadequate and could cause TMCC to sustain damage, then TMCC should
have used a different lender to apply for the SBA loan for construction of the Paradise
Valley store. Furthermore, after approval of the Paradise Valley loan was denied by the
SBA, Republic offered Thompson a personal line of credit to assist with finances, and
Thompson's failure to pursue such line of credit was further failure to mitigate damages.

TMCC also fails to state a claim against the Bank upon which an award of

attorneys' fees may be granted. TMCC has alleged negligent misrepresentation and
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fraudulent inducement, both of which are tort claims. There is no contractual basis for
either of TMCC's claim. A.R.S. §§ 12-341 and 12-341.01 provide that the successful
party in any action arising out of a contract may be awarded attorney's fees and costs.
Here, there was no express or implied contract that was the basis for either of TMCC's
claims, and therefore, TMCC has failed to state a claim upon which an award of attorneys'
fees can be granted.

Also, as discussed in subsections A. and B. above, TMCC fails to set forth the
prima facie elements to establish a claim for negligent misrepresentation and/or a claim or

fraudulent inducement.

D. Attorneys' Fees

Republic alleges that this action is frivolous, and therefore, Republic is entitled to
attorneys' fees for defense of this action pursuant to A.R.S. § 12-349 or as otherwise

provided by law.

III.  WITNESSES EXPECTED TO TESTIFY AT TRIAL

Republic is unable to determine yet all of the persons it may call to testify at trial.
In addition to any witnesses identified in Section II and IV, Plaintiff may call as a witness
any individual identified in any Disclosure Statement of any other party now or
subsequently named in this action. Republic may also call as a witness any and all
persons necessary to authenticate or lay sufficient foundation for documentary evidence.

Republic reserves the right to supplement this list of witnesses.

IV. PERSONS WHO MAY HAVE RECENT KNOWLEDGE OR
INFORMATION

1. Michael Harris
c¢/o W. Scott Jenkins, Jr.
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

Mr. Harris was formerly a Vice President at Republic and was a Business

Relationship Manager and the loan officer for TMCC's two loans. Mr. Harris was in
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frequent communication with Mr. Thompson and his accountant/bookkeeper Kathye
Pease ("Pease") regarding the Loans. Mr. Harris attended a meeting with Ms. Pease and
Mr. Thompson on December 20, 2012, at which the parties agreed they no longer had a
working relationship. As a result, Mr. Harris may have information, related to, among
other things, the facts and circumstances pertaining to TMCC's claims for negligent
misrepresentation and fraudulent inducement, including what representations were or

were not made to TMCC relating to the Loans.

2. Emily Chedister
RepublicBankAZ, N.A.
c¢/o W. Scott Jenkins, Jr.
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602)229-5200

Ms. Chedister is a Vice President at Republic and was a Loan Administrator and
then Loan Operations Manager during the relevant period. Ms. Chedister worked on both
of the Loans, was in frequent communication with Ms. Pease and Mr. Thompson, and
attended a meeting with Ms. Pease and Mr. Thompson on December 20, 2012 at which
the parties agreed they no longer had a working relationship. As a result, Ms. Chedister
may have information, related to, among other things, the facts and circumstances
pertaining to TMCC's claims for negligent misrepresentation and fraudulent inducement,

including what representations were or were not made to TMCC relating to the Loans.

3. Stuart Olson

c/o W. Scott Jenkins, Jr.
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

Mr. Olson was a Executive Vice President at Republic and was the Chief Credit
Officer during the relevant time period. Mr. Olson attended the December 20, 2012
meeting with Mr. Thompson and Ms. Pease at which the parties agreed they no longer had
a working relationship. As a result, Mr. Olson may have information, related to, among

other things, the facts and circumstances pertaining to TMCC's claims for negligent
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misrepresentation and fraudulent inducement, including what representations were or

were not made to TMCC relating to the Loans.

4. Marla Woods

c¢/o W. Scott Jenkins, Jr.
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

Ms. Woods was a Loan Document Specialist at Republic during the relevant time
period. Ms. Woods assisted with the loan application and SBA approval process on the
Loans, and was in frequent communication with Mr. Harris regarding the status of the
Loans and additional documentation. Ms. Woods was in frequent communication with
the title companies relating to the Loans. Ms. Woods also e-mailed frequently with Mr.
Thompson and Ms. Pease regarding information and documents Republic needed. As a
result, Ms. Woods may have information, related to, among other things, the facts and
circumstances pertaining to TMCC's claims for negligent misrepresentation and
fraudulent inducement, including what representations were or were not made to TMCC
relating to relating to the Loans, and the particular circumstances regarding the approval

of the Loans.

5. Kimberly Pappas
c¢/o W. Scott Jenkins, Jr.
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

Ms. Pappas was a Vice President at Republic and was the Loan Operations
Manager during part of the relevant time period. As a result, Ms. Pappas may have
information, related to, among other things, the facts and circumstances pertaining to
TMCC's claims for negligent misrepresentation and fraudulent inducement, including

what representations were or were not made to TMCC relating to the Loans.

6. James Thompson
c¢/o Francis J. Slavin, Esq.
Francis J. Slavin, P.C.
2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016
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Telephone: (602) 381-8700

Mr. Thompson is the principal and owner of TMCC. As a borrower and guarantor
of the Loans, Mr. Thompson was involved in the application and approval process and
communicated frequently with Mr. Harris and other Republic employees. As a result, Mr.
Thompson may have information, related to, among other things, the facts and
circumstances pertaining to TMCC's claims for negligent misrepresentation and

fraudulent inducement.

7. Kathye Pease
EQS8, LLC
P.O. Box 7433
Chandler, Arizona 85246
Telephone: (480) 359-4883

Ms. Pease is a manager of EQ8 A&B, LLC, and was/is Mr. Thompson's
accountant/bookkeeper. Ms. Pease provided and discussed financials documents and
information with Republic, had frequent communications with multiple employees of
Republic during the entire loan application, Republic approval, SBA approval, and
funding process, and was in attendance at the December 20, 2012 meeting with Mr.
Thompson, Mr. Harris, Mr. Olson and Ms. Chedister. As a result, Ms. Pease may have
information, related to, among other things, the facts and circumstances pertaining to

TMCC's claims for negligent misrepresentation and fraudulent inducement.

V. IDENTITY OF PERSONS WHO HAVE GIVEN STATEMENTS

No statements have been given yet in this matter.

VI. EXPERT WITNESSES EXPECTED TO TESTIFY

Republic has not yet identified its expert witnesses. The areas of expert testimony that
Republic expect to provide an opinion, if necessary, include expert testimony related to
SBA procedures and policies relating to the loan application and approval process,
TMCC's damages (or lack thereof), and rebuttal expert testimony in response to any and

all opinions, facts and data contained in expert testimony provided by TMCC. Republic
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reserves its right to supplement this Initial Disclosure Statement to identify expert

witnesses and matters upon which such expert witnesses are expected to testify.
VII. COMPUTATION AND MEASURE OF DAMAGES

TMCC has not provided any computation or measure of damages. Republic asserts

that TMCC has not suffered any damages.

VIII. TANGIBLE EVIDENCE AND RELEVANT DOCUMENTS THAT MAY BE
USED AT TRIAL

Republic is unaware at this time which documents it intends to use at trial, but may use
the following documents at trial. Republic reserves its right to further timely supplement

this list as discovery proceeds.

DOCUMENT DESCRIPTION DATE BATES NUMBERS
E-mail correspondence relating to loans- 02/2008 — RBAZ 000001 -
internal, with Thompson, Kathy Pease, 12/2008 RBAZ 004890.011
SBA, and Mutual of Omaha

Organizational Documents of TMCC and 01/2009 — RBAZ 04891 - RBAZ
related entities 12/2009 05649

Loan File for Loan No. 826005400 in the | 20102012 | gBAZ 05650 -RBAZ
amount of $1,026,300.00 (October 24, 2011

Loan)

amount o ,100.00_(May 9, oan) 0835

Additional e-mails, SBA correspondence, | 2011-2013 | RBAZ 08352 - RBAZ

and memoranda 03428
IX. OTHER RELEVANT DOCUMENTS
1. All documents disclosed pursuant to any subpoena issued in this case.

2. All documents attached to or referenced in TMCC's Second
Amended Complaint, Republic's Answer to the Second Amended Complaint, and any
other pleadings filed by the parties in this case.
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3. All documents attached to or referenced in the parties' disclosure
statements.

4. All deposition transcripts from any deposition taken in this case.

5. All exhibits to any deposition taken in this case, or documents

referred to during any deposition taken in this case.

6. All documents or information produced in response to any discovery
response in this case.

7. All documents or information produced by any third party in
response to a subpoena in this case.

8. All documents informally exchanged between the parties’ attorneys
in this case.

DATED this 26th day of August, 2015.

QUARLES & BRADY LLp
Renaissance One

Two North Central Avenue
Phoenix, AZ 85004-2391

By#/«

W. Scott Jenking, Jr.
Ahssa A. Brice

Attorneys for Defendant RepublicBankAZ, N.A.

Prita

ORIGINAL mailed this and COPY emailed
this 26th day of August, 2015 to:

Francis J. Slavin

Heather N. Dukes

Francis J. Slavin, P.C.

2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016

Email: b.slavin@fjslegal.com

Email: h.dukes@fjslegal.com

Attorneys for Thompson/McCarthy Coffee Co.

N Gochi ./
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Quarles & Brady LLP
Firm State Bar No. 00443100
Renaissance One
Two North Central Avenue
Phoenix, AZ 85004-2391
TELEPHONE 602.229.5200

Attorneys for RepublicBankAZ, N.A.

W. Scott Jenkins, Jr. (Bar #021841)
Scott.Jenkins@quarles.com

Andrea H. Landeen (Bar #024705)
Andrea.Landeen(@quarles.com

Alissa Brice Castaiieda (Bar #027949)
Alissa.Castaneda@quarles.com

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THOMPSON/McCARTHY COFFEE CO., Case No. CV2014-014647
an Arizona corporation,
THIRD SUPPLEMENTAL
Plaintiff, DISCLOSURE STATEMENT
Vs. (Assigned to the Honorable

Dawn Bergin)
REPUBLICBANKAZ, N.A.,

Defendant.

RepublicBankAZ, N.A. ("Republic") hereby discloses the following information to
Thompson/McCarthy Coffee Co. ("ITMCC"). Republic reserves the right to supplement
and amend this Third Supplemental Disclosure Statement as appropriate during the
course of discovery should further research or investigation reveal the existence of other
facts, legal theories, witnesses, documents, or other information subject to disclosure.

L FACTUAL BACKGROUND.
1. On or about December 23, 2010, TMCC submitted to Republic a U.S. Small

Business Administration ("SBA") Application for Business Loan, requesting funds for

construction of and acquisition of equipment for a coffee/convenience store.
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Go to Previous View | | Go to Table of Contents - Appendix

O 0 3 SN R WD =

[N IR NG TR NG T N N N T N T N T N T NN T o e g G S S S Sy
oIS ) NV, B S - A \ I« BN o B e RN B e Y e Y S e =

2. On or about July 12, 2011, TMCC submitted to Republic a U.S. Small
Business Administration Application for Business Loan, requesting funds for construction
of and acquisition of equipment for a coffee/convenience store.

3. On or about July 13, 2011, Republic submitted to the SBA, and the SBA
received, an application for the SBA to guarantee a loan in the amount of $1,026,300.00

(the "2011 SBA Application") to Thompson/McCarthy DB LLC ("IMDB," now

TMCC), James L. Thompson ("Thompson") and Janice L. McCarthy ("McCarthy")

(collectively, the "2011 Loan Borrowers").

4, On or about July 27, 2011, the SBA sent a "screen out" letter to Republic
relating to the 2011 SBA Application.

5. On or about August 3, 2011, the SBA approved the 2011 SBA Application,
evidenced by a U.S. Small Business Administration Authorization (SBA 7(A) Guaranteed
Loan) dated August 3, 2011 (the "2011 Authorization").?

6. After receiving and signing the 2011 Authorization, Republic continued
working with the 2011 Loan Borrowers to close the 2011 Loan (defined below).
7. On or about October 24, 2011, TMDB, Thompson, and McCarthy entered

into a Construction Loan Agreement (the “2011 Loan Agreement”) with Republic for a

loan in the maximum principal amount of $1,026,300.00 (the “2011 Loan”). The purpose
of the 2011 Loan was to construct Dutch Brothers coffee shops on real property located at

6461 South Rural Road, Tempe, Arizona 85283 (the "Rural Property"), and 1122 South

Greenfield Road, Mesa, Arizona 85208 (the "Greenfield Property").

8. In connection with the 2011 Loan Agreement, TMDB, Thompson, and
McCarthy executed and delivered a U.S. Small Business Administration Note (the “2011
Note”), dated October 24, 2011, in the maximum principal amount of $1,026,300.00 in

favor of Republic.

! Upon information and belief, Thompson/McCarthy Coffee Co. is the successor in interest of

Thompson/McCarthy DB LLC.
2 All documents defined in this Initial Disclosure Statement were previously produced on July 2,

2015.
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9. The 2011 Loan was also secured by, among other things, a Construction
Deed of Trust granted by TMDB in favor of Republic, and recorded on November 4,
2011, at Recorder's No. 20110918231, records of Maricopa County, Arizona, related to

the Rural Property (the "Rural Deed of Trust").

10.  The 2011 Loan was secured by, among other things, a Construction Deed of
Trust granted by Greenfield Southérn DB LLC, TMDB, Thompson and McCarthy in
favor of Republic, and recorded on July 17, 2012, at Recorder's No. 20120626574,

records of Maricopa County, Arizona (the "Greenfield Deed of Trust") related to the

Greenfield Property. (Hereinafter, the 2011 SBA Application, 2011 Authorization, 2011
Loan Agreement, 2011 Note, Rural Deed of Trust, Greenfield Deed of Trust and any other
documents executed and delivered in connection with the 2011 Loan are called the "Loan
Documents.")

11.  On or about November 4, 2011, the 2011 Loan closed and was fully funded
on that same day.

12.  On or about January 23, 2012, TMDB submitted to Republic a U.S. Small
Business Administration Application for Small Business Loan, requesting funds for
construction of and acquisition of equipment for a coffee/convenience store.

13.  In or about February 2012, Republic submitted to the SBA, and the SBA
received, an application for the SBA to guarantee a loan in the amount of $597,100.00
(the "2012 SBA Application") to TMDB.

14.  On or about February 29, 2012, the SBA sent a "screen out" letter to

Republic relating to the 2012 SBA Application.

15.  On or about March 14, 2012, the SBA approved the 2012 SBA Application,
evidenced by a U.S. Small Business Administration Authorization (SBA 7(A) Guaranteed
Loan) dated March 14, 2012 (the "2012 Authorization").

16.  After receiving and signing the 2012 Authorization, Republic continued

working with TMDB to close the 2012 Loan (defined below).
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17.  On or about May 9, 2012, TMDB dba Glendale Ave./12 Street DB LLC

entered into a Construction Loan Agreement (the “2012 Loan Agreement’) with Republic

for a loan in the maximum principal amount of $597,100.00 (the “2012 Loan”). The
purpose of the 2012 Loan was to construct a Dutch Brothers coffee shop on real property
located at 1201 Fast Glendale Avenue, Phoenix, Arizona 85020 (the "Glendale
Property"). |

18. In connection with the 2012 Loan Agreement, TMCC executed and
delivered a U.S. Small Business Administration Note (the “2012 Note™), dated May 9,
2012, in the maximum principal amount of $597,100.00 in favor of Republic.

19.  In connection with the 2012 Loan, Thompson, McCarthy, TMCC, James L.
Living Trust Dated June 16, 1997, and Janice L. McCarthy Trust dated September 28,
2005 (collectively, the "Guarantors") executed and delivered to Republic a Guaranty of

Completion and Performance (the "2012 Guaranty"), whereby Guarantors unconditionally

guarantied that the construction of the Glendale Project would be completed and to pay
such amounts as necessary to complete it.

20. The 2012 Loan was secured by, among other things, a Construction
Leasehold Deed of Trust granted by TMCC in favor of Republic, and recorded on June 6,
2012, at Recorder's No. 20120489027, records of Maricopa County, Arizona (the
"Glendale Deed of Trust") related to the Glendale Property. (Hereinafter, the 2012 SBA

Application, 2012 Authorization, 2012 Loan Agreement, 2012 Note, 2012 Guaranty,
Glendale Deed of Trust and any other documents executed and delivered in connection

with the 2012 Loan are called the "2012 L.oan Documents." The 2011 Loan and the 2012

Loan are collectively, the "Loans." The 2011 Loan Documents and the 2012 Loan

Documents are collectively, the "Loan Documents.")

21.  On or around May 11, 2012, the 2012 Loan closed and was fully funded
on May 14,2012,

QB\2220138.2 4 APP348
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22.  In or around mid-June 2012, Republic submitted, and the SBA received, an
application for an SBA loan to construct a Dutch Brothers in Paradise Valley, Arizona

(the "PV Loan Application").

23.  On or about July 5, 2012, the SBA sent a "screen out" letter to Republic
relating to the PV Loan Application.

24,  The SBA had multiple additional requests for documentation and
information relating to the PV Loan Application, which were timely relayed to TMCC.
The SBA was still requesting additional information as late as December 27, 2012,

25. On December 20, 2012, Thompson met with several Bank employees,
including Michael Harris, Emily Chedister and Stuart Olson. The parties agreed that they
no longer had a working relationship. Thompson told Republic he had decided to use
another lender going forward.

26.  In or around January 2013, Republic offered Thompson a personal line of
credit to assist with cash flow and provide access to working capital.

27.  Ultimately the PV Loan "timed out" of the SBA's system because the SBA
did not receive the additional information or documents it had requested.

28. In or around early February 2013, Republic was contacted by Mutual of
Omaha Bank (""Mutual of Omaha'") regarding purchasing the Loans from Republic.

29. In or around May 2013, Mutual of Omaha approved the purchase of the
Loans from Republic.

30.  In or around August 2013, Mutual of Omaha finally obtained SBA approval
for the purchase and assignment of the Loans.

31.  On or about September 19, 2013, Republic and Mutual of Omaha
entered into and executed a Loan Purchase and Sale Agreement (With Consent of

Obligors and Pledgors) (hereafter the ""Loan Purchase Agreement') for the sale and

assignment of the Loans by Republic to Mutual of Omaha. As part of the Loan
Purchase Agreement, a Consent of Obligors and Pledgors (as defined therein) was

executed.

QB\2220138.2 5 APP349



Go to Previous View | | Go to Table of Contents - Appendix

Nl e ) V. T VS B N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

32.  On or about September 23, 2013, the purchase of the Loans closed.

33.  In 2011, Republic closed 27 SBA loans in the total amount of $26.12
million.

34, In 2012, Republic closed 30 SBA loans in the total amount of $42.38
million.

35. The approval process for an SBA loan takes longer than the approval
process for a standard loan due to SBA requirements.

36. The Loans were more complex than the typical or standard SBA loan. The
Loans, along with the contemplated future loans of TMCC, were unusual because there
were multiple real properties as collateral, all of which had complex title issues. Each
TMCC loan grew more complex as additional collateral was required. Due to the
complexity of the Loans, the amount of time required to obtain SBA approval was

increased.

1. LEGAL THEORIES.

A. Negligent Misrepresentation.

Plaintiff's first cause of action is for negligent misrepresentation. Arizona follows

the Restatement (Second) of Torts § 552 for claims of negligent misrepresentation:

(1) One who, in the course of his business, profession or
employment, or in any other transaction in which he has a
pecuniary interest, supplies false information for the guidance
of others in their business transactions, is subject to liability
for pecuniary loss caused to them by their justifiable reliance
upon the information, if he fails to exercise reasonable care or
competence in obtaining or communicating the information.

(2) Except as stated in Subsection (3), the liability stated in
Subsection (1) is limited to loss suffered

(a) by the person or one of a limited group of persons
for whose benefit and guidance he intends to supply the
information or knows that the recipient intenc%é to
supply it; and

(b) through reliance upon it in a transaction that he
intends the information to influence or knows that the
recipient so intends or in a substantially similar
transaction.
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Restatement (Second) of Torts, § 552.

The Arizona Supreme Court has held that negligent misrepresentation requires a
misrepresentation or omission of a fact. However, "[a] promise of future conduct is not a
statement of fact capable of supporting a claim of negligent misrepresentation." McAlister
v. Citibank, 171 Ariz. 207, 215 (1992).

Because a claim for negligent misrepresentation is governed by the principles of
negligence, there must be a duty owed and a breach of that duty in order to be charged
with the negligent violation of that duty. KB Home Tucson, Inc. v. Charter Oak Fire Ins.
Co., 236 Ariz. 326, 332 (2014).

Arizona case law holds that a relationship between a Bank and an ordinary
depositor, absent a special agreement, is that of creditor and debtor, and there is no
fiduciary duty in a debtor/creditor relationship. Gould v. M & I Marshall & Isley Bank,
860 F.Supp.2d 985, 989 (2012). Thus, there is no special duty of care here other than the
standard debtor/creditor relationship.

Here, TMCC has failed to satisfy the elements of negligent misrepresentation in
that it has failed to provide any evidence of a duty of care other than the standard
debtor/creditor relationship; therefore there can be no breach. Additionally, although the
Bank denies that it made a promise or guaranteed that TMCC would receive $5 million in
SBA approved loans, even if such a promise were made, it would be a promise of future
conduct, which is not a statement of fact capable of supporting a claim of negligent
misrepresentation.

B. Fraudulent Inducement.

TMCC's second cause of action is a claim for fraudulent inducement. The
elements of a claim for fraud are: (1) A representation; (2) its falsity; (3) its materiality;
(4) the speaker's knowledge of its falsity or ignorance of its truth; (5) the speaker's intent
that it should be acted upon by the person and in the manner reasonably contemplated; (6)

the hearer's ignorance of its falsity; (7) his reliance on its truth; (8) his right to rely

QB\42220138.2 7 APP351
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thereon; and (9) his consequent and proximate injury. Nielson v. Flashberg, 101 Ariz.
335, 338-39 (1966).

TMCC has failed to satisfy the elements of fraud in that it has failed to provide any
evidence that it promised it would make SBA-guaranteed loans up to the SBA maximum
of $5.0 million between 2011 and 2014. There is no evidence of any promises by
Republic to complete any loans within a certain timeframe, or that Republic promised the
SBA would approve every loan for which TMCC applied. Furthermore, TMCC has failed
to provide any evidence that any representations made by Republic were false, or that
Republic knew such representations were false at the time they were made. Even if such
statements were made, TMCC had no right to rely on them, as it was aware that SBA
approval was also required for any SBA loan. Finally, TMCC has failed to prove any
damages and therefore cannot demonstrate a proximate injury.

C. Affirmative Defenses.

TMCC's claims against Republic may be barred in whole or in part by the negligent
and/or intentional acts of other parties.

TMCC's claims are barred by the Statute of Frauds. Arizona’s Statute of Frauds,
A.R.S. § 44-101(9), states:

No action shall be brought in any court in the following cases
unless the promise or agreement upon which the action is
brought, or some memorandum thereof, is in writing and
signed by the party to be charged, or by some person by him
thereunto lawfully authorized:

Upon a contract, promise, undertaking or commitment to loan
money or to grant or extend credit, or a contract, promise,
undertaking or commitment to extend, renew or modify a loan
or other extension of credit involving both an amount greater
than two hundred fifty thousand dollars and not made or
extended primarily for personal, family or household
purposes.

Here, there is nothing in writing to evidence that Republic promised or guaranteed
that TMCC would receive SBA approval for $5 million of loans, or promised it would
have SBA approval for any loans by a certain date, and in the absence of such a writing

between the parties, TMCC's claims must fail. Republic could not and did not promise

QB\42220138.2 8 APP352
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anything other than its willingness to work with TMCC to try to obtain SBA loans up to
the $5 million limit.

Republic alleges that its conduct did not cause or substantially contribute to
TMCC's alleged loss. TMCC has not alleged losses with any particularity at this time and
Republic is unaware of the amount of damages that TMCC believes are attributed to
Republic's conduct. There were many other factors which may have caused or
contributed to any losses sustained by TMCC, if any losses are actually proven.

Republic alleges that TMCC's claims are barred by the statute of limitations,
estoppel, unclean hands, and waiver.

TMCC's claims against Republic are barred in whole by the doctrines of
waiver/release. Specifically, the Consent of Obligors and Pledgors (the "Consent"),
executed on or about September 19, 2013 as part of the Loan Purchase Agreement

by TMCC as an Obligor, expressly states:

(¢)  As a material inducement to Lender to agree to sell
the Loans to Assignee, each Obligor and Pledgor, on behalf
of itself and its past and present officers, directors,
shareholders, agents, employees, attorneys, affiliates,
subsidiaries and parents, and their respective heirs,
successors and assigns (individually and collectively, the
"Obligor/Pledgor Parties'), hereby fully and forever
release and discharge Lender and all of Lender's past,
present and future officers, directors, shareholders,
agents, employees, attorneys, affiliates, predecessors in
interest, successors in interest, the parent corporations of
Lender or its predecessors in interest, and all of their
respective heirs, personal representatives, successors and
assigns (individually and collectively, the '"Lender
Parties') from any and all claims, liabilities, demands,
damages, liens, causes of action, and rights of recoupment,
offset and/or reimbursement of any kind or nature
whatsoever, whether known or unknown, liquidated or
unliquidated, asserted or unasserted, matured or
unmatured, and whether based on any contractual, tort,
equitable, common law, restitution, statutory or other
ground or theory of any nature whatsoever, including,
without limitation, any and all claims which in any way

QB\42220138.2 9 APP353
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1 directly or indirectly rise out of, relate to, result from or are
) connected to: (i) the Loans, (ii) any and all acts, omissions
or events relating to the Loans, (iii) the sale of Lender's
3 right, title and interest in the Loans to Assignee, and (iv)
the Collateral. In this connection, the Obligor/Pledgor
4 Parties represent and warrant that they realize and
5 acknowledge that factual matters now unknown to them
may have given or may hereafter give rise to causes of
6 action, claims, demands, debts, controversies, damages,
7 costs, losses and expenses that are presently unknown,
undisclosed, unanticipated and unsuspected, and further
8 agree, represent and warrant that this release has been
negotiated and agreed upon in light of that realization and
9 that the Obligor/Pledgor Parties nonetheless intend to
10 release the Lender Parties from any such unknown claims
that would be among the matters described if known on
11 the date hereof. The Obligor/Pledgor Parties hereby
12 acknowledge that they are signing this Consent with full
knowledge of any and all rights they may have and that
13 they are not relying upon any representations made by
Lender or any other party other than those set forth in the
14 Agreement, and the Obligor/Pledgor Parties hereby
15 assume the risk of any mistake of facts now known or
unknown to them. The Obligor/Pledgor Parties further
16 acknowledge that they have conducted whatever
17 investigation they deemed necessary to ascertain all facts
and matters related to the Agreement and thus Consent.
18 The Obligor/Pledgor Parties represent that they have had
the opportunity to consult with legal counsel concerning
19 the legal consequences of this release.
20 | (Emphasis added).
21 In the instant case, TMCC executed a waiver/release in signing the Consent.
22 | As such, in executing and delivering the Consent to Republic, TMCC was and is
23 | under a contractual obligation to "fully and forever release and discharge [Republic]
24 | ... from any and all claims, liabilities, demands, damages, liens, [and] causes of
25 | action,” among other things, thus rendering TMCC's Second Amended Complaint
26 | and all claims therein, unenforceable. See Consent at Paragraph (e).
27
28
QB\2220138.2 10 APP354
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Under Arizona law, TMCC waived any all claims against Republic by virtue

of executing the Consent.

Generally, “|w]aiver is either the express, voluntary,
intentional relinquishment of a known right or such
conduct as warrants an inference of such an intentional
relinquishment.” Russo v. Barger, 239 Ariz. 100, 103 € 12,
366 P.3d 577, 580 (App. 2016) (citing Am. Cont'l Life Ins.
Co. v. Ranier Constr. Co. Inc., 125 Ariz. 53, 55, 607 P.2d
372, 374 (1980)).

Compass Bank v. Bennett, 240 Ariz. 58, 375 P.3d 950, 3-953 (Ct. App. 2016), review
denied (Sept. 20, 2016).

Here, TMCC expressly, voluntarily, and intentionally relinquished its known
right to bring "any and all claims, liabilities, demands, damages, liens, [and] causes
of action," against Republic once it executed and delivered the Consent to Republic,
thus rendering TMCC's Second Amended Complaint and all claims therein,
unenforceable. See Consent at Paragraph (e).

Republic alleges that TMCC's claims are barred by failure to mitigate damages. A
party's failure to mitigate damages may negate and reduce damages where the party,
through its own voluntary activity, has unreasonably exposed itself to damage or
increased its injury. See Life Investors Ins. Co v. Horizon Resources Bethany, Ltd., 182
Ariz. 529, 534, 898 P.2d 478, 483 (Ct. App. 1995). TMCC's own conduct may have
unreasonably exposed TMCC to damage or increased its damages (assuming any damages
are actually proven by TMCC). First, TMCC was well aware of the timeline for SBA
approval, having applied for and received approval for two other SBA loans with
Republic. If TMCC believed that the amount of time it took to obtain SBA approval with
Republic was inadequate and could cause TMCC to sustain damage, then TMCC should
have used a different lender to apply for the SBA loan for construction of the Paradise
Valley store. Furthermore, even after Thompson informed Republic that TMCC was
going to use another lender going forward, Republic offered Thompson a personal line
of credit to assist with finances during the transition to another lender, and Thompson's

failure to pursue such line of credit was further failure to mitigate damages.

QB\2220138.2 11 APP355
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TMCC also fails to state a claim against the Bank upon which an award of
attorneys' fees may be granted. TMCC has alleged negligent misrepresentation and
fraudulent inducement, both of which are tort claims. There is no contractual basis for
either of TMCC's claim. A.R.S. §§ 12-341 and 12-341.01 provide that the successful
party in any action arising out of a contract may be awarded attorney's fees and costs.
Here, there was no express or implied contract that was the basis for either of TMCC's
claims, and therefore, TMCC has failed to state a claim upon which an award of attorneys'
fees can be granted.

Also, as discussed in subsections A. and B. above, TMCC fails to set forth the
prima facie elements to establish a claim for negligent misrepresentation and/or a claim or
fraudulent inducement.

D. TMCC's Damages.

TMCC is not entitled to recover those damages, if any, that are remote,
speculative, or uncertain. TMCC's own damage expert, Leroy M. Gaintner
("Gaintner'"), was unable to determine any sum certain damage amount allegedly
suffered by TMCC as a result of Republic's actions. Instead, Gaintner's expert
report as to TMCC's claimed damages, dated March §, 2016, presents three different
hypothetical situations and corresponding conjectural damage amounts.
Furthermore, TMCC's alleged damages are based upon delays purported to be
caused by Republic for which no evidence exists. However, Republic's SBA lending
expert, Lisa G. Lerner, has determined that in light of the complex nature of the
Loans and collateral securing the Loans, Republic's actions were reasonable and
there were no delays. As such, without any delays suffered by TMCC, Republic's
damage expert, Peter S. Davis, asserts that there can be no damages accrued to
TMCC, and that Gaintner's damage calculations are entirely speculative,
unsupported, and baseless.

Furthermore, TMCC seeks damages that allegedly arise from consequential

lost profits. See Flagstaff Affordable Housing Ltd. Partnership v. Design Alliance,

QB\42220138.2 12 APP356
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Inc., 223 Ariz. 320, 323, 223 P.3d 664, 667 (2010) (holding that lost profits are a type
of consequential damages.) However, the measure of damages for breach of contract
to loan money limited to '"the difference between the contracted for interest rate and
the interest rate at the time of breach,” and it is impermissible for a plaintiff to
recover consequential damages where alternative financing is available or where the
loan could be obtained from another source. McAlister v. Citibank, 171 Ariz. 207,
212, 829 P.2d 1253, 1258 (Ariz. Ct. App. 1992). Here, as TMCC could have and in
fact, did, obtain financing through another source - Mutual of Omaha - it is not
entitled to recover any damages resulting from lost profits.

E. Attorneys' Fees,

Republic alleges that this action is frivolous and in violation of the contractual
obligations pursuant to the Consent, and therefore, Republic is entitled to attorneys'
fees for defense of this action pursuant to the Consent, A.R.S. §§ 12-341, 12-341.01, and

12-349 or as otherwise provided by law.

III. WITNESSES EXPECTED TO TESTIFY AT TRIAL.

Republic is unable to determine yet all of the persons it may call to testify at trial.
In addition to any witnesses identified in Section II and IV, TMCC may call as a witness
any individual identified in any Disclosure Statement of any other party now or
subsequently named in this action. Republic may also call as a witness any and all
persons necessary to authenticate or lay sufficient foundation for documentary evidence.

Republic reserves the right to supplement this list of witnesses.

IV. PERSONS WHO MAY HAVE RECENT KNOWLEDGE OR
INFORMATION.

1. Michael Harris
c¢/o W. Scott Jenkins, Jr.
Quarles & Brady, LLP
Renaissance One
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602)229-5200

QB\42220138.2 13 APP357
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Mr. Harris was formerly a Vice President at Republic and was a Business
Relationship Manager and the loan officer for TMCC's two loans. Mr. Harris was in
frequent communication with Mr. Thompson and his accountant/bookkeeper Kathye
Pease ("Pease") regarding the Loans. Mr. Harris attended a meeting with Ms. Pease and
Mr. Thompson on December 20, 2012, at which the parties agreed they no longer had a
working relationship. As a result, Mr. Harris may have information, related to, among
other things, the facts and circumstances pertaining to TMCC's claims for negligent
misrepresentation and fraudulent inducement, including what representations were or

were not made to TMCC relating to the Loans.

2. Emily Chedister
RepublicBankAZ, N.A.
c/o W. Scott Jenkins, Jr.
Quarles & Brady, LLP
Renaissance One
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602)229-5200

Ms. Chedister is a Vice President at Republic and was a Loan Administrator and
then Loan Operations Manager during the relevant period. Ms. Chedister worked on both
of the Loans, was in frequent communication with Ms. Pease and Mr. Thompson, and
attended a meeting with Ms. Pease and Mr. Thompson on December 20, 2012 at which
the parties agreed they no longer had a working relationship. As a result, Ms. Chedister
may have information, related to, among other things, the facts and circumstances
pertaining to TMCC's claims for negligent misrepresentation and fraudulent inducement,

including what representations were or were not made to TMCC relating to the Loans.

3. Stuart Olson

c¢/o W. Scott Jenkins, Jr.
Quarles & Brady, LLP
Renaissance One

Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

QBW2220138.2 14 APP358
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Mr. Olson was an Executive Vice President at Republic and was the Chief Credit
Officer during the relevant time period. Mr. Olson attended the December 20, 2012
meeting with Mr. Thompson and Ms. Pease at which the parties agreed they no longer had
a working relationship. As a result, Mr. Olson may have information, related to, among
other things, the facts and circumstances pertaining to TMCC's claims for negligent
misrepresentation and fraudulent inducement, including what representations were or
were not made to TMCC relating to the Loans.

4. Marla Woods

c/o W. Scott Jenkins, Jr.
Quarles & Brady, LLP
Renaissance One

Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602)229-5200

Ms. Woods was a Loan Document Specialist at Republic during the relevant time
period. Ms. Woods assisted with the loan application and SBA approval process on the
Loans, and was in frequent communication with Mr. Harris regarding the status of the
Loans and additional documentation. Ms. Woods was in frequent communication with
the title companies relating to the Loans. Ms. Woods also e-mailed frequently with Mr.
Thompson and Ms. Pease regarding information and documents Republic needed. As a
result, Ms. Woods may have information, related to, among other things, the facts and
circumstances pertaining to TMCC's claims for negligent misrepresentation and
fraudulent inducement, including what representations were or were not made to TMCC
relating to relating to the Loans, and the particular circumstances regarding the

documentation and closing of the Loans.

5. Kimberly Pappas
c/o W. Scott Jenkins, Jr.
Quarles & Brady, LLP
Renaissance One
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

QB\42220138.2 15 APP359
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Ms. Pappas was a Vice President at Republic and was the Loan Operations
Manager during part of the relevant time period. As a result, Ms. Pappas may have
information, related to, among other things, the facts and circumstances pertaining to
TMCC's claims for negligent misrepresentation and fraudulent inducement, including
what representations were or were not made to TMCC relating to the Loans, and the

particular circumstances surrounding the documentation and closing of the Loans.

6. Anthony Bodnar
c¢/o W. Scott Jenkins, Jr.
Quarles and Brady, LLP
Renaissance One
Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

Mr. Bodnar was an Assistant Vice President at Republic and was a Loan
Administrator during the relevant time period. As a result, Mr. Bodnar may have
information, related to, among other things, the facts and circumstances pertaining to
TMCC's claims for negligent misrepresentation and fraudulent inducement, including
what representations were or were not made to TMCC relating to relating to the Loans,

and the particular circumstances regarding the approval of the Loans.

7. James Thompson
c¢/o Francis J. Slavin, Esq.
Francis J. Slavin, P.C.
2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016
Telephone: (602) 381-8700

Mr. Thompson is the principal and owner of TMCC. As a borrower and guarantor
of the Loans, Mr. Thompson was involved in the application and approval process and
communicated frequently with Mr. Harris and other Republic employees. As a result, Mr.
Thompson may have information, related to, among other things, the facts and
circumstances pertaining to TMCC's claims for negligent misrepresentation and

fraudulent inducement.

QB\2220138.2 16 APP360
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8. Kathye Pease

EQ8 A&B, LLC

P.O. Box 7433

Chandler, Arizona 85246
Telephone: (480) 359-4883

Ms. Pease is a manager of EQ8 A&B, LLC, and was Mr. Thompson's
accountant/bookkeeper. Ms. Pease provided and discussed financials documents and
information with Republic, had frequent communications with multiple employees of
Republic during the entire loan application, Republic approval, SBA approval, and
funding process, and was in attendance at the December 20, 2012 meeting with Mr.
Thompson, Mr. Harris, Mr. Olson and Ms. Chedister. As a result, Ms. Pease may have
information, related to, among other things, the facts and circumstances pertaining to

TMCC's claims for negligent misrepresentation and fraudulent inducement.

9. Corey Schimmel

Mutual of Omaha Bank
c¢/o Janet Ryan, Esq.
Janet. Ryan@mutualofomaha.com

Mr. Schimmel was a Vice President in Business Banking at Mutual of Omaha and
was the loan officer for the two loans acquired by Mutual of Omaha from Republic. As a
result, Mr. Schimmel may have information related to, among other things, the facts and
circumstances pertaining to the acquisition of the loans by Mutual of Omaha, including
the process and timeframe.

10. Any persons disclosed by TMCC as persons who may be called as

witnesses at trial.

V. IDENTITY OF PERSONS WHO HAVE GIVEN STATEMENTS.

No statements have been given yet in this matter.

VI. EXPERT WITNESSES EXPECTED TO TESTIFY.

The areas of expert testimony that Republic expects to provide an opinion include
expert testimony related to SBA procedures and policies relating to the loan application

and approval process, TMCC's damages (or lack thereof), and rebuttal expert testimony in

QB\42220138.2 17 APP361
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response to any and all opinions, facts and data contained in expert testimony provided by

TMCC.

1. SBA Loans, Procedures, Policies, and Approval Process.

Republic will call Lisa G. Lerner as an expert witness, who is qualified to testify
as to SBA loans in general, policies and procedures for SBA loans, the different types of
SBA-qualified lenders, the SBA application process, the SBA approval process, and
Republic's handling of the SBA loan applications of TMCC. Republic may also call an
expert for rebuttal testimony in response to any SBA loan testimony by any expert called

by TMCC.

Lisa G. Lerner
Enhanced Consultive Solutions, LLC

c/o W. Scott Jenkins, Jr.

Quarles & Brady, LLP

Renaissance One

Two North Central Avenue

Phoenix, Arizona 85004

Telephone: (602) 229-5200

Ms. Lerner is an expert in the area of SBA lending procedures and processes.
Ms. Lerner is expected to testify regarding: the overall procedures as between the
SBA and lenders like Republic who participate in SBA loan programs; the SBA 7a
loan program that provides an SBA guaranty to a lender like Republic; the various
programs for which various lenders qualify, such as the General Lenders Program,
the Preferred Lenders Program, or the Certified Lenders Program; and the
variables and complexities that affect the closing and funding of a loan. Ms,
Lerner's opinion is that due to the complex nature of the Loans and the related
Collateral, Republic acted within normal and reasonable timeframes to close and
fund the Loans, thus there was no improper delay on the part of Republic. Ms.
Lerner's opinion is based upon her professional training, practice, and experience, as

well as her review, analysis, and comparison of documents as set forth in her expert

report disclosed contemporaneously herewith and dated November 1, 2016.
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2. Lost Profits and Other Damages.

Republic will call Peter S. Davis as an expert witness, who is qualified to testify
as to the standards for determining whether there were lost profits, how to calculate lost
profits, whether TMCC suffered any lost profits, whether Republic's representations or
actions were the proximate cause of such lost profits (if there were any), and the amount
of any lost profits and/or other damages of TMCC. Republic may also call an expert for
rebuttal testimony in response to any lost profits/damages testimony by any expert called

by TMCC.

Peter S. Davis

Simon Consulting, LLC
c/o W. Scott Jenkins, Jr.
Quarles & Brady, LLP
Renaissance One

Two North Central Avenue
Phoenix, Arizona 85004
Telephone: (602) 229-5200

Mr. Davis is an expert in the area of forensic accounting, commercial damages
and valuations in connection with complex litigation, and forensic economics,
including analyses and determinations of loss profits and lost earnings related to tort
and contract matters. Mr. Davis is expected to testify regarding: the assumptions
and analyses presented in the Gaintner Report; the methodology relied upon in the
Gaintner Report and related damage calculations asserted therein; the conflicting
and irreconcilable assertions set forth in the Gaintner Report; the absence of
proximate cause to the damages asserted by TMCC; and the absence of actual
damages incurred by TMCC. Mr. Davis' opinion is based upon his professional
training, practice, and experience, as well as his review, analysis, and comparison of
documents as set forth in his expert report disclosed contemporaneously herewith
and dated November 1, 2016.

Republic reserves the right to call the following witnesses designated as

experts by TMCC:

QB\42220138.2 19 APP363
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1. Leroy M. Gaintner
c/o Francis J. Slavin, Esq.
Francis J. Slavin, P.C.
2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016
Telephone: (602) 381-8700

Mr. Gaintner is a certified public accountant and the expert retained by
TMCC to provide an analysis of TMCC's claimed damages (e.g. the Gaintner
Report). Mr. Gaintner is expected to testify regarding the substance and contents of
his report, including but not limited to his opinion that "RBA approvals/funding
were not timely forthcoming,"; that Republic '"require[d] TMC to delay
completing/opening certain Stores and completely delay[ed] or stop[ed] several other
planned stores,"; and the assumptions and analyses asserted in the Gaintner Report;
and the various damage calculations set forth under Scenario 1, Scenario 2, and
Scenario 3 as defined within the Gaintner Report. Mr. Gaintner is also expected to
testify regarding his professional training, practice, and experience, as well as his

review, analysis, and comparison of documents as set forth in the Gaintner Report.

2. Douglas T. Haman
c/o Francis J. Slavin, Esq.
Francis J. Slavin, P.C.
2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016
Telephone: (602) 381-8700

Mr. Haman is a Senior Vice President of Seacoast Commerce Bank and the
expert retained by TMCC to provide an analysis of SBA lending procedures and
processes (hereafter, the "Haman Report'). Mr. Haman is expected to testify
regarding the substance and contents of his report, including but not limited to his
opinion that '""RBA/approvals/funding were not timely forthcoming, thus requiring
TMC to delay completing/opening certain stores." Mr. Haman is also expected to
testify regarding his professional training, practice, and experience, as well as his

review, analysis, and comparison of documents as set forth in the Haman Report.
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Republic reserves its right to supplement this Third Supplemental Disclosure
Statement to identify expert witnesses and matters upon which such expert witnesses are
expected to testify.

VII. COMPUTATION AND MEASURE OF DAMAGES.
TMCC claims damages of between $1,583,000 to $5,672,000 based upon three

different scenarios. Republic asserts that TMCC has not suffered any damages, and that
TMCC fully waived and released Republic from any and all claims, liabilities, and

damages by virtue of executing the Consent in favor of Republic.

VIII. TANGIBLE EVIDENCE AND RELEVANT DOCUMENTS THAT MAY BE
USED AT TRIAL.

Republic is unaware at this time which documents it intends to use at trial, but may
use the following documents at trial. Republic reserves its right to further timely

supplement this list as discovery proceeds.

DOCUMENT DESCRIPTION DATE BATES NUMBERS

E-mail correspondence relating to loans- 02/2008 — RBAZ 000001 - RBAZ

internal, with Thompson, Kathy Pease, SBA, 12/2008 004890.011

and Mutual of Omaha

Later supplemented e-mails with redactions Various RBAZ 002980 - 2981

removed and RBAZ 002984

Documents with redactions removed produced | 2011 -2012 | RBAZ 00163, 00164,

by Republic on September 9, 2016 subject to 88‘}22? -O(())O216720’ 88%2(3)-

ggfglated Protective Order filed September 9, 00268 - 0027 1. 0027 5.
00275, 00285, 00754 -

00755, 00766 - 00768,
01223, 01224, 01225 -
01226, 01504, 01833,
01853 -01854, 01858,
01859 -01860, 02171,
02978, 02980 - 02981,
02982, 02984, 02996,
03035, 03088, 03089,
03361, 03394, 03925,

03928
Organizational Documents of TMCC and 01/2009 — RB/Z‘9Z 04891 - RBAZ
related entities 12/2009 056

QB\42220138.2 21 APP365
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RBAZ 05650 - RBAZ

Loan File for Loan No. 826005400 in the 2010-2012

amount of $1,026,300.00 (October 24, 2011 06619

Loan)

Loan File for Loan No, 826007200 in the 20112012 | RBAZ06620 - RBAZ

amount of $597,100.00 (May 9, 2012 Loan) 08351

Additional e-mails, SBA correspondence, and | 2011 - 2013 B{g%égz 08352 - RBAZ

memoranda

o TMCCO00001 -

Documents produced by TMCC with Initial

Disclosure Statement and as later TMCC02848

supplemented with redactions removed

: : TMCC002849 -

Documents produced by TMCC with Fourth

Supplemental Disclosure Statement TMCC006375

Documents provided by the SBA to Republic | 2011 -2013 SBA 00001 - 00969

Documents provided by the SBA to Republic | 2012 SBA2 00001 - 00194

- . . SBA000001 -

Documents provided by the SBA to TMCC Various SBA000029

Documents produced by Mutual of Omaha in | 2012-2015 MB000102 - 009483

response to TMCC's subpoena

TMCC's expert report dated March 5, 2016 3/5/2016 n/a

prepared by Leroy M. Gaintner, CPA, PLC

and schedules, exhibits, and addenda

. . . GA000001 -

File of Leroy M. Gaintner, CPA, PLC Various GA000437 and other
documents without
bates labels

TMCC's expert report dated September 20, 9/20/2016 n/a

2016 prepared by Douglas T. Haman and

addendum

Documents produced by Nationwide Various

Valuations in response to TMCC's subpoena NV000001 - 001197

Documents produced by First Arizona Title Various FAZT000001 - 000167

Agency in response to TMCC's subpoena

Documents produced by Thomas Title & Various TT000001 - 000578

Escrow in response to TMCC's subpoena

Expert Report of Peter S. Davis of Simon 11/1/2016 n/a

Consulting, LL.C, dated November 1, 2016

Expert Report of Lisa G. Lerner of 11/1/2016 n/a

Enhanced Consultive Solutions, LLC, dated
November 1, 2016
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

THOMPSON MCCARTHY DB, LLC, et al.
Plaintiff,

V.

REPUBLIC BANK AZ, NA,

)
)
)
)
)
)
)
)
Defendant. )
)

Maricopa County Superior Court
Phoenix, Arizona

BEFORE THE HONORABLE DAWN M. BERGIN
SUPERIOR COURT JUDGE

TRANSCRIPT RE: ORAL ARGUMENT

March 9, 2017
3:00 p.m.

TRANSCRIPT PREPARED BY:

VERBATIM REPORTING & TRANSCRIPTION, LLC

CASE NO. (Cv2015-053369

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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APPEARANCES

On Behalf of the Plaintiffs:

Daniel J. Slavin, Esqg.
Jessica Dorvinen, Esg.

On Behalf of the Defendant:

W. Scott Jenkins Jr., Esqg.
Andrea Landeen, Esqg.

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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PROCEEDTINGS

THE COURT: Good afternoon. Please be seated.

Okay. This is the time set for an oral argument on
Plaintiff's motion for supplemental briefing and request for
continuance of oral argument in CV2014-014647. Could I have
appearances, please?

MR. SLAVIN: Yes, Your Honor. This is Daniel Slavin
and Jessica Dorvinen for the Plaintiff.

THE COURT: Thank you. Good afternoon.

MR. JENKINS: Good morning, Your Honor. Scott
Jenkins and Andrea Landeen with Quarles & Brady, and I also
have Ralph Tapscott, President of Republic Bank with me in the
courtroom.

THE COURT: Thank you. Good afternoon.

MR. JENKINS: Good afternoon.

THE COURT: Okay. So we had originally I think I
had this date for scheduled for the motion -- oral argument on
the motion for summary Jjudgment, but then I'd gotten the
motion for supplemental briefing and I just changed it to an
oral argument on the motion for supplemental briefing.

So I have looked over, did not study in detail, look
up cases, et cetera, on the motion for summary Jjudgment Jjust
so I would be able to put the motion for supplemental briefing
in context. So I'm going to go through with you -- I have

questions and I have concerns. And so I'm just going to

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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1| issue I'd like to -- you mentioned that you don't like

2 || complaining without the specific request for relief, and I
3| Just want to address another --

4 THE COURT: Sure.

5 MR. SLAVIN: -- point and I'll try to be quick.

[e¢]

9

10

11 | raise release as a defense. Under 8(c) you have to raise each
12 | affirmative defense or you waive it.

13 So they were trying to shoehorn in a release as a
14 | waiver to try to get leverage on getting a motion for summary
15 | judgment granted. When we responded, we -- to the motion for
16 | summary judgment, we said this is not a waiver. If anything,
17 | it's a release, but it doesn't constitute a -- a valid

18 | Eeleasen

19 The in the reply for the first time, they changed
20 | courses and they said oh, okay. This is actually a release.
21 | And they go into talking about how the release is a contract,
22 | it's a valid contract, they're a party to the contract, they
23 | raise that for the first time in their reply.

24 So 1f there's a reason for supplemental briefing, it

25 || would be either surreply, surresponse, whatever the Court

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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And so when -- when you're talking about I heard all
this chatter about you did this for the first time and what's
going on there, we never before had an opportunity to raise
economic duress as a defense to the consent because it was
never raised by them previously until November 1st, 2016.

THE COURT: What was never raised by them until
November --

MR. SLAVIN: They never raised the consent. They
never raised the consent ever before as a defense.

THE COURT: You mean the consent whether you're --
whether you're interpreting it as a waiver or a release?

MR. SLAVIN: Right. It was disclosed --

THE COURT: But -- but --

MR. SLAVIN: -- amongst the parties, but they never
said hey, we have a defense to your case, here it is.

THE COURT: So they -- they had pled waiver and they
gave you the consent, but they never tied them together in any

disclosure?
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MR. SLAVIN: The waiver was in a pile of 9,000
documents. So —--

THE COURT: What wa -- when you say the waiver was.

MR. SLAVIN: What they're calling the waiver.

THE COURT: Oh.

MR. SLAVIN: There is —-- they're calling the consent
a waiver. It was a waiver, now it's a release. The theory --

THE COURT: Okay.

MR. SLAVIN: -- on the motion for summary judgment
was that this waiver -- that this re -- consent is a waiver.
Then we pointed out it's not a waiver, and then their theory
has now changed it's a release. And then they spend their
objection saying well, Your Honor, you shouldn't grant this
motion for supplemental briefing because this is a valid --
this is a wvalid contract and it's enforceable, therefore, in -
- and they went on and argued that whole -- that whole
position.

So -— and I'm sorry if this is coming across as
confusing. But the idea being is that they raised a theory, a
legal theory, that -- that the consent is a release --

THE COURT: Uh-huh.

MR. SLAVIN: -- for the first time in the reply to
their motion for summary judgment. I believe that warrants us
an opportunity to brief the issue. And it could have been --
it's -- it's somewhat been briefed already because when we
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filed our motion for supplemental briefing, they responded in
their objection that they had raised the consent as
affirmative defense, yet, in the entire objection, they're

calling that consent a release.

THE COURT: Okay. So let me -- let me ask a couple
clarifying -- clarifying questions. So the consent was
disclosed to you in normal course. This document.

MR. SLAVIN: Correct.

THE COURT: Okay.

MR. SLAVIN: We -- 30,000-some documents, yes.

THE COURT: Right. Got it. So then -- and in their
answer they pled waiver, but not release.

MR. SLAVIN: Correct.

THE COURT: Okay. Just in the Rule 8(c) for above -
- okay.

MR. SLAVIN: But they didn't all of them, they --
they picked waiver, Your Honor.

THE COURT: Right. Okay. I appreciate that. Most
-- most lawyers do all of them and any other thing that
anybody could ever think of.

MR. SLAVIN: That's right.

MR. JENKINS: I'm trying.

THE COURT: So then we've got disclosure statements,
right?

MR. SLAVIN: Right.
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THE COURT: So they've said waiver, they've given
you the consent, and it seemed to me that you were saying, you
know, they didn't even raise this waiver until November. And
by that do you mean that they didn't tie the -- this -- this
consent is the waiver; is that -- is that what you mean?

MR. SLAVIN: Okay. So -- somewhat. In their answer
they said waiver.

THE COURT: Right.

MR. SLAVIN: They -- they reserved the right to add
any affirmative defenses as discovery goes on. They never
changed the answer to include release.

THE COURT: Did they -- but okay, so --

MR. SLAVIN: So then we -- so then at some —-- they
raised waiver, they talk about all their defenses in detail
about how this defense is this, how this defense is that, but
they never once mention this loan purchase and sale agreement
with a consent to it. They never once raised it as hey, we --
this document's a defense to our claims. And -- and let me
just point out something --

THE COURT: So what did they say was the basis of
the waiver in their disclosure statements?

MR. SLAVIN: They don't.

THE COURT: Okay.

MR. SLAVIN: They don't. And it -- and correct me

if I'm wrong. I don't believe -- I don't believe they did.
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But and overriding I think view we can look at this, is if
they had a copy of this get out of jail free card from the
beginning, and they knew about it, don't you think they would
have filed a motion to dismiss right off the bat or they would
have turned around and filed a motion for summary Jjudgment
right away, said hey, you released us from claims, we're done?

THE COURT: And why do you think they didn't?

MR. SLAVIN: Because they didn't know about it.

THE COURT: They didn't know about what?

MR. SLAVIN: Or -- they didn't know about the
consent agreement. They didn't -- they didn't --

THE COURT: But they had it --

MR. SLAVIN: They had it.

THE COURT: -- and they didn't tie it together.

MR. SLAVIN: They never tied it together.

THE COURT: Okay. All right.

MR. SLAVIN: They never -- they never put us on
notice that hey, Thompson/McCarthy Coffee Co., you sued us, we

want to let you know that we have this document, we're going

to call it a consen -- a release, waiver, whatever you want to
call it, and we're -- we're going to get out of all your
claims. They never said that to us.

THE COURT: The first time you found out about that
was?

MR. SLAVIN: The connection was made November 1,
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2016.

THE COURT: Okay. All right. So November 1, 2016
is when they're telling you hey, by the way, you know this
waiver defense that we pled, it's based on this consent?

MR. SLAVIN: Right.

THE COURT: Okay. So then you're saying that they -
- they're using waiver, using waiver, and then we get to the
reply and they change it to release?

MR. SLAVIN: That's correct.

THE COURT: And they never pled release and they
never put release in their 26.1 disclosure statement.

MR. SLAVIN: That's correct.
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THE COURT: Okay. So breaking down the quote,
supplemental briefing --

MR. SLAVIN: Correct.

THE COURT: -- one component is you want to be able
to argue that they've waived their -- any release -- claim for
release, right?

MR. SLAVIN: Yes, Your Honor.

THE COURT: Okay. So that would be one component.
And then the other component, if there are only two, is you
want to wait until you get this discovery so that you can then
supplement with more evidence of tortious conduct to undermine
their claim that the consent is wvalid?

MR. SLAVIN: That's correct, Your Honor.

THE COURT: Are those the only two things, because
it seemed like there were a lot of other things.

MR. SLAVIN: I -- let me just think here for a
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legal argument --

THE COURT: Let me see if I'm looking at the right
thing. You raised a new legal argument on waiver of the
defense. That's what I -- that's what the basis of their
motion to strike was.

MR. SLAVIN: Hmm.

THE COURT: Right?

MR. SLAVIN: Right.

THE COURT: So I mean, I would deny that because I -
- I mean, I've already talked about --

MR. SLAVIN: Right.

THE COURT: -- 56(d). I don't consider that to be -
- I mean, that's technical to me.

MR. SLAVIN: Correct.

THE COURT: And then the wai -- waiver of the
Defense, I mean, they're arguing well, for the first time you
raised this legal argument in your reply in support of the
motion of the motion for supplemental briefing, that's the
first time you ever said that they had waived their release
defense, right? And you're saying well, you didn't raise the
release until this time period.

MR. SLAVIN: Right. It -- it's sort of more from
the motion was about it being a waiver and then it started in
the rep -- in the reply there is -- it turned into this waiver

release, and then by the end of the reply, it's all in on
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2 || then we get an objection where the entire thing is a release

3 || and they cite this Jones case and talking about this release.

4 || And -- and so, our position is well, they've adop -- they've
5| basically changed their motion from one that the consent -- we
6 || have a theory of waiver to get us out of this -- this claim

7 || because you waived any and all claims. And then it turned

8 || into release.
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25 THE COURT: Okay.
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MR. SLAVIN: -- any of that --

THE COURT: Well, so I mean, I'll just tell you, Mr.
Jenkins, if you want to make argument, I -- I would den -- I
would deny the motion to strike because you're asking me to
strike it just because they raised something that you don't
think they were entitled to raise. But that is really not
relevant to whether I allow them to supplement the briefing
overall. So I —--

MR. JENKINS: Can I be heard?

THE COURT: Yeah, go ahead.

MR. JENKINS: You had your time. I've been patient.
I always like when I file motions, and the other side go
first, right? Well, again --

THE COURT: I'm sorry, that doesn't always happen in
my court.

MR. JENKINS: No, I know, I know. I know. Well, it
wasn't my motion so I didn't get a chance to go first.

I mean, you -- you started your comments with we're
not getting off on a side issues --

THE COURT: Uh-huh (affirmative).

MR. JENKINS: -- and we just jumped to right in the
middle of the side issue. And so now we're under attack for
disclosure and, you know, messing around, and it's Jjust --
it's just not true. And what you just heard is they're upset,

so they had the consent from Mutual of Omaha. Before we even
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-— so they filed their complaint, they waited six months or so
to -- to file it, they did an amended complaint, they
propounded initial discovery to us, there's like 28,000
documents in this case.

THE COURT: Uh-huh (affirmative).

MR. JENKINS: There's a lot of documents. Okay?

And this relationship of multiple loans went on for a long
time.

So as we had properly -- we asserted waiver in our
answer, preserved that affirmative defense. They actually
propounded discovery to us at the time they filed their second
amended complaint and finally served us, so not only did they
have it from Mutual of Omaha, the consent, they got it from us
from the production of documents, and then they got it again
from us on initial disclosure statement.

And as you've just heard from Counsel, they have

this theory of all these different misrepresentations and

fraudulent accusations and -- and so what we did, which I
think is -- I mean, very rarely do I get blamed for, you know,
supplementing disclosure. I -- that's what we did.

We have it in our answer, we have it in our initial
disclosure statement waiver. It is a waiver. We haven't
changed it.

THE COURT: Yeah, but -- but -- do you disagree with

me that when you assert a waiver, that once you get to the

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT

VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
41

APP383



plonden
Highlight



Go to Previous View |

Go to Table of Contents - Appendix

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26.1, you have to say and you waived your claims because you
signed "X" document?

MR. JENKINS: We weren't there yet, because if we --

THE COURT: Okay.

MR. JENKINS: -- we went through an exhaustive
investigation because of the allegations of wrongdoing.
Interviewed every employee -- so, one of the things there's --
there's been tremendous turnover at the bank. Mr. Tapscott
was not the president at the time, there's a whole new board,
and so had to hunt down people. We hunted down people, we did
the full 28,000 page review --

THE COURT: Uh-huh.

MR. JENKINS: -- of the documents searching for all
emails to make sure that we were comfortable, that we still
had the consent, you know, waiver argument. In November, so
five months ago, disclosed it in a very supplemental
disclosure statement, wrote them a letter, said we -- we --
here's our position, we've --

THE COURT: Uh-huh.

MR. JENKINS: -- reviewed everything, we've
interviewed everybody, there's no misrepresentations
whatsoever dealing with the consent, dismiss the case. Okay?
That didn't happen, we waited 30 days, we filed summary
judgment on December 2nd, 2016. All right.

THE COURT: Okay.
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MR. JENKINS: Comprehensive full summary Jjudgment,

you've signed this, how do I know you -- how do I -- how do I

know that Thompson and McCarthy saw the document? They signed

it. They have not -- I mean, these are -- she's a physician,
he's a sophisticated entrepreneur, this is not Joe Blow, you
know, that's never seen loan documents before, okay?

So we filed summary Jjudgment on the 2nd. We give
them two extensions to file a response.

THE COURT: Uh-huh.

MR. JENKINS: They file a response on January l6th.
They propounded discovery to us with the FOIA OCC request on
January 3rd, two weeks before they filed the response. Our
whole point on the 56(d) thing is, it's not the technicality,
it's you don't get to file this 56(d) after you've responded.

That's totally improper. You don't respond to your summary

judgment, we then reply, and then pop up and say, I don't like

the way the pleadings are going, so I'm going to file a
supplemental response. It's not like a document dropped out
of nowhere. This is -- they're -- they're whole response is
the basis for the request for production of documents that
they did before filing a response. And so our whole point,
it's a -——- it's -- I mean, it's a fact, they asked this
information from the OCC before filing a response.

Our position is they had two choices at that point;

proceed with the briefing, which they did, and they didn't
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bring up waiver or any of these argument. There's was hey, we
didn't see it and we don't think we read it, so therefore, you
shouldn't enforce the -- the waiver. [We have not changed our
position on that. 1It's a waiver of a claims. Okay? That's
what 1t is.

So they -- they then decided to proceed with the
response and not a 56(d) request for additional time to find
essential information. So they are barred from now going back
for a motion for supplemental briefing because Judge, I think
you hit the head on -- right on the head and if you -- can I
draw?

THE COURT: Yeah. Sure.

MR. JENKINS: This is always scary, but I'll give it
a go. Here's why and you -- you were hitting the head --
hitting it right on the head.

Loan sale agreement is September of '13.

THE COURT: Uh-huh (affirmative).

MR. JENKINS: Okay? The OCC agreement with Republic
regarding the safety and soundness, May 13th. The examination
which we were the ones that told them how to go get it because
we couldn't give it to them, we're barred from federal law. I
attached to my objection --

THE COURT: Yeah. That --

MR. JENKINS: The OCC is saying don't you dare do

it.
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comfortable that we had it, we did a supplemental disclosure
statement, listen, we were still four months out from the end
of discovery. So I don't want to be dealing with waiver of
claim arguments when no deposition on the release, now waiver
argument, which was a new argument in the reply.

THE COURT: Yeah, but they're saying it was a new
argument for you in your respon —-- or in your -- in your
motion.

MR. JENKINS: No, it's --

THE COURT: That you changed it from --

MR. JENKINS: No.

THE COURT: -- waiver to |release.

MR. JENKINS: I didn't.

THE COURT: And they're two different things --

MR. JENKINS: So —-

THE COURT: -- and you never pled —--

MR. JENKINS: So --

THE COURT: -- release.
MR. JENKINS: So -- so let's just -- okay. We're
going to -- if we're going to be technical and clear of

technicalities, we'll file a motion to amend, so we'll call it
a release, I'm not changing it, it's still -- it's a waiver,
but it's the sa -- I mean, we all know this; in settlement
agreements it's waiver, release and discharge. It says

release and discharge. Are you really saying it's not a dis -
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THE COURT: Okay. So just real quickly. The other
thing is that -- okay. Mr. Slavin asked for supplemental
briefing on is this waiver of release. Right? And he --
because you brought it up in your reply.

MR. JENKINS: This is not true, so --

THE COURT: What? It's not true that you brought it
up in your reply?

MR. JENKINS: No, we didn't change gears. 1It's a
waiver. And they're used interchangeably.

THE COURT: All right.

MR. JENKINS: Yeah, yeah.

THE COURT: So all right then --

MR. JENKINS: Yeah.

THE COURT: -- it's a waiver.

MR. JENKINS: Right.

THE COURT: Okay.

MR. JENKINS: But to the extent --

THE COURT: They're -- [they're used interchangeably
but there are some differences, right? I mean --

MR. JENKINS: Right, but I mean it's the intent --

THE COURT: -- then you're stuck with waiver.

MR. JENKINS: -— of the --

THE COURT: You're fine being stuck with waiver?

MR. JENKINS: Well, I mean, again, if we're talking

technical arguments, I -- and now that they're raising -- they
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THE
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the first time two days ago that somehow it's a

COURT: Raised what? You said it was a —--
JENKINS: I said it was a waiver.

COURT: Right.

JENKINS: We're using it interchangeablyl. Okay?
COURT: Okay.

JENKINS: But it's a waiver.

COURT: Well then, if you're using it

interchangeably, then I'll just say all you get to do is

waiver, okay?
MR.
THE
MR.

THE

JENKINS: Well --
COURT: We're sticking to waiver then.
JENKINS: Well --

COURT: To the extent that there's a difference

between waiver and release, they're saying you didn't plead

release.

MR. JENKINS: Well, we did. We actually did release
in a -- a release. Just to be covered on --

THE COURT: When?

MR. JENKINS: In our supplemental. In our
supplemental.

THE COURT: 1In your supplemental what?

MR. JENKINS: Disclosure statement.

THE COURT: When?
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MR. JENKINS: And we would have -- in November.

THE COURT: Okay.

MR. JENKINS: Five months ago.

THE COURT: I'm Jjust really --

MR. JENKINS: No, I know, but listen, we have no
doubt -- so, if -- let's just say out of an abundance of
caution to avoid some sort of technical argument of the
difference between waiver and release, we'll move to amend to
call them both because it's the same principles of both. I
mean, there's no —--

THE COURT: But I don't know that he agrees it's the
same principles, because --

MR. JENKINS: Okay.

THE COURT: -- they're -- they're called different
things. Waiver, knowing, intentional --

MR. JENKINS: Right.

THE COURT: And so, let's -- I want -- Jjust assume
for me for a minute --

MR. JENKINS: Sure.

THE COURT: -- that there's a legal difference, that
the elements are different, okay, for -- and I didn't go look
up, you know, Corbin on Contracts or whatever, but they're
point is you didn't even say release until your reply. And we
-- you wal -- we think you waived that because you never pled

it. And you're just trying to tell me oh, they're the same,

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
64

APP3¢

)0




Go to Previous View | Go to Table of Contents - Appendix

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

they're interchangeable. Assume for me right now that there
is a difference, then why shouldn't they be able to come in at
lea -- and be able to do supplemental briefing on that?

MR. JENKINS: Well then -- well then I should be
allowed to amend.

THE COURT: You will -- amend?

MR. JENKINS: It —-

THE COURT: Well, you'd have to move to —--

MR. JENKINS: Let's just say he's right.

THE COURT: -- amend.

MR. JENKINS: Move -- yeah.

THE COURT: I mean --

MR. JENKINS: Well, if he's -- if he's going to say
—-— but here's the point. He didn't raise it in his response
to the summary judgment. He just raised it --

THE COURT: Because you didn't -- he's saying —--

MR. JENKINS: No.

THE COURT: -- because you -- he's saying that you
didn't raise it until your reply. Is that what you're saying.

MR. SLAVIN: Your Honor, I can --

THE COURT: 1Is that what you're saying?

MR. SLAVIN: Yes, he --

THE COURT: Okay. I don't -- I don't -- we can't go
through it.

MR. SLAVIN: All right.

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 03/09/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
65

APP3¢

)1




Go to Previous View |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Go to Table of Contents - Appendix

THE COURT: That's what he's saying. So —--

MR. JENKINS: I understand what he's saying.

THE COURT: Okay. Then here's what I -- okay.
Let's -- we need to get off this waiver of release, because I
will look at that, I will make a determination.

MR. JENKINS: Sure.

THE COURT: If I think that there was a late
disclosure by you of relief -- release, then I would allow him
to supplement on that narrow issue and then you could respond.
And if your response is, here's my response, a motion to
amend, then that's what it is.

MR. JENKINS: Okay.

THE COURT: Okay?

MR. JENKINS: ©No, that -- that's fine.

THE COURT: Or, if you want to say okay, fine, we
won't do release, we'll just do waiver because there's really
no difference, however you want to —--

MR. JENKINS: Okay.

THE COURT: -- to deal with that.

MR. JENKINS: As long as I have --

THE COURT: But I don't want to go back and forth
over 1it.

MR. JENKINS: I agree.

THE COURT: No, you —-- you didn't raise it.

MR. JENKINS: As long -- as long as we're on the
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THE COURT: Go ahead.

MR. SLAVIN: -- want to make clear that they -- in
their November 1lst disclosure, they couch these waiver
release.

THE COURT: All right. I don't -- is that in here?

MR. SLAVIN: But it's not -- but they never once in
their amended complaint ever raised release as an affirmative
defense and my -- my client's position is that they had to
wait -- they litigated for 18 months on -- on this position,

they spent a lot of money, it's late in the game --

THE COURT: Yeah, but -- I mean, there's also the
issue of -- I mean, really, how much difference is there
between waiver and release. I mean, so it's not just saying

MR. SLAVIN: One's a contract.
THE COURT: Huh?
MR. SLAVIN: Release is a contract and I looked at

the definition before I came here today. A release is a

contract --

MR. JENKINS: Look it up.

MR. SLAVIN: -- a waiver is a voluntary
relinquishment --

THE COURT: Knowing and voluntary relinquishment.
MR. JENKINS: Yeah.

MR. SLAVIN: Of a known right.
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THE COURT: Of a known right.

MR. SLAVIN: And so while you can technically say a

release could be that, the idea be -- the difference between a
release and waiver oftentimes is conduct. This is a contract.
A release is a contract. A consent is a -- if anything, could

be classified as a contract, it's --

THE COURT: Let's say I allow them to amend and say
okay, now, not only is this document a waiver, but it's also a
release, okay? So what -- what do you need to respond to

that, like another three pages and say --

MR. SLAVIN: Yeah, we could do -- I mean --

THE COURT: I know, but -- but my --

MR. SLAVIN: -- we would just like some opportunity
THE COURT: -- point is like do -- am I really --

what are the chances that I'm really going to say oh, done.
You don't get to say the word release any more? I mean, what
are the chances that I'm going to do that, given where we are?
As opposed to okay, he can amend it and use the word release
and now you get to tell me why release doesn't work.

MR. SLAVIN: Well, the significance would be, Your
Honor, is that it's a knockout punch on their motion for
summary judgment. If they failed to raise release in their
affirmative defense, it's clear, case law says in Arizona

done, it's done.
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THE COURT: 1It's not that clear.

MR. SLAVIN: So -- well --

THE COURT: 1It's just not that clear.

MR. SLAVIN: Well, the --

MR. JENKINS: On -- on forum non conveniens and
arbitration provisions and Rule 12 stuff, they're not allowed
an affirmative defense. I --

MR. SLAVIN: 1It's written right into the rule.

MR. JENKINS: So —-

THE COURT: It —-

MR. SLAVIN: If we could brief it, Your Honor, at
least have the opportunity to brief that and at least brief
the rel -- the delay we've had to go through and -- and why
that's inequitable for them to be able to raise an affirmative
defense after 18 months of litigation, and be able to walk
away from this case and say sorry --

THE COURT: I get this -- all I'm saying to you is I
get this all the time, right? I get -- and I -- I try —-- I
just try to be fair, okay? So waiver is close to release,
it's not 1like, you know, you never signed this contract or,
you know, it -- it's not -- I mean, these are -- these are
closely related concepts. Okay?

Now, if he came and -- he -- he came up with some
affirmative defense where you were like I gotta go to do 10

depositions now to address this affirmative defense, he's
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done. That one's not going forward. But when this
affirmative defense is very closely related, release and
waiver, I understand there's a difference, and you don't need
to do anything except write something else, give me a few more
pages to be able to respond to it, and we're -- we haven't
even ha -- we don't even have a trial date yet, do we? Do we
have a trial date?

MR. SLAVIN: No.

THE COURT: We don't have a trial date yet --

MR. SLAVIN: Well, and you -- you brought this up
earlier. 1I'd just ask when you do the review of this, the
walver was not connected to the consent document. It was
raised --

THE COURT: Okay, but it was as of —--

MR. SLAVIN: -- as an affirmative --

THE COURT: -- November 1 and he explained to me --

MR. SLAVIN: Right. Which was a couple months ago.

THE COURT: Okay. All right. So I will take a look
at the -- let me -- let's say that I don't allow supplemental
briefing on whether you waived your release defense. I still

think that if I find that you didn't raise the release until
the reply, they get supplemental -- they get to respond to the
release argument.

Do you understand what I'm saying?

Like let's say I get to it and I go okay, well, I'm
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whether I'm going to ex -- if I am considering excluding that
-— the defense of release, then I would have Mr. Slavin file a
motion to exclude it. I mean, if it -- if it -- if it even
strikes me as something reasonable. And then you would be
able to respond.

If T look at all this and I say I'm not going to
keep you from using the release defense for the reasons that I
just outlined, then I will allow supplement, just by them,
okay? They just get to file supplemental brief without
another response from you, on release and why release doesn't
work.

MR. JENKINS: Okay.

THE COURT: Does that make sense?

MR. SLAVIN: Yes.

THE COURT: Okay. Because I don't think I'm going
to be making much sense more than two minutes from now, so I
think we've wrapped it up and I'll get something out as soon
as I can. Okay?

MR. SLAVIN: Thank you, Your Honor.

MR. JENKINS: Thank you, Your Honor.

THE COURT: Thank you.

THE CLERK: All rise.

(Proceedings concluded at 4:34 p.m.)
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

THOMPSON MCCARTHY DB, LLC, et al.
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)
)
)
)
)
)
)
)
Defendant. )
)

Maricopa County Superior Court
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SUPERIOR COURT JUDGE
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On Behalf of the Plaintiffs:
Daniel J. Slavin, Esqg.
Jessica Dorvinen, Esg.
(Appearing telephonically)
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(Appearing telephonically)
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PROCEEDTINGS

THE COURT: Okay. Good morning. This is the time
set for a continued status conference in CV2014-014647. Could
I have appearances, please?

MR. SLAVIN: Good morning, Your Honor. This is
Daniel Slavin and Jessica Dorvinen for the Plaintiffs.

MR. JENKINS: Good morning, Your Honor. Scott
Jenkins on behalf of the Defendant, Republic Bank.

THE COURT: Okay. Thank you.

All right. So if I recall, when Mr. Jenkins was
dropped off the call, I believe we were talking about the
fraud claim. And Mr. Slavin, I'm not sure if you were
addressing that; is that right?

I was asking -- let me back up. I was asking
questions about whether you in fact needed all of this
discovery from the Office of the Comptroller of the Currency
to actually proceed with a response to the motion for summary
judgment on that claim, because, based on what was being
outlined for me, it appeared that you at least would be able
to allege a material question of fact. And I think I had then
turned to Mr. Jenkins, because there were questions about
well, they might object to this or that and I turned to Mr.
Jenkins and asked him essentially that gquestion regarding
objections and that's when we learned that he was off the

call.
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So Mr. Slavin, is -- is that where we were?

MR. SLAVIN: Yes, that is a pretty good
recollection, Your Honor. I -- I believe there was some
discussion, I think by my father who's not with us today, he's
in New York, but there was a question as to whether or not
there would be objections to emails. There was -- there were
emails that are in the record and -- and you had questions of
whether or not Republic would be objecting to the admission of
that evidence based on authenticity. And so I think you were
going to ask Mr. Jenkins if his client would be agreeable for
purposes of the motion for summary judgment to accept those.

I think that's what you were saying.

THE COURT: Right. And as I recall, the -- we were
talking about documents that were produced by the Defendant.
So maybe if you could -- since I'm not sure when Mr. Jenkins
dropped off the call, maybe if you could just outline for us
what specific communications or documents that you were

talking about, at least by category.
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And -- and so the PV loan application, just to give
a quick background on that, it's now been destroyed because
according to Republic, they don't have a retention policy on
loans that don't fund. So we're -- we're left with some
emails and we also want to take some depositions to find out
more information about the Paradise Valley loan, but
essentially, the emails that we have of record do show the
bank to have been misrepresenting the loans and trying to --
it -- it appeared to be an overt attempt by the bank to
encourage the Plaintiffs to keep with the bank because they're
pushing the loan along, it'll soon be funded, you know, things
like -- well, just one thing around the corner, and the loan
was sitting screened out by the SBA for months.

So, you know, I understand Republic may have a
different version of -- of those facts, but those are the
emails that we have in the record. So we do believe to a

certain extent that we have enough in the record to create a
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question of fact as to whether or not there was a fraud going
on. But I think overall here, what we're -- what we're trying
to do and where the case sits, is that we have the 0OCC, which
we believe is imminently going to -- we believe, obviously
Plaintiff believes, that they're going to release the
privilege.

We had some communications with the attorney who's
working with -- who's handling this matter, her name's Ashley
Walker, and she let us know that they're going to be
expeditiously providing resolution as to whether or not
they're going to release privilege or not. So we expect that
to be forthcoming.

We wanted to use -- and what we argued in our motion
for supplemental briefing, is that we wanted additional time
to take the OCC report and measure that against what we were
being told by the bank as to what was going on, so that we
could illustrate for the Court further indicia of the fraud.

So at the oral argument we called it the enhanced
fraud defense I think is the term you perhaps came up with,
but that's essentially what it is. 1It's we have things in the
record that do illustrate indicia of fraud, we believe enough
to avoid a motion for summary judgment, but we want to have
all that in the record so at least we would have the best
chance of -- of prevailing against the Defendants.

THE COURT: Okay. So Mr. Jenkins, I have two
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THE COURT: Well, all right. Let's back up.

MR. JENKINS: Well, it --

THE COURT: I mean, we've still got that unilateral
mistake thing out, but I did make what I hope were helpful
some findings as a matter of law.

MR. JENKINS: Absolutely. [So what's remaining is
this unilateral mistake.

THE COURT: Right.

MR. JENKINS: Okay. Which you've invited us to
briefing, which I would really like to brief. Because under
Arizona law, the only way you get out of a unilateral mistake
is if my client knew that there was being -- a mistake being
made. Okay. There's absolutely no evidence whatsoever and
the OCC's not going to have any information as to my client's,
you know, intent on that issue. And so I -- I really want to
brief that issue.

But -- but it gets back to the point of -- and I
think you kind of hit on this in your minute entry, that if
the fraudulent induc -- so they have to find a way to get
around the release is our position. And if they can't get
around the lease —-- or the release, it was a full release of
any and all claims known and unknown. And so what Mr. Slavin
is -- and so we're sort of arguing about two different things.
If their fraudulent inducement angle was I need discovery to -

- from the OCC, because all the other discovery's out there.

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 06/20/2017 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356

APP4(

)5



plonden
Highlight



Go to Previous View | | Go to Table of Contents - Appendix

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

need to argue the unilateral mistake because I will -- I am
going to have additional briefing on that, you know, and we
can talk about that later, but it doesn't make sense to argue
the merits of the unilateral mistake at this point.

MR. SLAVIN: No, I --

THE COURT: What I would like to do is figure out
what we're doing going forward, so go ahead.

MR. SLAVIN: Excuse me, Your Honor, and thank you.
I was not going there.

THE COURT: Okay.

MR. SLAVIN: Where I was going was simply this.
That what -- there was a 21 month period between the
misrepresentation, the concealment and the release. Same --

THE COURT: Okay.

MR. SLAVIN: -- similar fact pattern. We have a
time period between the misrepresentations and the concealment

from the bank and when the release was signed. [The Parrish
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21 And I understand the Court has already ruled release
22 || and waiver, you know, in the Court's opinion are essentially
23 || the same thing. You know, from Plaintiff's perspective

24 || they're separately enumerated in -- in the -- in the

25 || affirmative defense section of the civil rules under 8(C), and
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THE COURT: Okay. All right.
MR. JENKINS: Can we -- can we limit -- and just to
respond, we did -- we did file the response with the OCC

yesterday by their deadline. And can we put a page limit? I

mean, what are you looking for on the joint report? I don't

want to, you know, redo another summary judgment round. Are

you looking for two pages each?

THE COURT: Yeah. I mean, the question I'm asking
you is, you know, what is your position on how we proceed with
the motions for summary judgment and related discovery.

MR. JENKINS: Got it.

THE COURT: Okay?

MR. JENKINS: Thank you.

THE COURT: All right. Thank you.

MR. SLAVIN: Thank you.

THE COURT: Oh, I'm sorry. Can you email -- make
sure you email that joint report to my judicial assistant?

MR. SLAVIN: Yes, we will.

MR. JENKINS: Happy to.

THE COURT: Okay. Thank you.

MR. JENKINS: Thanks.

(Proceedings concluded at 8:58 a.m.)
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Plaintiff,

V.
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PROCEEDTINGS

THE COURT: Okay. Good morning. This is the time
set for a status conference in CVv2014-146 -- I'm sorry,
014647. Could I have a appearances, please?

MR. SLAVIN: Good morning, Your Honor. This is
Daniel Slavin and Francis Slavin for Plaintiff
Thompson/McCarthy Coffee Company.

MR. JENKINS: Good morning, Your Honor. Scott
Jenkins on behalf of the Defendant Republic Bank AZ.

THE COURT: Okay. So I have read the Plaintiffs'
portion of the joint report and Defendant's portion of the
joint report. And here's my assessment of the situation.

That I had previously ruled that this additional
discovery could be done with respect to the OCC, understanding
that Plaintiff anticipating getting discovery that would --
when we talk about the enhanced fraud defense, that would
essentially buttress any argument that it had that the release
was invalid due to fraud, which of course, overlaps with the
unilateral mistake because the terminology used by the Court
with unilateral mistake is misrepresentation.

So —-- but I understand the Defense position to be
that any information that would be obtained from the OCC is
not going to add anything to the fraud defense claims, meaning
the defense to the release based on fraud.

Now, to me I -- I think that the defense was taking
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THE COURT: Yeah.

MR. SLAVIN: -- the OCC. What we expect to get on
that is there's a report of examination and report of
examination is essentially the bank's audit of what was going
on at the bank that culminated into the enforcement action.

So the report of examination should detail the reasons why the
-- the OCC felt it was necessary to -- to -- to lodge an
enforcement action against Republic and require them to
basically go through a bunch of new policies, adopted a
different procedure. They had to address such things as
understaffing. We think there'll be detail in the report of
examination that will highlight what was going on at the bank
and provide background as to why the bank was telling the
Plaintiff that it was moving forward with it's Paradise Valley

loan application when it actually was not.
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that caused the Plaintiff to remain with the bank and -- and
one other thing to keep in mind here, is the bank had all of
the collateral. And I'm not trying to make an argument, but
I'm just trying to highlight for you why this information is
important. Because the Plaintiff couldn't go anywhere without
collateral. And if the bank had tied up all the collateral
that the bank could -- or that the Plaintiff could use to go
secure new lending, then there was nowhere for the Plaintiff
to go.

So Plaintiff was hamstrung, it was in a bad
situation. So that's what we expect to get from the OCC.
There's a report and the report has been seen when these cases
come before the OCC, these requests, the case law has come out
that these report -- the report of examination is largely
factual. And for those reasons, I believe that the OCC will
turn over this information.

I want to address quickly one thing that was written
in the Defendant's portion of the joint report and I'm
scratching my head to find out what they're referring to. But
they say that the OCC has twice turned down a request for

production of documents.

I looked everywhere. I can't find that anywhere.
The -- the truth is, is the OCC has yet to make a
determination on releasing the privilege. They're being very

cautious, but I would assume that if they felt that they were
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going to deny this, they would have done it already.

So that's what we're expected to -- to obtain from
the OCC. I think it's important and why -- why we're here, is
that when -- when they were briefing the motion for summary

judgment, we then discovered that there was this enforcement
action, so it --

THE COURT: But let me -- I'm sorry. If I could ask
you the scope of this enforcement action, I mean, are there
other customers for whom there may be information? I guess
I'm trying to understand; is this just related to your client
or 1s it related to multiple clients? Because it sounds like

it's broader than just your client.

MR. SLAVIN: It is, Your Honor. I -- I think it --
actually what happened is in -- in one -- one possibility that
we're thinking on our end, is that -- that the SBA shut them

down from doing their SBA lending.

THE COURT: But I mean, are you actually --

MR. SLAVIN: And —--

THE COURT: -- expecting to find something specific
to your client?

MR. F. SLAVIN: Yes.

MR. SLAVIN: Well, ye -- there could be. There's
two possibilities. One, they could have found that the -- the
credit risk for TMCC did not fit the profile for SBA lending.

They could find that they didn't qualify for SBA lending
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and/or we could find out that just generally on the whole,
that the SBA did not -- that the OCC did not want them doing
any more SBA lending. But how that factors into what the
fraud is here, is that the bank all along was -- was gilding
Mr. Thompson and the Plaintiffs into believing that oh, we're
-— we're just go -- we'll get you this loan. And what
actually happened is they delayed them, and so this case is
about delay damages.

So they delayed them --

THE COURT: But that --

MR. SLAVIN: -- by --

THE COURT: What you're telling me right now all
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fraud occurred at the beginning at the outset. And there is
no —-- by the way, there is no contract that was entered into.

THE COURT: Well, relationship. Whatever.

MR. SLAVIN: I'm sorry?

THE COURT: The relationship.

MR. SLAVIN: Yeah. Yeah.

THE COURT: Okay.

MR. SLAVIN: And so they -- so they withheld
information and -- and if you look at our surresponse, that
was our first opportunity to respond to the release argument.

THE COURT: Well, and I -- I actually have the

Parrish case in front of me right now. And I mean, we need --

I —— I also need to determine whether the parties have some

view that unilateral mistake, which is what the Parrish court

talks about, is different from fraud. I mean, well, it is

generally speaking, right? But in this context, whether it's

different.
MR. SLAVIN: Your Honor, it's -- oh, I'm --
THE COURT: Go ahead. Go ahead.
MR. SLAVIN: 1It's all overlapping. What we have

here is essentially a bank who was -- was lying to Plaintiff,

just to be straightforward. They were lying to Plaintiff for

a long period of time and at the end of the lie, they wanted
to get a release. And so they induced them into signing a

release and now they want to be —-- they want to be released
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from their fraud. And, you know, just to point out one thing,
the Zounds case, the District Court case in 2017, says that
fraudulent inducement cannot be released in a release unless
it's expressly stated there.

So --

THE COURT: You mean fraudulent inducement to enter
the release?

MR. SLAVIN: That's right. And there's no
difference. It's -- this bifurcation of -- as to the -- as to
the original loan and as to this release, it's all one. It's
a continuation of the fraud. There was no up-front contract
that they -- I mean, to the extent that they secured
collateral under a UCC agreement perhaps, but -- but what
we're looking at is this continuation of fraud.

So it's not like oh, fraud on day one, not day —--
day 365, this fraud was continuing. And the final act of the
fraud was trying to get a release from the Plaintiff here to
let them out of the fraud. And they never disclosed anything
that -- that was going on.

And so we have -- we have emails, and this should --
I would believe this would be important to look at, where we
have them changing the communication from SBA. And it's --
it's just right in there. They're lying. It's not even
questionable. And they're not coming back and saying oh,

that's not true. They don't oppose this on a statement of
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expect this bank to lend me money when a year goes by and
they're -- they've done nothing except keep telling them we'll
get it to you, we'll get it to you.

So I think if you look at -- I mean, this unilateral
mistake theory is tied in to the fraud defense which, you
know, we asked in our motion for supplemental briefing to have
additional time to get their interrogatory responses, and
they're objecting, even to the interrogatory responses,
because they're claiming the OCC privilege. And I -- T
believe we drafted it in such a way where it doesn't rely on a
privilege.

We asked them such things as did the bank become
aware that any of TMCC's loans or applications for SBA
guaranteed loans to be weak. We asked them, you know, did you
become aware that there was any -- any of Republic's
guaranteed loans that could threaten the validity of the
government guarantee program during the years 2011 through
2013. They're objecting.

So we're getting this no -- they're not turning over

information that would help support the fraud defense, we have
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yvet to take the depositions of the bank employees, we have yet
to receive, which we believe is imminent, and you -- you
should have seen the -- we attached the email from Ashley
Walker, saying they're going to work on this expeditiously.

We should have the additional time under the 56 (D) relief to
get this discovery to present everything to you.

But yes, your question about unilateral mistake, it
does tie in to the fraud defense and it does tie in to the
inducement. Essentially, they withheld important information
that we would want to have known at the time that they
presented the release. So it goes it -- it -- the fraud is

continuing.
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THE COURT: Okay. Thank you. Mr. Jenkins?

MR. JENKINS: Judge, you just heard -- your —-- your
assessment of the situation is absolutely spot on. You just
heard all you needed to hear to rule on the summary judgment.
They have failed to provide one even fact of any potential
misrepresentation, let alone fraudulent misrepresentation,
regarding the inducement to enter into the relief.

You asked him a very specific question about what --

what facts do you have supporting the fraudulent inducement as
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1 THE COURT: All right. How many pages do you need?
2| Is 10 enough?
3 MR. JENKINS: That's fine.
4 THE COURT: Okay. So 10 pages. And I'm sorry, we
5| said it was due when, July —--
6 MR. JENKINS: 6th.
7 THE COURT: -- 6th. And we have the hearing on July
8| 10th. Okay. Anything else then, Mr. Slavin?
9 MR. SLAVIN: No, Your Honor. Thank you.
10 THE COURT: Okay. Mr. Jenkins?
11 MR. JENKINS: Thank you, Your Honor. Appreciate it.
12 THE COURT: All right. Thank you.
13 MR. JENKINS: Bye.
14 (Proceedings concluded at 9:14 a.m.)
15
16
17
18
19
20
21
22
23
24
25
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CERTTIVFICATE

I, Kimberly C. McCright, CET, certified electronic
transcriber, do hereby certify that the foregoing pages 1
through 25 constitute a full, true, and accurate transcript
from electronic recording of the proceedings had in the
foregoing matter.

DATED this 27th day of March, 2018.

/s/ Kimberly C. McCright
Kimberly C. McCright, CET
Certified Electronic Transcriber
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)
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)
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)

Maricopa County Superior Court
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BEFORE THE HONORABLE DAWN M. BERGIN
SUPERIOR COURT JUDGE
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PROCEEDTINGS

THE COURT: (Indiscernible) -- -647. Could I have
appearances, please?

MR. F. SLAVIN: Francis and Daniel Slavin, for
Plaintiff Thompson/McCarthy Coffee Co.

THE COURT: Good morning. Thank you.

MR. F. SLAVIN: Good morning.

MR. JENKINS: Good morning, Your Honor. Scott
Jenkins and Andi Landeen with Quarles & Brady on behalf of
Republic Bank, and I'd also just like to introduce two of our
summer clerks, our star summer clerks that are at ASU, Alexa
and Madeline.

THE COURT: Good morning. Thank you. Okay. So I
have reviewed -- I’'m not sure whether -- where we are. I
think a Sur -- a response to the Sur-Response, I think was the
way 1t was titled, from Republic, and I guess I’'d like to hear
from you, Mr. Slavin, or one of Mr. Slavins, as to where we
stand on this. And, you know, I have to say this -- I'm
having trouble like nailing down the exact theory that the
Plaintiff is asserting here because I understand its
unilateral mistake, but then because unilateral mistake can
form the basis for invalidating a release if there are
fraudulent misrepresentations. I'm sort of, you know, looking
at fraudulent concealment. Is that the argument or is it non-

disclosure? Which, of course, you know, one requires a duty,
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motion, you know, re- -- refile their motion where we can get

this thing debated based upon what actually happened

THE COURT: Okay.

MR. SLAVIN: Thank you.

THE COURT: Thank you. Okay. So let’s talk about
where we’re going from here. 1I’11 go ahead, Laura, and take
the notice for summary Jjudgment under advisement today. What

is your position, Mr. Jenkins, on discovery moving forward?
MR. JENKINS: I -- I -- well, our position is, again,

because we have believe this is dispositive, that the party

should have some sort of -- keep discovering -- some limited
advance to give the court. Again, you -- you have five briefs
on both parties. We filed our --
THE COURT: And I got 30 under advisements, right?
So --
MR. JENKINS: I - —no, I ——and I -- trust me -- I —--
THE COURT: So, I -- I mean, if you’re expecting a
ruling next week, it’s not going to happen, so.

MR. JENKINS: And I -- I would not even dream to
imagine what your calender’s like, but, you know, in fairness

to us, we did file this in December and --

THE COURT: Right. But --

MR. JENKINS: We’re still not done --

THE COURT: I mean, I also found that you did not
properly disclose release. Okay? Which was why -- and I know
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you disagree with that, --

MR. JENKINS: Okay.

THE COURT: -- but that’s is what I found and that
was part of the reason that the briefing has taken so long.

MR. JENKINS: I understand.

THE COURT: Okay.

MR. JENKINS: And I’'m not blame -- there’s no blame
on anybody. It’s just --

THE COURT: Okay. All right.

MR. JENKINS: But it’s not like we just filed this,
you know, last month.

THE COURT: All right. I understand.

MR. JENKINS: So, again, keeping in the spirit of,
you know, multiple times I’ve been in front of you with, you
know, the whole purpose of the commercial court --

THE COURT: Right.

MR. JENKINS: -- is to keep cost down low. I’'m not
saying delay it forever. I understand it may take you 30, 60
days to -- to rule on this issue. But again, going to his
issues on the -- the facts that he wants to discover, I'm --

I’11l assume that it’s true, but our position’s still the same,
that the release is dispositive of, you know, again, look in
the specific language of the release, admissions regarding the
loans.

And so again, we’d invite the Court to just look at
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THE COURT: Okay. So right now, I'm just holding all
of the pretrial deadlines in abeyance to be addressed after the
summary judgment motion is ruled on, and discovery will be
limited to continuing to work with the OCC to get documents and
the deposition of Mr. Harris. Okay? Anything else? All

right. Thank you.

(Proceedings concluded at 9:31 a.m.)

CV2014-014647 Thompson McCarthy DB, LLC, et al. v Republic Bank AZ NA 07/10/2017 TRANSCRIPT

VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
46

APP472

9




Go to Previous View |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Go to Table of Contents - Appendix
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I, Kimberly C. McCright, CET, certified electronic
transcriber, do hereby certify that the foregoing pages 1
through 46 constitute a full, true, and accurate transcript
from electronic recording of the proceedings had in the
foregoing matter.

DATED this 25th day of April, 2018.

/s/ Kimberly C. McCright
Kimberly C. McCright, CET
Certified Electronic Transcriber
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