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INTRODUCTION

This is a case about a group of property owners who enriched
themselves by stiffing a contractor. These landowners formed a
“revitalization district” to coordinate infrastructure improvements on their
properties. The landowners agreed that the infrastructure would benefit
their properties and they signed a contract that caused the district to hire a
contractor to do the work. The landowners also agreed that they would pay
for the work indirectly by having the district fund the improvements by
issuing bonds and then making the bond payments via assessments on their
land.

The contractor did the work and then everyone refused to pay. The
contractor obtained a $6 million judgment against the district, but the district
has no money. The district has no money because the district did not collect
the required assessments from the landowners. The district did not collect
because it does not actually operate independently of the landowners. All
the landowners and the district are controlled by one person. The
landowners therefore enriched themselves by causing all this work to be
done, and then decided not to vote to collect the bills from themselves (via

assessments on their own land) to pay for the work.
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Arizona law does not condone this behavior. The doctrine of unjust
enrichment allows a plaintiff to recover when the defendant was enriched at
the plaintiff’s expense without legal justification. Relying on inapplicable
law, the superior court dismissed the complaint and denied leave to file an
amended complaint. Under settled law, however, both complaints state a

claim. This Court should reverse.

STATEMENT OF FACTS AND CASE

L. Seeking to increase the value of their property, landowners banded
together to arrange for infrastructure improvements via a special
taxing district.

Because this appeal arises from a dismissal under Rule 12(b)(6), the
Court “must assume the truth of all well-pleaded factual allegations and
indulge all reasonable inferences from those facts,” and may consider both
the pleading and the “complaint’s exhibits.” Coleman v. City of Mesa, 230
Ariz. 352,356, 9 9 (2012).

This case involves property owned by the four primary
Defendants/ Appellees: (1) Cahava Springs Phase I, Inc.; (2) Cahava Springs
Development Corporation; (3) Morningstar Road Properties, Inc.; and (4)
Cahava Springs Community Association (the “Landowners”). [IR-27 at 2,

99 2-5 (APP132); see also IR-27, Ex. 1 at 1 (APP143) (“the Landowners hold
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title to all of the real property . .. comprising the District”).] Although these
are four separate entities, they are not actually independent from each other
or from the District. One person—Mark Stapp —serves as the President and
Director of each of them. [IR-27 at 3, § 6 (APP133).]

The Landowners own essentially vacant lots in Cahava Springs, a
master planned residential community in Cave Creek. The Landowners
(read: Mark Stapp, President and Director of each one) planned to make
infrastructure improvements to their properties, such as a road and water
line. This development would increase the Landowners” property values.

To fund this development, the Landowners (again, President/Director
Stapp) took advantage of an Arizona law authorizing tax-levying special
improvement districts known as “revitalization districts.” The law allows
landowners to form revitalization districts to do things that benefit the land.
See A.R.S. § 48-6801 et seq. This includes constructing, maintaining, and
improving infrastructure “that will result in a beneficial use principally to
land within the geographical limits of the district.” A.R.S. § 48-6801(8). To
complete these projects, a district may “[e]nter into contracts and spend
monies for any infrastructure purpose with respect to the district.” A.R.S.

§ 48-6808(A)(1).
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Here, the Landowners (i.e., President/Director Stapp) formed the
Cahava Springs Revitalization District principally to complete infrastructure
improvements (e.g., roadway, water line) to enable development of the
otherwise vacant land. [IR-27, Ex. 1, Ex. B thereto (APP163) (Description of
2017 Improvements).] To perform this work, the District and the
Landowners entered into a District Development and Waiver Agreement
(the “Development Agreement”) on February 15, 2017. [IR-27, Ex. 1
(APP141).]

Although revitalization districts typically involve independent and
unrelated property owners, the Development Agreement for Cahava
Springs shows that this District was not actually independent. The same

person (Mark Stapp) signed on behalf of each of the Landowners:

11
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CAHAVA SPRINGS DEVELOPMENT
troeeLesil ORATION, a Nevada corporation

:i'. ation
I{ |
" />

-7

Mark Stapp,
[ts President

Mark Stapp,
Its President

[IR-27, Ex. 1 at 18 (APP160).]

The Landowners also exercised full control over the District. The
Landowners” Representatives were Mark Stapp, Dennis Mathisen, and John
Fischer. [IR-27, Ex.1 at 15 (APP157).] The District Board consisted of those
same people: Mark Stapp, Dennis Mathisen, and John Fischer. [IR-27, Ex. 1
at 14 (APP156).] Mark Stapp—the President and Director of each of the
Landowners —also served as Chairman for the District. [IR-27 at 3, 9 6

(APP133).] The District even retained one of the Landowners

12
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(Defendant/ Appellee Cahava Springs Development Corporation) as the
“Development Manager,” which acted “as the agent of the District” to
manage the improvements. [IR-27, Ex. 1 at 3 (APP145).]

II. The Landowners agreed to pay for the improvements via
assessments levied on their properties located within the District.

In the Development Agreement, the Landowners (i.e.,
President/Director Stapp) agreed that these improvements would benefit
their property: each Landowner specifically “consents or acknowledges”
“that the proposed 2017 improvements are of more than local or ordinary
public benefit, and that the Property receives a benefit from the 2017
Improvements commensurate with the Assessments.” [IR-27, Ex. 1 at 13
(APP155); accord IR-27, Ex. 1 at 4 (APP146) (“The Landowners...
acknowledge that the Assessed Property... will benefit from the 2017
Improvements in an amount not less than the Assessments.”).]

Because infrastructure improvements in a revitalization district
increase the value of the land, the landowners within that district must pay
for them. By statute, the infrastructure projects for a revitalization district
can be paid for via “[p]roceeds received from the sale of bonds of the

district,” or “[s]pecial assessments” of the property, among other sources.

13
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ARS. §48-6812. By law, a district “shall prescribe fees and charges, and
shall revise them when necessary, to generate revenue sufficient, together
with any monies from the sources described in § 48-6812, to pay when due
the principal and interest of all revenue bonds for the payment of which
revenue has been pledged.” A.R.S. § 48-6814(E). A district “may levy by
resolution an assessment of the costs of any infrastructure purpose, any
operation and maintenance of infrastructure or any enhanced municipal
services on any land in the district based on the benefit determined by the
district board to be received by the land.” A.R.S. § 48-6815. To put it simply,
Arizona statutes allow districts to issue bonds to pay for the work up front,
to secure those bonds with assessments on the benefited properties, and then
to collect on those assessments to fund the improvements and allow the
landowners to make the bond payments over time.

The Landowners and the District used this structure for Cahava
Springs. The Development Agreement—signed by Stapp on behalf of the
Landowners —specified that the improvements would be funded by bonds,
which were issued specifically “to pay [] the total cost of the District
Improvements and the Developer Improvements.” [IR-27, Ex. 1 at 4

(APP146).] The bonds in turn would be secured by assessments made “on

14
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the lots in the District.” [Id. (APP146).] The District promised to “collect
when due all Assessments” for the bonds. [IR-28, Ex. 2 at 52, § 9.2(a)
(APP223).] The District arranged for over $21 million of bonds. [IR-28
(APP168) (Indenture of Trust for $16,680,000 in Series A and $5,000,000 in
Series B bonds); see also IR-27, Ex. 1 at 5 (APP147) (discussing bonds of the
same amounts).] The Landowners also agreed —and represented to the
bondholders —that additional debt could be placed on the assessed lots to
cover any cost overruns needed to complete the infrastructure
improvements. [IR-27 at 6-7, § 28 (APP136-37).]

In other words, the deal worked like this. The Landowners
(President/Director Stapp) wanted to improve the value of their land by
doing infrastructure improvement work. They formed the District to do so,
specifically agreed on what work would be done, and expressly
acknowledged that this work would benefit their land. The Landowners
would pay for the work over time by having the District issue bonds which
the Landowners would repay (along with any cost overruns) via
assessments levied on the their land and collected from the Landowners.

Two weeks after the Landowners and the District signed the

Development Agreement, the District hired Markham to perform much of

15
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the improvement work. [IR-27 at 5 § 20 (APP135); IR-30 (APP263)
(construction agreement).] Mark Stapp signed the contract with Markham
on behalf of the District. [IR-30 at 21 (APP283).] The Landowners consented
to hiring a contractor like Markham. The Development Agreement, which
the Landowners signed, specifically “consents or acknowledges” “the
execution of the construction contracts for the 2017 Improvements . . . .” [IR-
27, Ex. 1 at 13-14 (APP155-56).]

Markham then performed the work, which was substantially complete
by December 2018. [IR-27 at 5, § 21 (APP135).]
III. The District did not pay Markham, defaulted on its bond payments,

and took no steps to collect the assessments intended to fund the
improvements and pay the bonds.

The District failed to fully pay Markham for its work. In January 2022,
after Markham and the District arbitrated their dispute, Markham obtained
a judgment against the District for nearly $6.5 million, including about $4
million in principal for the unpaid work. [IR-32 at 2 (order confirming
arbitration award) (APP286).] The District has not paid this judgment. [IR-
27 at 8, § 35 (APP138).]

With over $21 million in bonds and the power to levy assessments on

the property, paying Markham should have been easy. But there was one

16
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major problem. The District never actually collected on the assessments.
[IR-27 at 5, § 16 (APP135); IR-29, Attachment A at 2 (APP260) (“[T]he District
has never . . . enforced the collection of delinquent Assessments”).]

The assessments were the key to the entire thing. That’s where the
money was supposed to come from. The District would collect the
assessments from the Landowners and use that money to fund the
infrastructure project and make bond payments. Because the District did
not collect the assessments, despite having promised to do so, there was no
money to pay the bonds —much less to pay for any costs that might have
exceeded the value of the bonds. The District defaulted on repayment of the
bonds, and Markham did not get paid.

The Landowners’ (or really, Stapp’s) complete control over the District
effectively short-circuited its proper operation as a revitalization district.
The District is responsible for billing and collecting on the assessments
levied on the Landowners’ properties. Those same Landowners agreed to
pay off those assessments as part of their decision to take advantage of the
“build now, pay later” benefit of using a revitalization district to complete
the infrastructure work on their properties. [IR-27 at 4, § 15 (APP134); IR-

28, Ex. 2 at 52, § 9.2(a) (APP223).]

17
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Again, the Landowners control the District. Mark Stapp serves as
President and Director of each of the Landowners and also serves as
Chairman for the District. [IR-27 at 3, § 6 (APP133).] That means that the
Landowners, through the District, are responsible for billing and collecting
the assessment payments from themselves. All they had to do was collect the
money. They chose not to do so.

The Landowners’ refusal to collect their own money from themselves
means that Markham and the bondholders did not get paid. But Markham
had already done the work, so the Landowners got the benefit of the work
without paying for it.

IV. The lawsuit.

Markham sued the Landowners, Mark Stapp, and others, for one count
of unjust enrichment. [IR-1.] Before any defendant had been served and
before any defendant had appeared or responded, Markham amended its
complaint as of right. [IR-13 (APP074).]

The defendants then moved to dismiss, principally arguing that
Markham had not stated a claim for unjust enrichment. [IR-24; see also IR-34
(response); IR-35 (reply).] Before the superior court ruled on the motion to

dismiss, Markham filed a motion for leave to amend its complaint [IR-26

18
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(APP126)], and attached its proposed second amended complaint [IR-27
(APP131)].

The superior court granted the motion to dismiss, relying primarily on
Wang Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 314 (App. 2012). [IR-41
at 3 (APP069).] In Wang, this Court held that a plaintiff making an unjust
enrichment claim filed against an owner for improvements made by its
tenant must show that the owner engaged in “improper conduct.” 230 Ariz.
at 320, 9 17.

At the same time, the superior court denied Markham’s motion for
leave to amend, ruling that “the proposed amendment is futile,” because the
Second Amended Complaint purportedly did not allege improper conduct
by the Landowners. [IR-41 at5 (APP071).]

The superior court entered final judgment. [IR-45 (APP072).]
Markham timely appealed. [IR-46.] This Court has jurisdiction under A.R.S.

§ 12-2101(A)(1).

19
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STATEMENT OF THE ISSUES

1.  In certain circumstances, the law allows recovery in unjust
enrichment from a defendant who benefited from the plaintiff’s performance
under a contract with a third party. Here, the First Amended Complaint
alleges that the Landowners benefited from Markham’s performance under
its contract with the District in a manner consistent with the considerations
applicable to this type of case. Did the superior court err by dismissing the
complaint?

2. A proposed amended complaint cannot be denied as futile if the
underlying facts or circumstances relied upon may be a proper subject of
relief. Here, the allegations in the Second Amended Complaint state a claim
for unjust enrichment based on the Landowners’ enrichment from
Markham’s performance under its contract with the District. Did the

superior court err by denying leave to amend as futile?

STANDARD OF REVIEW

“Dismissal of a complaint under Rule 12(b)(6) is reviewed de novo.”
Coleman, 230 Ariz. at 355, § 7. Because “Arizona follows a notice pleading
standard,” the Court “must assume the truth of all well-pleaded factual

allegations and indulge all reasonable inferences from those facts.” Id. at

20
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356, 9. In addition to the complaint’s allegations, the Court may also
consider the “complaint’s exhibits, or public records regarding matters
referenced in [the] complaint.” Id.

This Court “review|s] a trial court’s denial of a motion to amend for an
abuse of discretion.” Timmons v. Ross Dress for Less, Inc., 234 Ariz. 569, 572,
917 (App. 2014). Leave to amend, however, “must be freely given when
justice requires,” Ariz. R. Civ. P. 15(a)(2), and, indeed, “should be granted
unless the court finds specific cause, such as futility, to deny the
amendment,” Timmons, 234 Ariz. at 572, 9 17. As with the review of an order
dismissing a complaint, the Court’s futility assessment must “presume that
the facts alleged in the [Second Amended Complaint] are true.” Id.

“While leave to amend may be denied when the proposed amendment
is futile, it should be granted if the underlying facts or circumstances relied
upon may be a proper subject of relief.” Yes on Prop 200 v. Napolitano, 215
Ariz. 458, 471, 9 40 (App. 2007) (citations, quotation marks, and alterations
omitted). In other words, to determine whether the superior court abused
its discretion in denying leave to file the Second Amended Complaint as
futile under Rule 15(a)(2), the Court first must determine whether the Second

Amended Complaint would have survived Rule 12(b)(6), for which the
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Court’s review would have been de novo. Coleman, 230 Ariz. at 355, § 7. It
follows that if it would have been error to dismiss the Second Amended
Complaint, then the superior court abused its discretion by denying
Markham’s request for leave to amend. Consequently, although the denial
of leave to amend generally is reviewed for abuse of discretion, the
particular question here—whether the proposed amendment states a

claim —warrants de novo review.

ARGUMENT SUMMARY

The First and Second Amended Complaints stated a valid claim for
unjust enrichment against the Landowners. (Argument § I.) Both pleadings
alleged the essential elements of an unjust enrichment claim under Arizona
law. (Argument § LA.) Both pleadings satisfied the Restatement’s special
conditions for unjust enrichment claims against a non-party beneficiary to a
breached contract. (Argument § .B.) And by alleging that the Landowners
have not paid anyone for the benefits of Markham’s work, both pleadings
fell squarely within a group of cases that Arizona courts have long
understood to allow for restitution. (Argument § 1.C.)

The superior court erred by ending this case at the pleading stage.

(Argument § II.) The superior court erred as a matter of law by concluding
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that this Court’s decision in Wang, which applies only to unjust enrichment
claims against landlords for tenant-contracted improvements to leasehold
interests, required Markham to show that the Landowners engaged in
improper conduct. (Argument § II.A.) Even if Wang did apply, the superior
court still erred because the Second Amended Complaint’s allegations and
exhibits support an inference of improper conduct by the Landowners.
(Argument § I1.B.) Affirming the superior court’s ruling would invite abuse

of Arizona’s revitalization district program. (Argument §IL.D.)

ARGUMENT

I. Markham alleged an wunjust enrichment claim against the
Landowners.

Both the First and Second Amended Complaints properly pled unjust
enrichment claims. The Third Restatement—which specifically addresses
Markham'’s situation — confirms this is so, as does existing Arizona law.

A. Markham’s pleadings met Arizona’s requirements for
pleading unjust enrichment.

To state a claim for unjust enrichment, a plaintiff must allege “(1) an
enrichment, (2) an impoverishment, (3) a connection between the two, (4) the
absence of justification for the enrichment and impoverishment and (5) the

absence of any remedy at law.” Mousa v. Saba, 222 Ariz. 581, 588, § 29 (App.
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2009). In interpreting these elements, Arizona courts have looked to the
Restatement for guidance. See, e.g., Com. Cornice & Millwork, Inc. v. Camel
Constr. Servs. Corp., 154 Ariz. 34, 39-40 (App. 1987) (citing Restatement (First)
of Restitution (“First Restatement”) §1 (1937)); Span v. Maricopa Cnty.
Treasurer, 246 Ariz. 222,227, 9 19 (App. 2019) (citing Restatement (Third) of
Restitution and Unjust Enrichment (“Third Restatement”) § 62 (2011)); cf.
Cramer v. Starr, 240 Ariz. 4,10, § 21 (2016) (“In Arizona, if there is no statute
or case law on a particular subject, we have traditionally followed the
Restatement of Laws and generally will embrace the Restatement if it
prescribes a sound and sensible rule.” (citations omitted)).

Unjust enrichment and the related “remedy of restitution [are] not
confined to any particular circumstance or set of facts.” Com. Cornice, 154
Ariz. at 38. Rather, restitution is “a flexible, equitable remedy available
whenever the court finds that the defendant, upon the circumstances of the case,
is obliged by the ties of natural justice and equity to make compensation for
benefits received.” Murdock-Bryant Constr., Inc. v. Pearson, 146 Ariz. 48, 53
(1985) (citation omitted, emphasis added).

“[A]ssum[ing] the truth of all of the complaint’s material allegations”

and “accord[ing Markham] the benefit of all inferences which the complaint
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can reasonably support,” both the First Amended Complaint and the Second
Amended Complaint stated a claim for unjust enrichment. Luchanski v.
Congrove, 193 Ariz. 176,179, § 17 (App. 1998).

1. Enrichment.

The First Amended Complaint alleges the requisite “enrichment” —
that Markham'’s infrastructure work benefited the Landowners’ property in
an amount not less than the amount of the assessments required to pay for
the infrastructure work. Mousa, 222 Ariz. at 588, 4 29. [IR-13 at 5-6, 9 19,
23, 25,29 (APP078-79).]

The Second Amended Complaint likewise alleges that Markham’s
infrastructure work enriched the Landowners by providing the Landowners
with valuable services for which they ultimately did not pay. [IR-27 at 5-6,
99 20-23, 27 (APP135-36).] Markham’s work for the District “benefit[ed] the
surrounding property owned by” the Landowners by constructing that
infrastructure and allowing that land to realize its developmental potential.
[IR-27 at 6, 9 23 (APP136).]

The Landowners expressly acknowledged these benefits by agreeing
that their property “will benefit from” the infrastructure improvements “in

an amount not less than” the value of the assessments required to finance
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those improvements. [IR-27, Ex. 1 at 4 (§ 2.2(c)) (APP146), accord id. at 13
(Art. VIII, subsec. (a)) (APP155).]

2.  Impoverishment.

The pleadings also allege “impoverishment.” Both complaints allege
that Markham has not been paid for its work and that Markham’s
performance of the infrastructure work cost Markham millions of dollars in
labor and materials. [IR-13 at 6, 99 27, 29 (APP079); IR-27 at 8, 9 35, 37
(APP138); see also IR-32 (APP285) (judgment and arbitration award).]
Markham correspondingly has not been fully paid for this work, to the tune
of millions of dollars. [IR-27 at 5-8, 9 16-19, 29-33, 37 (APP135-38).]

3. Connection.

To show a connection between the Landowners” enrichment and its
impoverishment, Markham need only allege that the Landowners were
enriched “at the expense of” Markham. Third Restatement § 1. Markham
has done so here by alleging in both complaints that the Landowners’
enrichment—i.e., the undisputed benefit to their property values from the
infrastructure work that Markham performed—came at Markham’s
expense. [See IR-13 at 5-6, 9 23-24 (APP078-79); IR-27 at 3, 6-8, 99 6-7, 28-

34 (APP133, APP136-38) ]
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4.  Absence of justification.

“Unjustified enrichment is enrichment that lacks an adequate legal
basis; it results from a transaction that the law treats as ineffective to work a
conclusive alteration in ownership rights. Broadly speaking, an ineffective
transaction for these purposes is one that is nonconsensual.”  Third
Restatement § 1 cmt. b.

Both complaints allege that the Landowners’ enrichment at
Markham’s expense lacks legal justification. They allege that the
Landowners “have not paid anyone” for the benefits to their properties from
Markham'’s infrastructure work and that “[i]Jt would be unjust to allow [the
Landowners] to retain such benefit without paying forit.” [IR-13 at 6, {9 25-
26, 29 (APP079); IR-27 at 7-8, §q 30-37 (APP137-38).]

Moreover, under the Development Agreement, the Landowners
granted the District authority to enter agreements with contractors to
complete the various infrastructure improvements for which the District was
created. [IR-27, Ex. 1 at 13-14 (APP155-56).] The District exercised that
authority when it entered the construction contract with Markham. [IR-13
at 4, § 17 (APP077); IR-27 at 5, 420 (APP135).] Under the construction

contract, Markham agreed to complete virtually all the infrastructure
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improvements detailed in the Development Agreement. [IR-27 at 5, § 20
(APP135); IR-30 at 2 (APP264).] The District promised to “collect when due
all Assessments,” but the Landowners used their authority over the
District’s decisionmaking to avoid paying the assessments that had been
levied on their properties to compensate Markham in accordance with the
construction contract, while still retaining the benefit of the infrastructure
work to their properties. [IR-27 at 7-8, 99 30-34 (APP137-38); IR-28, Ex. 2 at
52,§9.2(a) (APP223).]

Allowing the Landowners to retain the benefits of Markham’s work
without paying anyone would make “an ineffective transaction” out of the
construction contract by impeding the District’s ability to pay Markham.
Third Restatement § 1 cmt. b. The parties did not understand or agree that
Markham would perform infrastructure improvements for free. Nor did
they understand or agree that the Landowners would receive the benefits of
those improvements for free. Because Markham did not consent to such an
arrangement, the Landowners” enrichment lacks a legal justification.

5. Remedy at law.

To bar relief for unjust enrichment, “[t]he legal remedy ... must be

against the same person from whom relief in equity is sought.” Loiselle v.
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Cosas Mgmt. Grp., LLC, 224 Ariz. 207, 211, § 14 (App. 2010). This inquiry “is
not controlled by whether the party has an ‘adequate” remedy at law —in the
sense of providing all the relief the party desires —but by whether there is a
contract which governs the relationship between the parties.” Trustmark Ins.
Co. v. Bank One, Ariz., NA, 202 Ariz. 535, 541, § 32 n.5 (App. 2002).

Here, the absence of a contractual relationship between the parties
apparent in both complaints demonstrates “the absence of any remedy at
law” by which Markham might otherwise recover from the Landowners the
balance owed for its completed infrastructure work. Mousa, 222 Ariz. at 588,
929. Although the Landowners and the District have a contractual
relationship (the Development Agreement), as do Markham and the District
(the construction contract), Markham and the Landowners do not. [IR-13 at
3-4, 99 12,17 (APP076-77); IR-14, Ex. 1 (APP082) (Development Agreement);
IR-14, Ex. 2 (APP105) (construction agreement); IR-27 at 4-5, 99 12, 20
(APP134-35); IR-27, Ex. 1 (APP141) (Development Agreement); IR-30
(APP263) (construction agreement).] Thus, Markham’s only legal remedy
against the Landowners is for unjust enrichment. Markham’s pleadings

therefore properly pled unjust enrichment.
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B. The Restatement confirms Markham’s case should be
permitted to advance beyond the pleading stage.

The First Restatement instructed that a claimant who performs a
contract cannot collect restitution from a benefited non-party “merely
because of the failure of performance by” the claimant’s contractual
counterpart. First Restatement § 110 (emphasis added). Arizona courts have
relied upon this rule. See, e.g., Wang, 230 Ariz. at 320, § 15 (“Arizona courts
follow Restatement § 110.”). However, the First Restatement offered little
explanation for when a claim should or should not be successful.

Helpfully, the Third Restatement has now clarified the contours of
First Restatement § 110. Third Restatement § 25 now explains when a
claimant should have a valid claim against a benefited non-party: “If the
claimant renders to a third person a contractual performance for which the
claimant does not receive the promised compensation, and the effect of the
claimant’s uncompensated performance is to confer a benefit on the
defendant, the claimant is entitled to restitution from the defendant as

necessary to prevent unjust enrichment.” Third Restatement § 25.
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Under this rule, a claimant may pursue an unjust enrichment claim by
meeting three conditions:

(a) Liability in restitution may not subject the defendant to
a forced exchange (§ 2(4)).

(b) Absent liability in restitution, the claimant will not be
compensated for the performance in question, and the defendant
will retain the benefit of the claimant’s performance free of any
liability to pay for it.

(c) Liability in restitution will not subject the defendant to
an obligation from which it was understood by the parties that
the defendant would be free.

Third Restatement §25(2). Markham’s claim against the Landowners
satisfies these three conditions and therefore should be allowed to proceed.

1. Requiring the Landowners to pay restitution would not
subject them to a forced exchange.

Under Third Restatement § 25(2)(a), a forced exchange does not occur
“if the benefit realized by the defendant

(i) is one for which the defendant has expressed a willingness to pay,

(ii) saves the defendant an otherwise necessary expense, or

(iii) is realized by the defendant in money.”
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Third Restatement § 25(2)(a) (emphasis added). Accordingly, a plaintiff can
refute the occurrence of a forced exchange by meeting any one of the
subfactors set out in § 25(2)(a). Here, Markham has alleged all three.

The Landowners “expressed a willingness to pay” for Markham’s
infrastructure work. Third Restatement §25(2)(a)(i). Specifically, they
created the District to entice Markham to develop their properties, and in
that process, agreed to bear ultimate responsibility for paying for those
improvements through assessments levied on their properties. [IR-13 at 3-
5, 99 11-18, 23 (APP076-78); IR-27 at 3-7, 49 11-20, 27-28 (APP133-37).]

The benefit of Markham’s infrastructure work has also “save[d] the
[Landowners] an otherwise necessary expense.” Third Restatement
§ 25(2)(a)(ii). That necessary expense was created by the Development
Agreement, under which the Landowners agreed to pay the District to
coordinate the completion of certain infrastructure improvements—the
same improvements that Markham completed pursuant to the construction
agreement between it and the District. [IR-27 at5, 9§ 20 (APP135); IR-27, Ex. 1
at 4 (APP146); IR-30 (APP263) (construction agreement).] Markham’s
performance of its obligations under the construction agreement without pay

in turn “save[d] the [Landowners] an otherwise necessary expense” that
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they had agreed to pay under the Development Agreement. Third
Restatement § 25(2)(a)(ii).

Finally, the benefits of Markham’s infrastructure work have been
“realized by the [Landowners] in money” (as that term is used in the
Restatement). Id. § 25(2)(a)(iii). More precisely, “the benefit conferred on
the [Landowners] has been directly or indirectly reduced to a money
equivalent.” Id. §25 cmt. c. The Landowners agreed that their property
“will benefit from” the infrastructure improvements “in an amount not less
than” the value of the assessments required to finance those improvements.
[IR-27, Ex. 1 at 4, 13 (APP146, 155).] Based on the face value of the bonds
issued, the value of those assessments was for more than $21 million. [IR-28
(APP168).] The judgment confirming Markham’s $6.5 million arbitration
award included approximately $4 million for the unpaid balance owed to
Markham for its infrastructure work. [IR-32 at 2 (APP286).] Thus, under the
Restatement, the Landowners have realized a nearly $4 million benefit from
Markham’s unpaid work.

One subfactor under Third Restatement §25(2)(a) will do, and
Markham has alleged facts supporting all three. Requiring the Landowners

to pay restitution would not subject them to a forced exchange.
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2. Markham lacks a viable alternative means of
compensation for its infrastructure work.

“ Absent liability in restitution, [Markham] will not be compensated for
the performance in question, and the [Landowners] will retain the benefit of
the [Markham’s] performance free of any liability to pay for it.” Third
Restatement § 25(2)(b). The Landowners’ principal officers control the
District’s power to bill and collect on the assessments needed to compensate
Markham, yet they have refused to exercise that authority. [IR-13 at 6, 9 24
(APP079); IR-27 at 3, 6-7, 49 6-7, 24-25, 28-31 (APP133, APP136-37).] In other
words, the Landowners gave themselves the power to collect on the
assessments levied on their properties and agreed to collect the assessments
from themselves, but when the time came to pay, they refused.

The Landowners have no reason to reconsider their current position.
So unless this case proceeds, Markham will not be compensated, and the
Landowners “will retain the benefit of the claimant’s performance free of
any liability to pay for it.” Third Restatement § 25(2)(b). Put another way,
the Landowners “stand to obtain a valuable benefit at [Markham’s] expense

without paying anyone for it.” Id. § 25 cmt. b (emphasis added).
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Markham’s existing judgment against the District does not alter the
analysis. Markham’s unjust enrichment claim is not an “attempt to recover
from [the Landowners] instead of pursuing a claim against [the District].”
Third Restatement § 25 cmt. b, illus. 3 (emphasis added). It is currently
Markham’s only opportunity for recovery due to the unique circumstances
this case presents: the District cannot satisty the judgment because the
Landowners failed to pay the assessments. Put another way, the
Landowners” refusal to collect from themselves assures that “[a]bsent
liability in restitution, [Markham] will not be compensated for [its
infrastructure work].” Third Restatement § 25(2)(b).

Nor, relatedly, does Markham’s claim pose a risk of double recovery.
“A theory of unjust enrichment is unavailable only to a plaintiff if that
plaintiff has already received the benefit of her contractual bargain.” Adelman
v. Christy, 90 F. Supp. 2d 1034, 1045 (D. Ariz. 2000) (citing USLife Title Co. of
Ariz. v. Gutkin, 152 Ariz. 349, 355 (App. 1986)). Markham has not received
the benefit of its bargain with the District under the construction contract.

Unless the Landowners suddenly decide to collect on the assessments,

Markham will never realize that benefit.
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The liability created by the assessments on the Landowners” properties
also fails to rebut Markham’s satisfaction of this condition. The Landowners’
enrichment at Markham’s expense was not a “foreseeable and accepted
consequence” of the construction agreement that governed the deal between
Markham and the District. Third Restatement § 25 cmt. {, illus. 19. Exactly
the opposite. The Landowners “initiate[d]” the District’s creation and used
their control of the District to “encourage[]” it to enter the construction
agreement with Markham “with the purpose and effect of enhancing the
value of [the Landowners’ properties].” Id., illus. 20. Thus, the Landowners’
enrichment at Markham’s expense was not merely the unfortunate
realization of a known risk of doing business with the District, but the direct
result of the Landowners” actions to avoid the obligation they accepted as a
condition of the District’s creation —namely, making assessment payments.

3. It was never understood that the Landowners would not
pay for Markham’s work.

Finally, it was never “understood by the parties” that the Landowners
would “be free” of any responsibility to pay for Markham’s infrastructure
work. Third Restatement § 25(2)(c). This kind of understanding exists (i) if

the defendant’s liability is “contractually limited” or (ii) if a “fair
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interpretation of the parties” agreements” evinces such an arrangement. Id.
§25 cmt. b. The Landowners’ obligation to pay for Markham’s
infrastructure work was not “contractually limited” under the Development
Agreement, the construction contract, or any other agreement. Id. § 25 cmt.
b. Nor does a “fair interpretation of the parties’ agreements” suggest that
anyone ever had that understanding. Id.

Rather, the Landowners bore ultimate responsibility for funding
Markham’s work. The Landowners also understood and agreed that
additional debt could be placed on their properties to the extent necessary
to cover any cost overruns. [IR-27 at 6-7, § 28 (APP136-37).] Thus, the
Landowners could not reasonably have understood that they would be free
of any obligation to pay for the cost of Markham’s work. Third Restatement
§ 25 accordingly confirms that Markham’s pleadings properly pled unjust
enrichment.

C. Arizona law allows for restitution against an enriched

contractual non-party who fails to pay anyone for the benefit
received.

Existing Arizona law reinforces the conclusion that Markham has pled
a valid unjust enrichment claim against the Landowners. Consistent with

Third Restatement § 25, Arizona courts have long observed that restitution
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may be warranted when a defendant is enriched by a plaintiff’s performance
of a contract with another party who fails to perform.

For example, in Flooring Systems, Inc. v. Radisson Group, Inc., 160 Ariz.
224, 227 (1989), the Supreme Court reversed the dismissal of a
subcontractor’s unjust enrichment claim against an owner that had
deliberately failed to pay either the contractor or the subcontractor the
balance owed for the subcontractor’s completed work. The Court held that
“to permit [the owner] to retain the full benefit of [the subcontractor’s] work
at [the subcontractor’s] expense may be unjust.” Id. “[A] court need not find
that the defendant intended to compensate the plaintiff for the services
rendered or that the plaintiff intended that the defendant be the party to
make compensation.” Id. Instead, the plaintiff need only show “that it was
not intended or expected that the services be rendered or the benefit

777

conferred gratuitously, and that the benefit was not ‘conferred officiously.
Id.

As this Court later explained, Flooring Systems demystified what had
been seen as inconsistent authority regarding restitution claims against
enriched contractual non-parties. It did so by defining “two types” of cases.

Williamson v. PVOrbit, Inc., 228 Ariz. 69, 74, § 27 (App. 2011) (citation
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omitted). “The plaintiff prevails only in the first group of cases” where, as
Markham has alleged here, “the defendant paid no one for the benefits
received.” Id.; accord Murdock-Bryant, 146 Ariz. at 54 (affirming judgment for
subcontractor on unjust enrichment where subcontractor’s services were
necessary to enriched non-party’s separate contractual obligations); Com.
Cornice, 154 Ariz. at 39 (reversing dismissal of unjust enrichment claim
where owner only paid for part of amount due to subcontractor); Constanzo
v. Stewart, 9 Ariz. App. 430, 432 (1969) (atfirming judgment for subcontractor
for unjust enrichment where owner paid no one for work performed).

The defendant prevails only in the second group of cases, where the
contractual non-party has “paid in full, but paid someone to whom he was
contractually liable for payment rather than the plaintiff, who actually
provided the materials or services.” Williamson, 228 Ariz. at 74, § 27. In
those cases, the defendant has already paid for the benefits received and
bears no blame for the breaching party’s failure to pay the plaintiff. Id.;
accord A M Leasing Ltd. v. Baker, 163 Ariz. 194, 198-99 (App. 1989) (no unjust
enrichment where owner “gave consideration by fully performing its
obligations”); Stratton v. Inspirational Consol. Copper Co., 140 Ariz. 528, 530-31

(App. 1984) (owner who paid contractor in full not unjustly enriched by
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subcontractor’s uncompensated work); Advance Leasing & Crane Co. v. Del E.
Webb Corp., 117 Ariz. 451, 453 (App. 1977) (no unjust enrichment where
defendant “paid . . . the contractual price”).

Yet as the Third Restatement points out, even the second group of
cases “carr[ies] the reasonable implication, even if they do not state directly,
that the plaintiff’s restitution claim would be viable if the benefits in question
had not been paid for.” Third Restatement § 25 reporter’s note b. Indeed, a
decision denying restitution when the defendant has retained the benefit
without paying anyone, just as the Landowners have done here, “is today a
distinct rarity.” Id. Arizona is not one of those rare jurisdictions. Arizona
instead numbers among those jurisdictions which, consistent with Third
Restatement § 25, generally “allow furnishers of labor and materials to
recover from property owners not in privity of contract with them.” Mike
Glynn & Co. v. Hy-Brasil Rests., Inc., 914 N.E.2d 103, 109 n.13 (Mass. App. Ct.

2009) (collecting cases).

In sum, Markham stated a valid unjust enrichment claim against the
Landowners. The Third Restatement confirms Markham’s case should be

allowed to proceed, as does other Arizona law. This Court should reverse.
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II. The superior court erred by ending this case at the pleading stage.

Because Markham stated a valid unjust enrichment claim against the
Landowners, the superior court erred by ending Markham’s case at the
pleading stage.

The superior court may dismiss for failure to state a claim “only if as a
matter of law plaintiffs would not be entitled to relief under any
interpretation of the facts susceptible to proof.” Coleman, 230 Ariz. at 356,
9 8 (internal quotation marks and brackets omitted). Here, the superior
court concluded that Markham could not obtain any relief because (1) Wang
Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 314 (App. 2012), required
Markham to allege that the Landowners “engaged in improper conduct,”
and (2) Markham failed to do so. [IR-41 at 3 (APP069).] But Wang's
improper-conduct standard does not apply to this case, meaning both the
First and Second Amended Complaints stated claims for unjust enrichment.
Moreover, even if Wang's improper-conduct standard applies, the superior
court erred by denying Markham’s Motion for Leave to Amend because the

Second Amended Complaint satisfied this standard.
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A. Wang's improper-conduct requirement applies only to unjust
enrichment claims against landlords for tenant-contracted
improvements to leasehold interests.

1. Wang expressly limited its holding to the landlord/
tenant context, as later authority and the authority it
relied upon confirms.

Wang addressed a narrow issue: “the viability of an unjust enrichment
claim against an owner for improvements made by its tenant.” 230 Ariz. 319,
9 12 (emphasis added). In that context, and only in that context, this Court
held that “a contractor hired by a tenant to make improvements to leasehold
premises, or subcontractors retained by that contractor, can recover unpaid
monies for making tenant improvements from the property owner only
when that owner has engaged in improper conduct.” Id. at 320, § 17
(emphasis added). Indeed, this Court has since clarified that IWang merely
“articulated a limitation upon the reach of unjust enrichment claims in
situations involving subcontractors, tenants, and property owners.” Beauchamp
Law Office PC v. Gust Rosenfeld PLC, No.1 CA-CV 17-0250, 2018 WL 1868033,
at *3, 4 18 (Ariz. App. Apr. 19, 2018) (mem.) (emphasis added).

Wang’s express reliance on out-of-state authority, DCB Construction Co.
v. Central City Development Co., 965 P.2d 115 (Colo. 1998), confirms this

context-based limitation of Wang’s “improper conduct” rule. See Wang, 230
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Ariz. at 320, 9 15 (“We agree with and adopt the holding in DCB Construction
[adopting the improper conduct standard].”). DCB emphasized that its
holding applied exclusively to the landlord-tenant context: “[W]e hold that
injustice in this context requires some type of improper, deceitful, or
misleading conduct by the landlord.” 965 P.2d at 122 (emphasis added)).
The Colorado Supreme Court later confirmed this limitation by explaining
that DCB’s “requirement of malfeasance is specific to a contractor’s claim
that the landlord was unjustly enriched and did not extend to all unjust
enrichment circumstances.” Lewis v. Lewis, 189 P.3d 1134, 1142 (Colo. 2008)
(emphasis added). The court expressly called it an “exception,” id., which
“applies only in situations where a landlord receives a benefit from a failed
contract between a tenant and a party working at the tenant’s behest,” id. at
1143 n.5. Therefore, Wang could not have intended to invent a new
“improper conduct” standard applicable to apply to every situation, merely
by agreeing with DCB’s limited holding.

By its own terms, then, Wang’s improper-conduct requirement does
not apply here. The District is not the Landowners’ tenant. The District did
not contract with Markham “to make improvements to leasehold premises.”

Wang, 230 Ariz. at 320, §17. And the District did not enlist Markham’s
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services of its own volition and for its own benefit. Instead, the District
contracted with Markham for the Landowners’ benefit, and the Landowners
contractually agreed that they would benefit from the work. Unlike in Wang,
the Landowners’ “rights of choice” are not implicated by the possibility of
being held liable here, and the Landowners are not being held liable “merely
because [they] owned the property.” Id. at 319, § 14. Accordingly, “the
holding in Wang regarding improper conduct does not apply.” Beauchamp,
2018 WL 1868033, at *3, 9 18.

2. The rationale for Wang’s rule also does not apply to
Markham’s unjust enrichment claim.

Requiring Markham to plead additional facts about improper conduct
before permitting its case to proceed would also fail to serve the purpose for
which this Court adopted DCB’s holding in Wang. Wang's improper-
conduct standard aims to avoid making landlords “unwitting guarantors of
their tenants’ contracts for improvements.” 230 Ariz. at 320, § 18; accord
DCB, 965 P.2d at 122 (refusing to “adopt a rule that essentially makes the
landlord an insurer of the risk assumed by contractors in extending credit to
tenants”). In other words, the landlord-tenant context raises unique

considerations, which justifies creating “this exception because tenants
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frequently contract for improvements to leased property, and therefore the
law must be sufficiently predictable so that the appropriate parties can
adequately calculate and make adjustments for the risks they face.” Lewis,
189 P.3d at 1142 (cleaned up).

But here, Markham's claim does not try to impose unsolicited expenses
upon the Landowners. Rather, Markham'’s claim, like the improper-conduct
rule itself, “comports with the Arizona-adopted principle that unjust
enrichment should not be used to saddle entities with expenses they chose
not to incur.” Wang, 230 Ariz. at 320. To the contrary, the Landowners — the
same ones who created, agreed to fund, and ultimately control the District —
are the ones who directed the District to enter the construction agreement
with Markham for their own benefit, and with the expectation that they
would ultimately pay for Markham’s work. Because Markham'’s claim does
not make the Landowners the unwitting insurers of an independently
interested party’s contractual arrangement, the rationale for WWang's
improper-conduct requirement does not apply.

Tellingly, the Third Restatement would bar the subcontractor’s claim
in Wang because it involved a “forced exchange,” Third Restatement

§ 25(2)(a), and would “subject the defendant to an obligation from which it
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was understood by the parties that the defendant would be free,” id.
§ 25(2)(c). But as noted above, the Third Restatement would permit
Markham’s case to continue. Neither DCB nor apparently Wang had the
benefit of Third Restatement because it came too late for those cases —more
than a decade later in after DCB and the same year as Wang was being
briefed. Although both courts relied on First Restatement § 110, that
provision—with its use of the word “merely” —fails to provide the same
clarity as the Third Restatement. Cf. First Restatement § 110 (“A person who
has conferred a benefit upon another as the performance of a contract with
a third person is not entitled to restitution from the other merely because of
the failure of performance by the third person.” (emphasis added)). The
Third Restatement, which “superseded the First Restatement in 2011,”
KnightBrook Ins. Co. v. Payless Car Rental Sys. Inc., 243 Ariz. 422, 426, 9 19
(2018), uses First Restatement § 110 “as a starting point” by confirming that
the other contracting party’s non-performance “does not necessarily mean
that [the non-party] has been enriched at [the claimant’s] expense” or that
“any enrichment of [the non-party] is necessarily unjust.” Third Restatement

§ 25 cmt. b (emphasis added). But even in those cases, “the claimant is
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entitled to restitution from the defendant as necessary to prevent unjust
enrichment.” Id. § 25(1).

For these reasons, Wang’s improper-conduct requirement does not
apply to this case and the superior court erred in dismissing on that basis.

B. Even if Wang applies, this case should not be ended at the
pleading stage.

Even if Wang's improper-conduct requirement applies, the superior
court erred by denying Markham leave to amend its complaint before
allowing it to conduct discovery.

1. Improper conduct is a context-driven, fact-specific

inquiry that only requires allegations supporting an
inference of some type of wrongdoing by the defendant.

Improper conduct does not present a high bar. Although more blatant
forms of misconduct such as fraud or coercion will clear it, deliberately
deceitful or misleading conduct is not necessary. A complaint need only
include allegations that support an inference of “some form of improper
conduct.” Wang, 230 Ariz. at 319, § 14 (emphasis added); accord DCB, 965
P.2d at 122 (“some type of improper, deceitful, or misleading conduct”
(emphasis added)).

Moreover, the occurrence of improper conduct, like the existence of
quasi-contracts themselves, is inherently fact- and context-specific. For
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example, in DCB, upon which Wang relied, the improper conduct depended
upon whether the landlord’s actions “improperly created the impression
that either [it] or [its tenant] would pay for the work being done.” DCB, 965
P.2d at123. Colorado courts applying the “*particularized analysis” of DCB”
have since explained that “the inquiry will depend to a large extent on the
facts of the specific case.” Redd Iron, Inc. v. Int’l Sales & Servs. Corp., 200 P.3d
1133, 1138 (Colo. App. 2008). And they, like DCB and Wang, have answered
that inquiry after the pleading stage by examining the evidence and
determining what inferences a factfinder might reasonably draw from that
evidence. See, e.g., Walshe v. Zabors, 178 F. Supp. 3d 1071, 1087-88 (D. Colo.
2016) (denying summary judgment even though “Plaintiff’s alleged claim in
the Complaint does not identify improper conduct” because plaintiff
“provided evidence raising factual issues” regarding improper conduct).
Thus, so long as there is “some set of facts” from which improper conduct
might be inferred, whether the Landowners acted improperly, like the
existence of bad faith, should be left to a factfinder rather than resolved on
the pleadings. Shepherd v. Costco Wholesale Corp., 250 Ariz. 511, 514, 9 16

(2021) (reversing dismissal where “complaint contains allegations from
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which [plaintiff] may be able to prove some set of facts showing [defendant]
did not act in good faith” (citation omitted)).

Simply put, if Wang applies, all that matters at this stage is whether the
Second Amended Complaint’s allegations and exhibits reasonably support
an inference that the Landowners engaged in improper conduct by causing
the District not to pay for the infrastructure work that Markham completed.
They do.

2. The Second Amended Complaint’s allegations and

exhibits support an inference of improper conduct by the
Landowners.

The Second Amended Complaint alleged facts that support an
inference of improper conduct by the Landowners.

Specifically, two actions together permit an inference of improper
conduct. First, the Landowners caused the improvements to be made by
signing the Development Agreement and agreeing to equally apportion the
costs of the work. [IR-27 at 4-5, 49 12, 17, 19 (APP134-35).] Second, the
Landowners, who control the District’'s Board, have caused the District to
refuse to collect the assessments from themselves, which predictably caused
the District to stick Markham with an unpaid bill for nearly $4 million. [Id.

at 5, 7, 99 16, 29-32 (APP135, 137).] This improper conduct allowed the
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Landowners to enrich themselves at Markham'’s expense, which is the very
core of unjust enrichment.

The Landowners set the train in motion and then caused it to run off
the rails. They are not innocent third parties or unwitting insurers. Unlike
in Wang, therefore, the Landowners would be liable not “merely because
[they] owned the property and the contractor was treated unjustly by the
tenant.” Wang, 230 Ariz. at 319, § 14 (emphasis added). They would be
liable because their own conduct caused the District not to pay Markham.

Moreover, obliging the Landowners to pay restitution for their role in
the District’s breach of the construction contract with Markham would not
threaten the Landowners’ “rights of choice” or “effectively force [the
Landowners] into a legal relationship with [Markham].” Wang, 230 Ariz. at
319, § 14. It would not make the Landowners liable “merely” due to the
District’s failure to pay Markham. Id.; accord First Restatement § 110 (same).
Nor would it “cast [the Landowners] in the role as an insurer” of every
contract for improvements to properties located within the District. Wang,
230 Ariz. at 319, 4 14. Exactly the opposite: it would properly credit the

Landowners’ free choice to form and fund the District by holding them
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responsible for their active role in rendering the District incapable of
fulfilling its contractual obligations to Markham.

Contrary to the superior court’s conclusion, the Second Amended
Complaint alleged facts that, together with its exhibits, support an inference
of improper conduct by the Landowners. Thus, even if Wang applies, the
Second Amended Complaint stated a claim for unjust enrichment against
the Landowners. The superior court abused its discretion by denying
Markham'’s request for leave to file it.

C. The Landowners’ other arguments made below fail to provide
a valid reason for affirming the superior court’s ruling,.

In arguing for dismissal and against granting leave to amend below,
the Landowners raised three other arguments in addition to their argument
that Markham failed to satisfy Wang’s improper-conduct requirement. Each
of them fails.

First, the Landowners contended that the mere levying of assessments
on their properties meant that they have not been unjustly enriched. [IR-24
at 5-6; IR-35 at 3-5; IR-38 at 4-5.] But even though the assessments have been
levied, they have not been paid. [IR-27 at5, 9 16 (APP135); IR-29, Attachment

A at 2 (APP260) (“[T]he District has never ... enforced the collection of
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delinquent Assessments”); see also IR-13 at 6, § 29 (APP079) (“[N]o one has
paid for any of the infrastructure improvements performed by Markham”);
IR-27 at 8, § 37 (APP138) (same); IR-13 at 6, 9 25 (APP079) (“they have not
paid anyone”); IR-27 at 8, q 33 (APP138) (same).]

As explained above (Argument § 1.C), Arizona distinguishes between
cases of “two types: one in which the defendant paid no one for the benefits
received; the other in which the defendant paid in full, but paid someone to
whom he was contractually liable for payment rather than the plaintiff, who
actually provided the materials or services.” Williamson, 228 Ariz. at 74, 9 27
(citation omitted).

Here, regardless of whether assessments have been levied on their
properties, Markham has alleged that the Landowners have not paid them.
This fact places this case squarely in the first category, in which “[t]he
plaintiff prevails.” Id. (citation omitted).

Below, the Landowners relied on Advance Leasing & Crane Co. v. Del E.
Webb Corp., 117 Ariz. 451 (App. 1977). [IR-24 at 5-6.] But as explained above
(Argument § 1.C), in Advance Leasing the defendant had actually “paid . ..
the contractual price.” 117 Ariz. at 453. That places Advance Leasing in the

second category of cases, in which the defendant paid someone in full.
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Although the defendant should prevail in that category, Markham should
prevail when, as here, the defendants have paid no one.

Second, the Landowners suggested that the construction agreement,
which governs the relationship between Markham and the District, bars
Markham’s unjust enrichment claim against the Landowners. [IR-24 at 9-10;
IR-35 at 7; IR-38 at 5.] Not so. The construction agreement does not
“govern[] the relationship of the parties” here —namely, Markham and the
Landowners —but the relationship between Markham and the District.
Brooks v. Valley Nat’l Bank, 113 Ariz. 169, 174 (1976). As explained above
(Argument § I.B.2), and consistent with the Third Restatement, Markham’s
unjust enrichment claim is not an “attempt [|] to recover from [the
Landowners] instead of pursuing a viable contract claim against [the
District].” Third Restatement §25 cmt b., illus. 3 (emphasis added).
Markham simply seeks to hold the Landowners responsible for using their
control of the District to enrich themselves at Markham’s expense by
thwarting Markham’s contractual remedies against the District. Thus, the
construction agreement between Markham and the District does not bar

Markham’s unjust enrichment claim against the Landowners.
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Third, the Landowners insisted that Markham’'s claim is barred by the
statute of limitations and doctrine of laches. [IR-24 at 10-12; IR-35 at 8-10;
IR-38 at 5-6.] The superior court rightly refused to reach these “factually
intense arguments.” [IR-41 at 4 (APP070).] As Markham explained to the
superior court, both defenses depend upon the resolution of yet-to-be-
resolved factual issues regarding the date that Markham’s claim against the
Landowners started to accrue and, relatedly, how long Markham actually
waited to bring it. [IR-34 at 9-10.] Therefore, those arguments, like the
others, fail to provide a valid alternative basis for ending Markham’s case at
the pleading stage.

D. Affirming the superior court’s ruling would invite mischief.

Big picture, the superior court’s ruling isn’t just wrong for this case: its
overly technical approach to the equitable doctrine of unjust enrichment is
an open invitation to abuse Arizona’s revitalization district program. As
shown above (Argument §I), a property owner cannot use a third-party
intermediary to avoid paying for work done at that owner’s behest, and for
that owner’s benefit. Arizona law does not condone an arrangement where
an owner arranges and agrees to pay for work, including work that

ultimately gets completed by a third party, but then refuses to pay anyone
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after the work is done. The law rejects this arrangement. This is true even
when an intermediary sits between the owner and the worker, and the
owner’s refusal to pay the intermediary causes the intermediary to breach
its contract with the worker. In that case, when the worker lacks a direct
contract with the owner, the worker has a claim for unjust enrichment
against the owner.

That is exactly what happened here. Here, the Landowners planned
for and requested the infrastructure improvements. They made it look like
they would pay for them via assessments levied on their land that were
supposed to be billed by and paid to the District. They then used their
control of the District to avoid collecting on the assessments. Under these
facts, Markham may pursue a claim for unjust enrichment against the
Landowners.

This rule applies when the intermediary is independent, such as a
general contractor who sits between an owner and a subcontractor. An
owner cannot stiff its contractor and then throw up its hands if, after the
contractor fails to pay, the subcontractor seeks restitution from the owner.
This rule should apply with particular force in a case like this, where the

intermediary is not independent. Here, the Landowners control the District.
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One man—Mark Stapp—is the Chairman of the District. He is also the
President and Director of each of the Landowners. [IR-27 at 3, § 6 (APP133).]
The District Board consists solely of the Landowners’” Representatives. [IR-
27, Ex. 1 at 4-5 (APP146-47).] Mark Stapp signed the Development
Agreement on behalf of the Landowners, and then two weeks later turned
around and signed the construction agreement with Markham on behalf of
the District. [IR-27, Ex. 1 at 18 (APP160) (Development Agreement signed
by Stapp on behalf of Landowners); IR-30 at 21 (APP283) (construction
agreement signed by Stapp on behalf of District).] This reasonably suggests
that the only reason Markham has not been paid is because the Landowners
refuse to collect money from themselves to pay for the work.

Allowing the Landowners to retain the undisputed benefits of
Markham’s work without paying anyone would not just grant them a
windfall. It would invite mischief by incentivizing people to use contractual
intermediaries to avoid paying for work that they requested and were
supposed to pay for.

This case highlights just one of the dangers of such a cynical rule. The
Landowners used Arizona law to create the District and put themselves in

charge of it. They obtained financing by causing the District to issue bonds
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secured by assessments on their own properties. They committed to
spending the bond money on infrastructure to benefit their own land. But
they then used their control of the District to avoid collecting on those
assessments when the time came to pay for the improvements. By allowing
the Landowners to escape liability, the superior court’s ruling invites other
developers to similarly exploit this system for their own advantage.

% % *

In sum, the superior court erred by finding that Markham had to plead
that the Landowners engaged in improper conduct to state a claim for unjust
enrichment. Arizona law does not generally require proof of improper
conduct to prevail on an unjust enrichment claim, let alone require such
detailed allegations in a complaint. Wang’s improper-conduct requirement
applies solely to unjust enrichment claims against owners for tenant-
contracted improvements to leasehold property. To end this case at the
pleading stage fails to recognize the narrowness of Wang’s holding, the
caselaw upon which it is based, and longstanding Arizona authority holding
otherwise. It would also undermine the fundamentally equitable purpose

of providing restitution for unjust enrichment. The Court should reverse.
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REQUEST FOR ATTORNEYS’ FEES

Markham requests its attorneys’ fees under ARCAP 21 and A.R.S. § 12-
341.01.

CONCLUSION

The Court should vacate the judgment, reverse the denial of leave to

amend, reverse the dismissal, and remand for further proceedings.
RESPECTFULLY SUBMITTED this 20th day of March, 2023.

OSBORN MALEDON, P.A.

By /s/ Eric M. Fraser
Thomas L. Hudson
Eric M. Fraser
2929 N. Central Ave., Ste. 2100
Phoenix, Arizona 85012

PALECEK & PALECEK PLLC

Karen A. Palecek

James J. Palecek

6263 North Scottsdale Road, Suite 144
Scottsdale, Arizona 85250

Attorneys for Appellant
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5. CIVIL COVERSHEET Dec. 22, 2021
6. SUMMONS Dec. 22, 2021
7. SUMMONS Dec. 22, 2021
8. SUMMONS Dec. 22, 2021
9. SUMMONS Dec. 22, 2021
10. SUMMONS Dec. 22, 2021
11. SUMMONS Dec. 22, 2021
12. SUMMONS Dec. 22, 2021
13. [PART 1 OF 3] FIRST AMENDED COMPLAINT Feb. 3, 2022
14. [PART 2 OF 3] FIRST AMENDED COMPLAINT Feb. 3, 2022
15. [PART 3 OF 3] FIRST AMENDED COMPLAINT Feb. 3, 2022
16. AFFIDAVIT OF SERVICE Mar. 8, 2022
17. AFFIDAVIT OF SERVICE Mar. 8, 2022
18. AFFIDAVIT OF SERVICE Mar. 8, 2022
19. AFFIDAVIT OF SERVICE Mar. 8, 2022
20. ACCEPTANCE OF SERVICE Mar. 21, 2022
21. DEFENDANTS’ MOTION TO DISMISS AMENDED COMPLAINT Apr. 6, 2022
22. NOTICE OF ERRATA Apr. 7, 2022
23. DEFENDANTS’ RULES 7.1(H) AND 12(J) CERTIFICATE OF GOOD Apr. 19, 2022
FAITH CONSULTATION REGARDING MOTION TO DISMISS
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Electronic Index of Record
MAR Case # CV2021-054458

No. Document Name Filed Date

24, [PART 1 OF 2] DEFENDANTS’ MOTION TO DISMISS AMENDED Apr. 22,2022
COMPLAINT

25. [PART 2 OF 2] DEFENDANTS’ MOTION TO DISMISS AMENDED Apr. 22, 2022
COMPLAINT

26. [PART 1 OF 8] PLAINTIFF’'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

27. [PART 2 OF 8] PLAINTIFF’'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

28. [PART 3 OF 8] PLAINTIFF’'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

29. [PART 4 OF 8] PLAINTIFF'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

30. [PART 5 OF 8] PLAINTIFF'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

31. [PART 6 OF 8] PLAINTIFF’'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

32. [PART 7 OF 8] PLAINTIFF’'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

33. [PART 8 OF 8] PLAINTIFF'S MOTION FOR LEAVE TO AMEND FIRST May. 11, 2022
AMENDED COMPLAINT

34, PLAINTIFF’'S RESPONSE TO DEFENDANTS’ MOTION TO DISMISS May. 11, 2022

35. [PART 1 OF 2] DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION May. 23, 2022

TO DISMISS AMENDED COMPLAINT

36. [PART 2 OF 2] DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION May. 23, 2022
TO DISMISS AMENDED COMPLAINT

37. NOTICE OF ERRATA TO DEFENDANTS’ MOTION TO DISMISS May. 31, 2022
AMENDED COMPLAINT (FILED APRIL 22, 2022) AND DEFENDANTS’
REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS AMENDED
COMPLAINT (FILED MAY 23, 2022)

38. DEFENDANTS’ RESPONSE TO PLAINTIFF’'S MOTION FOR LEAVE TO May. 31, 2022
AMEND FIRST AMENDED COMPLAINT

39. PLAINTIFF’'S REPLY IN SUPPORT OF MOTION FOR LEAVE TO AMEND Jun. 13, 2022
COMPLAINT
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Electronic Index of Record
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No. Document Name Filed Date

40. ME: ORAL ARGUMENT SET [06/16/2022] Jun. 21, 2022

41. ME: UNDER ADVISEMENT RULING [08/26/2022] Sep. 1, 2022

42. [PART 1 OF 2] NOTICE OF LODGING OF PROPOSED FORM OF Sep. 6, 2022
JUDGMENT

43. [PART 2 OF 2] NOTICE OF LODGING OF PROPOSED FORM OF Sep. 6, 2022
JUDGMENT

44. NOTICE OF FIRST EXTENSION TO FILE OBJECTION TO FORM OF Sep. 12, 2022
JUDGMENT

45. FINAL JUDGMENT Oct. 24, 2022

46. [PART 1 OF 2] NOTICE OF APPEAL Nov. 18, 2022

47. [PART 2 OF 2] NOTICE OF APPEAL Nov. 18, 2022

APPEAL COUNT: 1
RE: CASE: UNKNOWN
DUE DATE: 12/16/2022

CAPTION: MARKHAM CONTRACTING CO INC VS CAHAVA SPRINGS
PHASE

EXHIBIT(S): NONE
LOCATION ONLY: NONE
SEALED DOCUMENT: NONE
DEPOSITION(S): NONE

TRANSCRIPT(S): NONE
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MARKHAM CONTRACTING CO INC VS CAHAVA SPRINGS PHASE

Electronic Index of Record
MAR Case # CV2021-054458

COMPILED BY: victoria.uko on December 8, 2022; [2.5-17026.63]
\\ntfsnasnew\c2c\C2C-7\CV2021-054458\Group_01

CERTIFICATION: I, JEFF FINE, Clerk of the Superior Court of Maricopa
County, State of Arizona, do hereby certify that the above listed Index of
Record, corresponding electronic documents, and items denoted to be
transmitted manually constitute the record on appeal in the above-entitled
action.

The bracketed [date] following the minute entry title is the date of the
minute entry.

CONTACT INFO: Clerk of the Superior Court, Maricopa County, Appeals
Unit, 175 W Madison Ave, Phoenix, AZ 85003; 602-372-5375
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Clerk of the Superior Court
**%* Electronically Filed ***
09/01/2022 8:00 AM

SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
CV 2021-054458 08/26/2022
CLERK OF THE COURT
HONORABLE SARA J. AGNE J. Holguin
Deputy
MARKHAM CONTRACTING CO INC KAREN A PALECEK
v.
CAHAVA SPRINGS PHASE I INC, et al. J CHRISTOPHER GOOCH
JUDGE AGNE

UNDER ADVISEMENT RULING

See Orders set in LATER
Courtroom 912 — East Court Building

2:30 p.m. This is the time set for an Oral Argument on Plaintiff’s First Amended
Complaint, filed February 3, 2022, Defendants' Motion to Dismiss Amended Complaint filed
April 22, 2022, and Plaintiff’s Motion for Leave to Amend First Amended Complaint filed May
11, 2022 via Court Connect. Plaintiff Markham Contracting Co., Inc. is represented by counsel,
Karen A. Palecek. Defendants Cahava Springs Phase I, Inc., Cahava Springs Development
Corporation, Morningstar Road Properties, Inc., Cahava Springs Community Association, Mark
Stapp, Annie Mathisen and Peter Mathisen are represented by counsel, J. Christopher Gooch.

A record of the proceedings is made digitally in licu of a court reporter.
Discussion is held regarding the status of the case.

The Court has received and reviewed Plaintiff’s First Amended Complaint, filed
February 3, 2022, Defendants' Motion to Dismiss Amended Complaint filed April 22, 2022, and

Docket Code 926 Form VOOOA Page 1
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2021-054458 08/26/2022

Plaintiff’s Motion for Leave to Amend First Amended Complaint filed May 11, 2022 and
subsequent filings related thereto..

Oral Argument commences.

IT IS ORDERED taking these matter under advisement.
3:11 p.m. Matter concludes.

LATER:

The Court received and reviewed Plaintiff’s First Amended Complaint, filed February 3,
2022 (“FAC”); Defendants’ Motion to Dismiss Amended Complaint filed April 22, 2022
(“Motion to Dismiss”); Plaintiff’s Motion for Leave to Amend First Amended Complaint filed
May 11, 2022 (“Motion for Leave to Amend”); as well as subsequent filings related thereto. The
Court has considered the filings and arguments of the Parties, the relevant authorities and
applicable law, as well as the entire record of the case. The Court hereby finds as follows.

On February 27, 2017, Plaintiff entered into a construction agreement with Cahava
Springs Revitalization District (“CSRD”) for construction of infrastructure improvements. (FAC
q17.) CSRD had previously entered into a District Development and Waiver Agreement with
Defendant Cahava Springs Development Corporation, Defendant Cahava Springs Phase 1, Inc.,
Defendant Morningstar Road Properties, Inc., and their respective successors in title. (FAC 912.)
(Defendant Cahava Springs Community Association (“CSCA”) was later created and now owns
real property in CSRD.) (See FAC q12.) Cahava Springs Phase I, Inc., Cahava Springs
Development Corporation, Morningstar Road Properties, Inc., and Cahava Springs Community
Association (collectively, “Property Owner Defendants™) each own certain parcels in CSRD. See
id.

After construction of the infrastructure, a dispute arose between Plaintiff and CSRD.
(FAC 920.) Plaintiff obtained an Arbitration Award against CSRD that was later confirmed in
CV2020-017067 which is in collection proceedings. (FAC 921.) As the Parties noted at oral
argument, UMB Bank N.A. also has a matter pending, CV2022-006277, against the Property
Owner Defendants, as well as CS DEVCO, LLC, and Cahava Springs Investments, Inc.,
involving bonds issued by CSRD.

On December 22, 2021, Plaintiff filed this action asserting an unjust enrichment claim
against Property Owner Defendants. (FAC 9923-31.) Plaintiff also named Mark Stapp (President
and Director of CSCA) and Annie and Peter Mathisen (officers of CSCA)

Docket Code 926 Form VOOOA Page 2
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2021-054458 08/26/2022

(collectively, “Individual Defendants™) in the FAC. (FAC 996-7.) None of the Defendants were
parties to the construction agreement. (Resp. to Mot. to Dismiss, at 9.)

Although the Individual Defendants are named in the FAC, Plaintiff did not allege any
specific allegations against them and in fact proposes to dismiss them in a proposed Second
Amended Complaint. (See Mot. for Lv. to Amend, at its Exh. A, at 3.) Defendants assert that the
Individual Defendants should be dismissed on those grounds. The Court agrees with the Parties.
See Yes on Prop 200 v. Napolitano, 215 Ariz. 458, 464, 468 (App. 2007) (complaint that
contains no allegations against a defendant fails to state a claim against that defendant). THE
COURT FINDS dismissal of the Individual Defendants is appropriate.

As for the Property Owner Defendants, Defendants assert that Plaintiff’s unjust
enrichment claim fails because (1) Plaintiff failed to allege that Defendants were unjustly
enriched; (2) the construction agreement governs; (3) the statute of limitations bars the claim;
and (4) laches bars the claim. (Mot. to Dismiss, at 4.)

Arizona law disfavors motions to dismiss for failure to state a claim upon which relief
can be granted. State ex rel. Corbin v. Pickrell, 136 Ariz. 589, 594 (1983). Moreover, such
motions are not to be used as a vehicle to resolve disputes about the facts or merits of the case.
Coleman v. City of Mesa, 230 Ariz. 352, 363 946 (2012). Instead, the narrow question presented
by the Motion to Dismiss, pursuant to Rule 12(b)(6), Ariz. R. Civ. P., is whether the facts alleged
by Plaintiff are sufficient “to warrant allowing [Plaintiff] to attempt to prove [its] case.” Id.

Defendants contend that Plaintiff failed to allege sufficient facts to support its unjust
enrichment claim. Defendants rely on Wang Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz.
314 (App. 2012). In Wang Elec., the Court analyzed an unjust enrichment claim asserted against
a property owner by a contractor and subcontractors who had been engaged by a tenant to do
work on the property. /d. at 316—17, 992-8.

The Court held that the contractor must show that the owner engaged in improper
conduct in order to hold the owner liable under an unjust enrichment claim. /d. at 319-20, q914-
15, 17. The Court relied on Restatement of Restitution § 110 (1937): “A person who has
conferred a benefit upon another as the performance of a contract with a third person is not
entitled to restitution from the other merely because of the failure of performance by the third
person.” See id. at 319, 414.

Here, Plaintiff entered into a construction contract with CSRD. (FAC q17.) Property
Owner Defendants are all owners of certain parcels in CSRD. (See FAC 912.) Based on the
analysis in Wang Elec., Plaintiff must show that Property Owner Defendants engaged in
improper conduct in order to hold Defendants liable for unjust enrichment. 230 Ariz. at 320.

Docket Code 926 Form VOOOA Page 3
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2021-054458 08/26/2022

Plaintiff did not include any allegations of misconduct by Property Owner Defendants in its
FAC, nor in its proposed Second Amended Complaint for that matter. THE COURT FINDS
that Defendants have failed to state a claim for unjust enrichment against Property Owner
Defendants. See Wang Elec., 230 Ariz. at 320-21.

Defendants’ arguments regarding the statute of limitations and laches are factually
intense arguments that the Court need not address in detail given its findings above on the legal
arguments. Therefore, given the foregoing discussion,

IT IS ORDERED granting Defendants’ Motion to Dismiss Amended Complaint based
on Plaintiff’s failure to allege sufficient facts to support its unjust enrichment claim.

In the Court’s discretion, the Court considered Defendants’ request for attorney’s fees in
view of the factors set forth by the Arizona Supreme Court as those that may be considered to
determine the amount, if any, of a fee award of the type sought by Defendants under A.R.S. §
12-341.01. See Tucson Estates Prop. Owners Ass’n, Inc. v. McGovern, 239 Ariz. 52, 56 (App.
2016) (citing Associated Indem. Corp. v. Warner, 143 Ariz. 567, 571 (1985), factors as including
the merits of the claim, attempts to avoid or settle litigation, hardship caused by a fee award, how
much the prevailing party actually prevailed, novelty of the legal questions at issue, and potential
chilling effects of fee awards in the area of law at issue); see also Fulton Homes Corp. v. BBP
Concrete, 214 Ariz. 566, 569 (App. 2007) (same).

In its discretion, the Court does not find the novelty and merits of Plaintiff’s claim to be
so negligible as to outweigh the fact that Defendants are prevailing early in this litigation in the
posture of a motion to dismiss. The potential chilling effect of a fee award in this stance is
heightened by the fact that Plaintiff has a judgment against CSRD—in which all Defendants
alleged in the proposed Second Amended Complaint are property owners—that Plaintiff remains
in collection proceedings on (see CV2020-017067). Awarding fees to Defendants in this posture
has the potential to encourage non-payment of judgments. Therefore,

IT IS FURTHER ORDERED denying Defendants’ request for attorney’s fees made on
page 13 of the Motion to Dismiss, filed April 22, 2022.

Turning now to Plaintiff’s Motion for Leave to Amend, Plaintiff seeks leave to file its
proposed Second Amended Complaint (“SAC”) to cure any defects and add detail to its unjust
enrichment claim. “Leave to amend must be freely given when justice requires.” Ariz. R. Civ. P.
15(a)(2). The proposed SAC removes the Individual Defendants and adds allegations against the
Property Owner Defendants in support of its unjust enrichment claim, though, as noted above, it
does not add any allegations of misconduct.

Docket Code 926 Form VOOOA Page 4
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2021-054458 08/26/2022

Defendants contend that leave to amend should be denied due to futility. Given the
Court’s findings above, the proposed SAC would need to include allegations that the Property
Owner Defendants engaged in some improper conduct in order to overcome the futility
argument. However, the allegations added in the SAC are related to CSRD’s alleged failure to
invoice the Property Owner Defendants—not any improper conduct by the Property Owner
Defendants themselves. See Motion for Leave to Amend, Ex. A, SAC 930-32; see also Yes on
Prop 200, 215 Ariz. at 464, 468. THE COURT FINDS that the proposed amendment is futile.
See ELM Ret. Ctr., L.P. v. Callaway, 226 Ariz. 287, 292 (App. 2010). Therefore,

IT IS FURTHER ORDERED denying Plaintiff’s Motion for Leave to Amend First
Amended Complaint.

IT ISFURTHER ORDERED that not later than twenty (20) calendar days after the
entry of this order, Defendants must submit a proposed form of judgment. That form of judgment
may incorporate by reference from this minute entry ruling but otherwise should be confined to
Rule 54(c), Ariz. R. Civ. P., language. Ariz. R. Civ. P. 58(a)(2)(B) governs objection and reply
times regarding the proposed form of judgment. The Court will rule thereafter.

Docket Code 926 Form VOOOA Page 5
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CLERK OF THE SUPERIOR COURY
0CT 2% 2022 <.ogpme
J. Holguin, Deputy
FENNEMORE CRAIG, P.C.
1 || J. Christopher Gooch (No. 019101)
Tyler D. Carlton (No. 035275)
2 || 2394 E. Camelback Road, Suite 600
Phoenix, Arizona 85016
3 || Telephone: (602) 916-5000
Email: cgooch@fennemorelaw.com
4 || Email: tcarlton(@fennemorelaw.com
Attorneys for Defendants
5
SUPERIOR COURT OF ARIZONA
6
MARICOPA COUNTY
7
MARKHAM CONTRACTING CO., INC., | No. CV2021-054458
8 || an Arizona corporation,
%) FINAL JUDGMENT
9 Plaintiff,
(Assigned to Hon. Sara Agne)
10 V.
11 || CAHAVA SPRINGS PHASE I, INC., a
Nevada corporation; CAHAVA SPRINGS
12 | DEVELOPMENT CORPORATION, a
Nevada corporation; MORNINGSTAR
13 || ROAD PROPERTIES, INC,, a Nevada
corporation, CAHAVA SPRINGS
14 | COMMUNITY ASSOCIATION, an
: Arizona non-profit corporation; MARK
15 || STAPP, an individual as President of an
administratively dissolved corporation;
16 || ANNIE MATHISEN and PETER
MATHISEN, husband and wife, as
17 || Secretary and Vice-President/Treasurer of
an administratively dissolved corporation,
18
Defendants.
19
20 This matter came before the Court pursuant to Defendants’ Motion to Dismiss and
21 || Plaintiff’s Motion for Leave to Amend. The Court—having reviewed the First Amended
22 || Complaint and all related filings on both motions in their entirety and having heard oral
23 || argument thereon—made its ruling pursuant to the Under Advisement Ruling dated August
24 || 26,2022 (and filed September 1, 2022).
25 Based upon the foregoing, and good cause appearing therefore:
26 IT ISHEREBY ORDERED, ADJUDGED, AND DECREED as follows:
FENNEMORE CRAIG, P.C.

28067348
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1 1 Judgment is entered in favor of Defendants and against Plaintiff. Plaintiff to
2 take nothing, and the First Amended Complaint and action are dismissed with
3 prejudice.

4 2. Each party shall bear its own attorney’s fees and costs.

5 3. The Court finds that there are no further matters that remain pending before
6 this Court and judgment is entered pursuant to Arizona Rule of Civil
7 Procedure 54(c).

8

9 DATED this Zq_ﬁday of- EBtesnbe

J—
(=]

Hon. Sara Agné)
Maricopa County Superior Court

[ NN NG R N R N5 R 5 R (S B el T S = S o S
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26

FENNEMORE CRAIG, P.C.
ATTOKNEYS AT LAw
PHOENIX
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17
18
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20
21
22
23
24
25
26
27
28

PALECEK & PALECEK PLLC
ATTORNEYS AT LAW

6263 N. Scottsdale Rd., Suite 144
Scottsdale, Arizona 85250
Telephone: (602) 522.2454
Facsimile: (602) 522.2349

Karen A. Palecek #011944
kpalecek(@paleceklaw.com

James J. Palecek #015953
jpalecek@paleceklaw.com
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Clerk of the Superior Court
*** Electronically Filed **
M. DeLaCruz, Deputy
2/3/2022 10:03:09 AM
Filing ID 13895726

Attorneys for Markham Contracting Co., Inc.

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

MARKHAM CONTRACTING CO.,
INC., an Arizona corporation,

Plaintiff,

CAHAVA SPRINGS PHASE I, INC,, a
Nevada corporation; CAHAVA
SPRINGS DEVELOPMENT
CORPORATION,; a Nevada
corporation; MORNINGSTAR ROAD
PROPERTIES, INC., a Nevada
corporation; CAHAVA SPRINGS
COMMUNITY ASSOCIATION, an
Arizona non-profit corporation; MARK
STAPP, an individual as President of an
administratively dissolved corporation;
ANNIE MATHISEN and PETER
MATHISEN, husband and wife, as
Secretary and Vice-President/Treasurer
of an administratively dissolved
corporation; DOES 1-100; BLACK
CORPORATIONS 1-100; WHITE
PARTNERSHIPS 1-100; BLUE LILCS 1-
100,

Defendant.

CASE NO. CV2021-054458

FIRST AMENDED COMPLAINT
(Unjust Enrichment)

(Eligible for Commercial Conrt)

3
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1 Markham Contracting Co., Inc. (“Markham”), by and through undersigned counsel,
2 for its First Amended Complaint against the above-named defendant, states as follows:

j PARTIES, JURISDICTION & VENUE

5 1. Markham is an Arizona corporation, with its principal place of business in

6 | Phoenix, Arizona. Markham is a duly licensed contractor under license numbers 144801,

71 046809, and 072454 and authorized to do and is doing business in Arizona.

8
2. Defendant Cahava Springs Phase I, Inc. (“CS Phase 17), is a Nevada
9
10 corporation holding itself out as authorized to do business in the State of Arizona. Defendant

11 | CS Phase Iis an Owner of certain lots / parcels of land located in the Cahava Springs

12 | Revitalization District (“District”).

13 3. Defendant Cahava Springs Development Corporation (“CSDC”) is a Nevada
14

corporation holding itself out as authorized to do business in the State of Arizona. Defendant
15
16 CSDC is an Owner of certain lots / patcels of land located in the Cahava Springs

17 | Revitalization District.

18 4. Defendant Morningstar Road Properties, Inc. (“Morningstar”), is a Nevada
19
corporation holding itself out as authorized to do business in the State of Arizona. Defendant
20
51 Morningstar is an Owner of certain lots / patcels of land located in the Cahava Springs

2 Revitalization District.

23 5. Defendant Cahava Springs Community Association (“CSCA”) is an Arizona
24 corporation holding itself out as authorized to do business in the State of Arizona. Defendant
= CSCA is an Owner of certain lots / patcels of land located in the Cahava Springs

26

7 Revitalization District. CSCA is listed as “Inactive” with the Arizona Corporation

28 | Commissions and was administratively dissolved on August 24, 2021, for its failure to file an
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1 | Annual Report for three consecutive years.

2 0. Defendant Mark Stapp (“Stapp’) is the President and Director of Defendant
i CSCA. If Defendant Stapp is married, then Jane Doe Stapp will be added when the same is
5 ascertained as Stapp would have been acting for the benefit of the marital community.
6 7. Defendant Annie Mathisen and Defendant Peter Mathisen (“Mathisen”) are
7| husband and wife and at all times acted on behalf of the marital community. Annie Mathisen
s is Secretary of Defendant CSCA and Peter Mathisen is the Vice-President and Treasurer of
1(9) Defendant CSCA.
11 8. Defendant JOHN DOES 1-100, JANE DOES 1-100, BLACK

12 | CORPORATIONS 1-100, and WHITE PARTNERSHIPS 1-100, whether singular or plural

13 are fictitious names, designating an individual or individuals, masculine or feminine, and are
1: legal entities unknown to Plaintiff whose true name or names Plaintiff prays may be added
16 when discovered as if correctly named originally.

17 9. All events subject to this dispute took place in Maricopa County, Arizona and

I8 | the property subject to this dispute is located in Maricopa County, Arizona.

19
10.  Jurisdiction and venue are proper in this Court.
20
. BACKGROUND
2 11.  Cahava Springs Revitalization District (“CSRD”) is a special purpose tax-

23 | levying public improvement district which was formed on February 15, 2017, for the

24 purposes of the Constitution and the laws of the State of Arizona and a municipal
25
corporation for certain purposes of the laws of the State of Arizona.
26
7 12. CSRD entered into a District Development and Waiver Agreement with the

28 | real property owners and Defendants set forth herein. Specifically, CSDC, the developer, CS
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1 | Phase I, Morningstar, and their successors in title (‘Landowners™), all having an interest in the

2 real property within the District. Defendant CSCA also owns real property within the District
3
but was not an entity at the time of the District Development and Waiver Agreement. The
4
5 transfer of property occurred on December 11, 2018. A copy of the District Waiver and

6 | Development Agreement is attached hereto as Exhibit 1 and incorporated herein by

reference.
8 . . .
13. The Landowners are identified and considered the assessed property and are
9
10 assessed the respective amounts as shown on Exhibit A to the Exhibit 1 District

11 | Development and Waiver Agreement.

12 14.  The Exhibit 1 Agreement specifies the conditions and terms for development,
13 acquisition, construction, and financing of the infrastructure.

1: 15. The Exhibit 1 Agreement also outlines the repayment of the costs for the

16 infrastructure over a period of time and specifically identifies the dollar value of the special

17 | assessment lien bonds of the District that could be issued and were issued to provide monies

I8 | for certain infrastructure purposes.

19 . o .
16.  Itis clear from the District Development and Waiver Agreement that the
20
infrastructure costs are to be equally apportioned to the various lots in the subdivisions
21

2 described on Exhibit B of Exhibit 1.

23 17. On or about February 27, 2017, Markham and Cahava Springs Revitalization
24 | District (“CSRD”) entered into a written construction agreement related to the construction
2 of the infrastructure improvements referenced in the District Development and Waiver

26

7 Agreement for Cahava Springs, located in Cave Creek, Arizona. A copy of the written

28 | agreement is attached hereto as Exhibit 2 and incorporated herein by reference.
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1 18. Markham constructed the infrastructure for the development at the request of
2 Cahava Springs Revitalization District.

i 19.  The infrastructure project benefits the surrounding property owned by the

5 above-named Defendants.

6 20. A dispute arose between Markham and Cahava Springs Revitalization District

7| which proceeded to an Arbitration hearing and subsequent Arbitration Award in Markham’s
favor.

10 21.  The Arbitration Award has been confirmed with the Maricopa County

11 | Superior Court in Case No. CV2020-017067. A copy of the Order Confirming Arbitration

12 | Award and Final Judgment is attached hereto as Exhibit 3 and incorporated herein by

B reference.
14
COUNT ONE

15 (Unjust Enrichment)
16 22.  Plaintiff Markham reasserts Paragraphs 1 through 21 of its Complaint as if fully
17

set forth herein.
18
19 23.  On February 22, 2017, the Board of Directors of CSRD adopted an

20 | Assessment Resolution, identified as the Original Assessment Resolution. Wherein the Board

21| Jevied assessments on properties within the District benefitted by the acquisition and
22
construction of certain public infrastructure improvements. Thus, the Board of CSRD
23
4 recognized the benefit of the construction work performed by Markham and revised the

75 | Assessment Roll to reflect the revised plat of the reallocation of the assessment area and the

26 | vatious patcel numbers. A copy of the Amendment to the Assessment Resolution is attached

27| hereto as Exhibit 4 and incorporated herein by reference.

28
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1

2 24.  Upon information and belief, Defendants CS Phase I, CSDC, Morningstar, and
i CSAC, the Owners of the Real Property, have not paid for labor and materials supplied by

5 Plaintiff Markham and CSRD likely has not collected the assessments to pay for the

6 | infrastructure work performed. However, CSRD continue the levy of assessments against the

7 parcels within the District in the amounts set forth on the Amended Assessment Roll from

8
June 2018. See Exhibit 4, Section 2.
9
10 25. Defendants CS Phase I, CSDC, Morningstar, and CSAC have received a

11 | benefit for which they have not paid anyone and, specifically, not Markham.

12 26. It would be unjust to allow Defendants to retain such benefit without paying
13 for it.
14
27.  Markham is owed the principal amount of $6,427,060.18 pursuant to the
15
16 Exhibit 3 Order Confirming Arbitration Award and Final Judgment.
17 28. Given the equal apportionment of the lots for the infrastructure costs,

I8 | Markham’s Judgment should be equally apportioned to the lots as set forth in the Exhibit F

19
attached to Exhibit 1.
20
51 29. The entities have received the benefit as set forth in the Award that is attached

7o | s Exhibit 2 to the Exhibit 3 Order Confirming Arbitration Award and Final Judgment. No

23 | one has paid for any of the infrastructure improvements performed by Markham and

24 | Markham is entitled to Judgment as set forth herein.

2 30.  Plaintiff Markham is entitled to recover its reasonable attorneys’ fees and costs
26

7 for this quasi-contract action pursuant to A.R.S. §12-341.01.

28
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31.  If this action is determined by Default Judgment, Plaintiff Markham requests

reasonable attorneys’ fees in the amount of no less than $20,000, plus after-accruing fees and

COSts.

WHEREFORE, Plaintiff Markham prays for Judgment against all Defendants on this
First Claim for Relief for Unjust Enrichment as follows:
A.

B.

DATED this 3+ date of February, 2022.

Go to Table of Contents - Appendix

Principal Damages in the amount of at least $6,427,060.18;
Interest at the rate of 10% per annum;

Costs;

Attorneys’ fees pursuant to A.R.S. § 12-341.01;

For such other and further relief as the Court deems just and proper.

PALECEK & PALECEK, P.L.L.C.

By:  /s/ Karen A. Palecek
Karen A. Palecek
6263 N. Scottsdale Road, Suite 144
Scottsdale, AZ 85250
Attorneys for Plaintiff Markham
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When Recorded Return To: 20 D O C u m e nt
Ballard Spahr LLP
1 East Washington Street, Suite 2300 14

mo.

Phoenix, Arizona 85004
Attention: Tyler Cobb

DISTRICT DEVELOPMENT AND WAIVER AGREEMENT
(CAHAVA SPRINGS REVITALIZATION DISTRICT)

As of February 15, 2017
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DISTRICT DEVELOPMENT AND WAIVER AGREEMENT
(CAHAVA SPRINGS REVITALIZATION DISTRICT)

THIS DISTRICT DEVELOPMENT AND WAIVER AGREEMENT (CAHAVA
SPRINGS REVITALIZATION DISTRICT), dated as of February 15, 2017 (this “Agreement”),
is entered into by and among Cahava Springs Revitalization District, a special purpose, tax-
levying public improvement district for the purposes of the Constitution and laws of the State of
Arizona (the “State”) and a municipal corporation for certain purposes of the laws of the State
(together with its successors in interest, the “District”), Cahava Springs Development Corporation,
a Nevada corporation (the “Developer”), Cahava Springs Phase 1, Inc., a Nevada corporation
(“Phase 1) and Momingstar Road Properties, Inc., a Nevada corporation (“Morningstar” and
together with the Developer, Phase 1 and their respective successors in title, the “Landowners”),
having an interest in real property in the District.

WHEREAS, the Landowners hold title to all of the real property (the "Assessed
Property") comprising the District in the respective amounts shown on Exhibit “A” hereto; and

WHEREAS, pursuant to Title 48, Chapter 39 of the Arizona Revised Statutes (the “Act”),
and Section 9-500.05 of the Arizona Revised, Statntes the District and the Landowners may enter
into “development agreements” to specify, among other things, conditions, terms, restrictions and
requirements for development, acquisition, construction and financing of “infrastructure” (as
such term is defined in the Act) and subsequent reimbursement or repayment of the costs thereof

over a period of time; and

WHEREAS, with regard to the Property, the District and the Landowners wish to enter into
a development agreement for the purpose of specifying certain matters relating particularly to the
District’s acquisition and construction of certain infrastructure and the Landowners’ waiver of
rights, actions and requirements, all pursuant to the Act; and

WHEREAS, this Agreement is a “development agreement” which is consistent with
the “general plan” (as defined in Section 9-461 of the Arizona Revised Statutes) for the Town of
Cave Creek, Arizona (the “Municipality”), and the “general plan” (as defined in the Act) (the
"General Plan") for the District filed with the Clerk of the Municipality, on April 16, 2015, and as
in effect on the date of this Agreement; and

WHEREAS, special assessment lien bonds of the District may be issued by the District

(pursuant to the Act) to provide moneys to finance certain “infrastructure purposes” (as such term
is defined in the Act) described in the General Plan; and
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WHEREAS, the board of directors of the District (the "District Board"), as nearly as
practicable pursuant to the procedures prescribed by Sections 48-576 through 48-589, Arizona
Revised Statutes, or such other procedures as the District Board provides, may levy assessments of
the costs of any infrastructure or infrastructure purpose on any land in the District based on the
benefit determined by the District Board to be received by the land, and issue and sell bonds payable
from amounts to be collected from the special assessments pursuant to the terms of this Agreement;
and

WHEREAS, the District held an election on February 2, 2016 (the “Election”), at which the
persons who were then qualified to vote pursuant to the Act authorized the District Board to (i) levy
special assessments against all taxable property in the District in a maximum amount of $105,000 per
lot and issue and sell special assessment bonds, payable from amounts collected from the special
assessments, in order to provide moneys to acquire and construct certain “infrastructure” (as such
term is defined in the Act), generally described in Exhibit “B” attached hereto (the “District
Improvements”) and to acquire from the Landowners certain existing work, including plans and
specifications for the development of the District (the “Developer Improvements”), consistent with
the General Plan and (ii) levy an annual ad valorem tax on the taxable real and personal property in
the District, at a rate not to exceed thirty cents ($.30) per one hundred dollars of assessed valuation,
to be used for the operation and maintenance expenses of the District; and

WHEREAS, pursuant to resolutions adopted by the District Board on October 31, 2016 (the
“Authorizing Resolution™), the District assessed the lots in the District, authorized the issuance and
sale of not to exceed $16,680,000 in aggregate original principal amount of Cahava Springs
Revitalization District (Town of Cave Creek, Arizona) Special Assessment Bonds, Series 2017A (the
“Series 2017A Bonds”) and not to exceed $5.000 000 in aggregate original principal amount of
Cahava Springs Revitalization District (Town of Cave Creek, Arizona) Subordinated Special
Assessment Bonds, Series 2017B (the “Series 2017B Bonds” and, together with the Series 2017A
Bonds, the “Series 2017 Bonds”), and approved the execution and delivery of an Indenture of Trust,
dated as of March 1, 2017 (the “Indenture”) with Zions Bank, a division of ZB, National
Association, as trustee (the “Trustee”), providing for the issuance, sale, registration, transfer and
payment of, and security for the Series 2017 Bonds; and

WHEREAS, pursuant to Pre-Development and Annexation Agreement, dated April 25,
2005, between the Municipality and the Developer's predecessors in interest with respect to the
Property, the Developer's predecessors in interest agreed with the Municipality to dedicate to the
Municipality the District Improvements upon completion thereof; and

WHEREAS, pursuant to the Act, the District may enter into this Agreement with the
Landowners as a “development agreement” providing for the purchase by the District from the
Landowners of certain existing infrastructure, the disbursement and investment of proceeds of the
Series 2017 Bonds to acquire and construct additional infrastructure and for the agreement and
waiver by the Landowners as to certain matters, rights, actions and requirements; and

NOW, THEREFORE, in the joint and mutual exercise of their powers, and in consideration
of the above premises and of the mutual covenants herein contained and for other valuable
consideration and subject to the conditions set forth herein, the parties hereto agree that:

2-
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ARTICLE I

ACQUISITION AND CONSTRUCTION

Deposit of Bond Proceeds and Developer Funds. The District will deposit the
proceeds from the sale of the Series 2017A Bonds with the Trustee. A portion of the proceeds of
the Series 2017A Bonds will be used to finance the District Improvements generally described
on Exhibit “B” attached hereto. The Series 2017B Bonds will be issued and delivered to the
Developer on each July 1%, representing the aggregate Series B Assessments (as defined in the
Indenture) on lots in the District sold subsequent to the preceding July 1, in consideration of the
Landowners' sale and assignment to the District of the Developer Improvements generally
described on Exhibit “B” attached hereto. Concurrently with the issuance of the Series 2017A
Bonds, the Landowners will deposit the Developer Funds (as defined in the Indenture) with the
Trustee, which will be used to finance the Phase 1 Improvements generally described on Exhibit
“B” attached hereto (the “Phase I Improvements” and, together with the District Improvements
and the Developer Improvements, the “2017 Improvements™).

District Acquisition or Construction of Public Infrastructure. To the extent
permitted by law, the District may acquire or construct infrastructure in or related to and
specifically supporting the District, as provided herein, including the 2017 Improvements.

(a) Procurement of Improvements. The parties agree that the construction
of the District Improvements and the Phase 1 Improvements has been bid, and the District
Improvements and the Phase 1 Improvements will be constructed, in accordance with the

for bidding and constructing projects pursuant to Title 34, Chapter 2, Article 1, Arizona Revised
Statutes (“Title 34”). In particular, the District has advertised for and procured the construction
of the 2017 Improvements based on plans, specifications, bidding and contract documents
prepared by or at the direction of the Developer, and that contracts for the construction of the
2017 Improvements have been awarded to the lowest responsible bidder as determined by the
District in consultation with the Developer, all in conformity with Title 34.

Development Manager. In order to manage the installation of the 2017
Improvements and to coordinate the efficiency of all construction activity, the District may retain
the Developer as the agent of the District (“Development Manager”). To the extent that the
Development Manager does not perform the construction management function, the construction
manager selected by the Developer shall be mutually agreeable to both parties. The District
agrees that the Development Manager shall not be required to post any payment or performance
or improvement security or performance bonds for infrastructure improvements directly funded
with the Series 2017 Bonds.

Dedication of Improvements. Upon the District Engineer’s (as defined in the
Indenture) certification that the District Improvements have been fully completed to applicable
standards and specifications of the Municipality, Maricopa County, the State and the United
States of America, as applicable, the District will dedicate the 2017 Improvements, together with
all necessary property and easements, to the Municipality.

-3-

DMWEST #14647335 v8

APP086



Go to Previous View 20170149305 Go to Table of Contents - Appendix

ARTICLE I

FINANCING OF ACQUISITION AND CONSTRUCTION

Issuance and Sale of Series 2017 Bonds. The District Board may take all such
action as may be necessary for the District to issue and sell, pursuant to the provisions of the Act,
the Series 2017 Bonds, in one or several series, in amounts sufficient to pay (i) the total cost of
the District Improvements and the Developer Improvements, (ii) all relevant issuance costs
related to the applicable series of Bonds, (iii) capitalized interest for a period not in excess of that
permitted by the Act and the Code (as hereinafter defined), and (iv) to the extent permitted by
law, the costs of funding a debt service reserve fund in an amount not in excess of that permitted
by the Act and the Code.

Section 2.2 Levy of Assessments; Acceptance.

(a) The Series 2017A Bonds will be special assessment lien bonds payable
from amounts collected from, among other sources, a special assessment of $72,521.74 per lot
(the “Series A Assessment”) on the lots in the District. The Series 2017B Bonds will be special
assessment lien bonds payable from amounts collected from, among other sources, a separate
special assessment of $21,739.13 per lot (the “Series B Assessment” and, together with the Series
A Assessment, the “Assessments”) on the lots in the District.

b) The Assessments have been levied as nearly as practicable in accordance
with the procedures prescribed by Sections 48-576 through 48-589 of the Arizona Revised
Statutes upon the lots in the District basgd the benefits to be received by each lot, as

nn
Inofficial Document

determined by the District Board based upon the report of the District Engineer.

(1) So long as a particular lot is subject to the Deed of Trust (as
defined in the Indenture), the Assessment relating to such lot will be billed to the respective
Landowners of such lot by the District annually on or before October 1 of each year. Not less
than one-half of such Assessment shall be due and payable on or before November 1 of such
year and any balance shall be due and payable on or before May 1 of the following year.
Assessments will be deemed delinquent if one-half of an Assessment then due is not paid prior to
November 1 of the year in which due or any balance is not paid prior to May 1 of the succeeding
year.

(ii) Once a particular lot is released from the Deed of Trust pursuant to
Section 2.9 of the Indenture, Assessments with respect to such lot may be billed and collected by
the Maricopa County Treasurer pursuant to an assessment collection agreement in substantially
the form attached hereto as Exhibit “C” (an “Assessment Agreement”) and in accordance with the
procedures prescribed by Sections 48-599 and 48-600 of the Arizona Revised Statutes.

(©) The Landowners hereby agree to accept the Assessments, which are in an
amount not more than permitted pursuant to State law and acknowledge that the Assessed
Property (as defined in the Indenture) will benefit from the 2017 Improvements in an amount not
less than the Assessments. The District has recorded the Assessments in the Office of the
County Recorder of Maricopa County, Arizona in accordance with State law.

4-
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(d) The District Board may modify the Assessments after the Assessments
have been legally assessed to correspond to subsequent changes in the development of the
Assessed Property but in no case shall the Assessments be reduced below the total amount
necessary to provide for debt service for the corresponding Series 2017 Bonds or increased
above the amount authorized in the Election without the approval of the Landowners and
successors/landowners, as provided by Section 48-6818 of the Arizona Revised Statutes. The
parties (i) acknowledge that all or a portion of the District may be replatted and (ii) consent and
agree to any reallocation of the Assessments as a result thereof, provided that the reallocation of
the Assessments is consistent with the provisions of the Indenture. The Assessments will be
binding upon the Landowners whether or not the 2017 Improvements are completed in
substantial compliance with the final plans and specifications.

(e) The Landowners hereby acknowledge that lenders and other parties
involved in financing future improvements on the Assessed Property (including mortgages for
single-family residences) may require that liens associated with the Assessments (or applicable
portions thereof) be paid and released prior to making a loan and/or accepting a lien with respect
to any such financing.

Section 2.3  Series 2017A Bonds.

(a) The aggregate principal amount of the Series 2017A Bonds which may be
authenticated, delivered and outstanding pursuant to the Indenture is limited to $16,680,000.
The Series 2017A Bonds will be issued concurrently with the execution and delivery of the
Indenture.

(b) Series A Assessments may be prepaid, in whole and not in part, by paying
the following amount, in cash, to the District: (i) the whole amount of the unpaid principal of the
Series A Assessment to be prepaid, plus (ii) interest accruing to the date of the next installment
plus (iii) any administrative or other fees charged by the District or the Trustee with respect
thereto and less (iv) the pro-rata share of the reserve fund allocable to the Series A Assessment to
be prepaid.

Section 2.4  Series 2017B Bonds.

(a) The Series 2017B Bonds are being issued to the Developer in exchange
for the Developer Improvements previously acquired or constructed by the Developer, and may
be issued only upon satisfaction of the requirements hereof. The aggregate principal amount of
the Series 2017B Bonds which may be authenticated, delivered and Outstanding pursuant to the
Indenture is limited to $5,000,000. The Series 2017B Bonds shall be issued, in installments, on
July 1 of each year in principal amounts equal to the aggregate Series B Assessments on the lots
in the District which have been sold to Persons (as defined in the Indenture) not affiliated with
the Landowners subsequent to the preceding July 1 and which Series B Assessments have not
been prepaid as of such July 1. If any such Series B Assessments are prepaid prior to July 1 such
that a corresponding principal amount of Series 2017B Bonds will not be issued, the District will
transfer to the Landowners, or their order, all such proceeds received from the prepayment of
such Series B Assessments immediately upon receipt. Notwithstanding any provisions hereof,
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repayment of the Series 2017B Bonds shall be subordinate to repayment of the Series 2017A
Bonds, as provided in the Indenture.

(b) The Landowners will cause the District to be notified of the initial
transfers of title to each lot within the District. On July 1 of each year, the District shall cause to
be prepared, executed and delivered to the Trustee Series 2017B Bonds in a principal amount
equal to the aggregate Series B Assessments levied on lots in the District that have been sold
subsequent to the preceding July 1 and that remain unpaid, and the Trustee shall thereupon
authenticate, register and deliver such Series 2017B Bonds to the Developer pursuant to the
Indenture and this Agreement. Concurrently therewith, the District shall also provide
appropriate notice of such Series B Assessments to the Maricopa County Treasurer if such Series
B Assessments will be collectible pursuant to an Assessment Agreement, as provided in Section
2.2(b) hereof.

(c) After Series 2017B Bonds have been issued, Series B Assessments
corresponding thereto may be prepaid, in whole and not in part, by paying the following amount,
in cash, to the District: (i) the whole amount of the unpaid principal of the Series B Assessment
to be prepaid, plus (ii) interest accruing to the date of the next installment plus (iii) any
administrative or other fees charged by the District or the Trustee with respect thereto. Upon
prepayment of any Series 2017B Bonds, the Developer will immediately surrender to the Trustee
for cancellation the Series 2017B Bonds so prepaid and redeemed.

Section 2.5 Nonpayvment of Assessment and General Property Taxes.

(a) Nonpayment of any /\U"soggls[gwr{“legnt for Assessed Property subject to the Deed
of Trust and collectible by the District pursuant to Section 2.2(b)(i) hereof will constitute an
Event of Default hereunder and under the Deed of Trust with respect to all Assessed Property
subject to the Deed of Trust, entitling the Trustee to exercise its rights and remedies pursuant to
the Deed of Trust to recover the entire unpaid Assessments, including the delinquent

installment(s), for all Assessed Property subject to the Deed of Trust.

(b) Nonpayment of general property taxes for Assessed Property subject to the
Deed of Trust will constitute an Event of Default hereunder and under the Deed of Trust with
respect to all Assessed Property subject to the Deed of Trust, entitling the Trustee to exercise its
rights and remedies pursuant to the Deed of Trust to recover and pay delinquent general property
taxes, including any other delinquent taxes, for all Assessed Property subject to the Deed of
Trust.

(c) In the event of nonpayment of any Assessment collectible pursuant to an
Assessment Agreement, the District will comply as nearly as practicable with the procedures
prescribed by Sections 48-601 through 48-607 of the Arizona Revised Statutes, for the collection
of delinquent Assessments, the sale of delinquent property and the issuance and effect of the
deed, provided that, in no event will the District or the Municipality be required to purchase any
Assessed Property at any such delinquency sale if there is no other purchaser. Each lot for which
there is a delinquent Assessment collectible pursuant to an Assessment Agreement will be
offered for sale separately. Proceeds from the sale of such delinquent property in an amount
equal to the entire unpaid Assessment, including the delinquent installment(s), will be paid to the

-6-

DMWEST #14647335 v8

APP089



Go to Previous View 20170149305 Go to Table of Contents - Appendix

Maricopa County Treasurer, who will deposit such proceeds with the Trustee for deposit, in turn,
to the Assessment Fund created pursuant to the Indenture.

Section 2.6 Nature of Agreement. This Agreement as it relates to the
Landowners shall be a covenant and agreement running with the Assessed Property and shall be
recorded in the records of the Maricopa County (Arizona) Recorder, as a lien and encumbrance
against the Assessed Property. Upon the sale, transfer or other conveyance by the Landowners
of their right, title and interest in and to the Assessed Property, or any part thereof, unless
released from the Deed of Trust in accordance with the release provisions set forth therein and in
the Indenture, the Assessed Property, or such part thereof, shall continue to be bound by all of
the terms, conditions and provisions hereof; any purchaser, transferee or subsequent owner shall
take such Property subject to all of the terms, conditions and provisions hereof, and any
purchaser, transferee or subsequent owner shall be entitled to all of the rights, benefits and
protections afforded the predecessor in interest thereof by the terms hereof. To the extent that
the Assessments remain unpaid, the Assessments shall constitute liens against the Assessed
Property in the amounts indicated in the Assessment diagram, as provided by, and pursuant to,
this Agreement and the Act and shall be enforceable and collectable with the same force and
effect originally provided to them.

Section 2.7  Additional Districts. The parties acknowledge that the District
may be divided into additional improvement districts or assessment districts from time to time
for the purpose of constructing or acquiring specific improvements and levying special
assessments related to the same.

ARTICT E T{]

Unofficial Document

GENERAL REQUIREMENTS.

Section 3.1 Limited Offering of Bonds; Transfer Restrictions. The District
intends to issue tax-exempt bonds to finance the cost of eligible infrastructure and related costs
as provided in the Act If Series 2017 Bonds are issued by the District on a non-rated basis, the
Series 2017 Bonds shall be sold only to Qualified Institutional Buyers (as defined in Rule 144A
promulgated pursuant to the Securities Act of 1933, as amended (the "Securities Act")) or
Accredited Investors (as defined in Rule 501(a)(1)-(3) of Regulation D promulgated pursuant to
the Securities Act). No secondary market transfer restrictions shall apply provided such
secondary market transfers are made to Qualified Institutional Buyers or Accredited Investors,
the status of which shall be verified through the broker/dealer network. Notwithstanding the
foregoing, the Developer will not transfer the Series 2017B Bonds, except to an affiliate of the
Developer, without the prior written consent of the District and receipt by the District of an
opinion of counsel reasonably acceptable to the District and the Trustee substantially to the effect
that such transfer will not violate the securities registration laws of the United States or of the
State.

Section 3.2 Disclosure of Limited Liability. Any disclosure document
prepared in connection with the offer or sale of Series 2017 Bonds must clearly indicate that
neither the Municipality nor the State or any political subdivision of either shall be liable for the

-7-
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payment or repayment of the Series 2017 Bonds, and neither the credit nor the taxing power of
the Municipality, the State, or any political subdivision of either shall be pledged therefore.

Section 3.3  Disclosure to Purchasers. One or more disclosure documents
must be provided by the Developer or its successors to each potential purchaser of Assessed
Property disclosing the existence and amount of the Assessments or tax, if effective (assuming
such Assessment or tax remains unpaid at the time of sale to the potential purchaser). In the
event that a particular lot has not already been sold to a Person not affiliated with the
Landowners, the disclosure documents must disclose that installments on the Series B
Assessment will become payable with respect to that particular lot on the next July 1 if such
Series B Assessment is not prepaid prior thereto. Each potential purchaser must acknowledge in
writing that the purchaser has received and understood such disclosure documents. The District
shall maintain records of the written acknowledgments. To provide evidence satisfactory to the
District Board that any prospective purchaser of land within the boundaries of the District has
been notified that such land is within the boundaries of the District and that the Series 2017
Bonds may be then or in the future outstanding, a disclosure pamphlet substantially in the form
of Exhibit "E" hereto (the “Pamphlet”) shall be produced and delivered to each purchaser;
provided, however, that the Pamphlet may be modified from the form set forth as Exhibit "E"
hereto in the future as necessary to adequately describe the District, the Series 2017 Bonds and
sources of payment thereof as agreed by the District Board and the Developer.

Section 3.4  Continuing Disclosure Undertaking. So long as the aggregate
unpaid Series A Assessments levied on lots owned by the Landowners or any future owner of the
Assessed Property are equal to at least twenty percent (20%) of the total principal amount of the
Series 2017A Bonds then outstanding, the dsmaoamer 1 and/or such owner, as applicable, solely
with respect to its Assessed Property, will provide any and all information needed, as reasonably
requested by the District, to comply with the information reporting requirements contemplated
by Section 240.15¢2-12 of the General Rules and Regulations promulgated pursuant to the
Securities Exchange Act of 1934, as amended.

ARTICLE IV

MAINTENANCE AND OPERATION

O&M Tax Levy. The parties acknowledge that the voters of the District have
approved a special operation and maintenance tax levy (the “O&M Tax Levy”) at a rate up to
thirty cents ($.30) per one hundred dollars of assessed valuation per annum, as determined by the
District Board, with respect to all taxable real and personal property in the District. Proceeds of
any O&M Tax Levy may be used by the District for any lawful maintenance, operational or
administrative purpose of the District, as provided in the Act.

DMWEST #14647335 v8
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ARTICLE V

INDEMNIFICATION: INSURANCE

Section 5.1 Landowners' Indemnification.

(a) Except as otherwise provided in subsection (c) of this Section 5.1, the
Landowners (i) agree to indemnify and hold harmless the District and each director, trustee,
partner, member, officer, official, independent contractor or employee thereof and each person, if
any, who controls the District within the meaning of the Securities Act (any such person being
herein sometimes called an “Indemnified Party”), for, from and against any and all losses,
claims, damages or liabilities, joint or several (A) to which any such Indemnified Party may
become subject, under any statute or regulation, at law or in equity or otherwise, insofar as such
losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon
any untrue statement or alleged untrue statement of a material fact set forth in any offering
statement or memoranda relating to the Series 2017A Bonds, or any amendment or supplement
thereto, or arise out of or are based upon the omission or alleged omission to state therein a
material fact required to be stated therein or which is necessary to make the statements therein, in
light of the circumstances in which they were made, not misleading in any material respect, but
solely to the extent that such untrue statements, alleged untrue statement, omission or alleged
omission contained in any offering statement was made in reliance upon and in conformity with
information provided by any Owner or an affiliate of any Owner for inclusion in such offering
statement, and (B) to the extent of the aggregate amount paid in any settlement of any litigation
commenced or threatened arising from a claim based upon any such untrue statement or alleged
untrue statement or omission or alleged omuwmsaoemen 1vided by any Owner or an affiliate of any
Owner if such settlement is effected with the written consent of the Landowners (which consent
shall not be unreasonably withheld) and (ii) shall reimburse any legal or other expenses
reasonably incurred by any such Indemnified Party in connection with investigating or defending
any such loss, claim, damage, liability or action.

(b) An Indemnified Party shall, promptly after the receipt of notice of a
written threat to commence, or the commencement of, any action against such Indemnified Party
in respect of which indemnification may be sought against the Landowners, notify the
Landowners in writing of the threat or commencement thereof. Failure or delay of the
Indemnified Party to give such notice shall reduce the liability of the Landowners by the amount
of damages attributable to the failure or delay of the Indemnified Party to give such notice to the
Landowners, but the failure or delay in notifying the Landowners of any such action shall not
relieve the Landowners from any separate liability that each may have to such Indemnified Party
otherwise than pursuant to this section. In case any such action is brought against an
Indemnified Party and such Indemnified Party shall notify the Landowners of the
commencement thereof, the Landowners may, or if so requested by such Indemnified Party shall,
participate therein or defend the Indemnified Party therein, with counsel satisfactory to such
Indemnified Party and the Landowners (it being understood that, except as hereinafter provided,
the Landowners shall not be liable for the expenses of more than one counsel representing the
Indemnified Parties in such action), and after notice from the Landowners to such Indemnified
Party of an election so to assume the defense thereof, the Landowners shall not be liable to such
Indemnified Party pursuant to this section for any legal or other expenses subsequently incurred
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by such Indemnified Party in connection with the defense thereof other than reasonable costs of
investigation; provided, however, that unless and until the Landowners defend any such action at
the request of such Indemnified Party, the Landowners shall have the right to participate at their
own expense in the defense of any such action. If the Landowners have not employed counsel to
defend any such action or if an Indemnified Party has reasonably concluded that there may be
defenses available to it and/or other Indemnified Parties that are different from or additional to
those available to the Landowners (in which case the Landowners shall not have the right to
direct the defense of such action on behalf of such Indemnified Party) or to other Indemnified
Parties, the legal and other expenses, including the expense of separate counsel, incurred by such
Indemnified Party shall be borne by the Landowners; provided, however, the Indemnified Party
shall first notify the Landowners whether it is pursuing such different or additional defenses
before hiring separate counsel.

(©) In order to provide for just and equitable contribution in circumstances in
which the indemnification provided for in this section is applicable but for any reason is held to
be unavailable to any Indemnified Party from the Landowners, the Landowners (to the extent
permitted by law) and the Indemnified Parties (to the extent permitted by law) shall contribute to
the aggregate losses, claims, damages and liabilities (including the cost of any investigation,
legal and other expenses incurred in connection with, and any claims asserted) to which the
Landowners and the Indemnified Parties may be subject in such proportion as is appropriate to
reflect the relative fault of the Indemnified Parties on the one hand and the Landowners on the
other in connection with the statement or omission which resulted in such losses, claims,
damages or liabilities (or actions in respect thereof) as well as other equitable considerations.
The relative faults shall be determined by reference to, among other things, whether the untrue or
alleged untrue statement of a material facts= 2=, mission or the alleged omission to state a
material fact relates to information supplied by the Landowners, on the one hand, or the
Indemnified Parties, on the other hand, and the parties’ relative intent, knowledge, access to
information and opportunity to correct such statement or omission. No person guilty of
fraudulent misrepresentation shall be entitled to contribution from any person who is not guilty
of such fraudulent misrepresentation. For purposes of this subsection (c), each person, if any,
who controls an Indemnified Party within the meaning of the Securities Act (a “Controlling
Person”) shall have the same rights to and obligations for contribution as the Indemnified Party;
provided, however, that a Controlling Person shall have all defenses available to it under the
Securities Act and the Securities Exchange Act of 1934, as amended, or otherwise, at law or in
equity, in determining its obligations hereunder. Any party entitled to contribution shall,
promptly after receipt of notice of the threat or the commencement of any action, suit or
proceeding against such party in respect of which a claim for contribution may be made against
another party or parties pursuant to this subsection, notify such party or parties from whom
contribution may be sought, but the failure or delay in so notifying such party from whom such
contribution may be sought shall not relieve the party or parties from whom contribution may be
sought from any separate obligation it or they may have hereunder or otherwise than under this
section. No party shall be liable for contribution with respect to any action or claim settled
without its consent.
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Section 5.2  District Indemnification.

(a) To the extent permitted by law, the District agrees to indemnify, defend,
and hold harmless each director, trustee, member, officer, official or employee of the District
(“District Indemnified Parties”) from and against any and all liabilities, claims or demands for
injury or death to persons or damage to property arising from in connection with, or relating to
its performance of this Agreement. Notwithstanding the foregoing, the District shall not,
however, be obligated to indemnify any District Indemnified Party with respect to damages
caused by the negligence or willful misconduct of such District Indemnified Party.

(b) At any time the District is constructing public infrastructure, or the District
owns public infrastructure, the District shall maintain in effect general liability insurance on an
occurrence policy form including, contractual, personal injury, and property damages liability
coverages with a combined single limit'of not less than five million dollars ($5,000,000) per
occurrence for bodily injury, death, personal injury and property damage. At all other times, the
District shall maintain such coverage in an amount of one million dollars ($1,000,000). The
District may provide up to the first one hundred thousand dollars ($100,000) of the required limit
of liability as a deductible or pursuant to a program of self-insurance. The general liability
insurance shall name the Municipality as an additional insured, be underwritten by an insurance
company having an A.M. Best rating of at least B+7, or equivalent if not rated by A.M. Best, and
shall provide thirty (30) days advance notice to the District and the Municipality prior to
cancellation, material change or non-renewal. The District shall deliver to the Municipality a
copy of the insurance policy, a certificate of insurance or other evidence satisfactory to the
Municipality of the existence and amount of the required insurance and renewals thereof.

Unofficial Document

(©) The Landowners agree to pay the costs of such insurance coverage to the
extent such costs are not paid from bond proceeds, or by the District or to the extent payment of
such costs, together with other costs of the District, would result in a tax levy in excess of that
described in Section 4.1 hereof. The Municipality shall have no obligation to pay the costs of
such insurance.

(d) The District shall, promptly after the receipt of notice of any action to
obtain insurance proceeds with respect to the insurance coverages required by this Section, notify
the Landowners thereof in writing. The District shall have such rights in any such action, and
the Landowners shall have such rights to notice and participation in any such action, as are
described in Section 5.1(b) hereof.

Section 5.3  Officers and Directors' Liability Insurance.

(a) The District shall maintain such directors and officers liability insurance
coverage for the District as shall be reasonably satisfactory to the District Board. The insurance
shall have a limit of $1,000,000, naming the Municipality as an additional insured and shall be
placed with insurers maintaining an A.M. Best rating of at least B+7, or of equivalent quality if
not rated by A.M. Best.

(b) The Landowners agree to pay the costs of such insurance coverage to the
extent such costs are not paid from bond proceeds or payment of such costs, together with other
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costs of the District, would exceed the tax levy described in Section 4.1 hereof, provided that
payment of such costs shall be made solely from moneys otherwise payable to the Landowners.
The Municipality shall have no obligation to pay the costs of such insurance.

(c) The District shall, promptly upon the receipt of notice of any action to
recover insurance proceeds pursuant to the insurance requirements set forth in this Section,
notify the Landowners thereof in writing. The District shall have such rights in any such action,
and the Landowners shall have such rights to notice and participation in any such action, as are
described in Section 5.1(b) hereof.

ARTICLE VI

REPRESENTATIONS., WARRANTIES AND AGREEMENTS OF OWNER

The Landowners represent and warrant to the District the following:

Organization and Existence of Landowners. Each of the Landowners is duly
organized and validly existing as a corporation pursuant to the laws of the State of Nevada.

No Breach or Conflict. The performance of this Agreement by the Landowners
and fulfillment of its terms do not and will not, at the time of execution of this Agreement, to the
actual knowledge of the officers and directors of the Landowners, conflict with or result in any
breach, default or violation of any regulation, order or decree of any court or governmental
department, commission, board, bureau or agency binding upon any Owner, or of any indenture,
contract, agreement or other instrument to which any of the Landowners is a party or to which
any of the Property is subject. thneffcl Document

No Violation or Default. The Landowners have made a reasonable and diligent
investigation and, to their actual knowledge, the Landowners are not, at the time of execution of
this Agreement, in material violation of or in material default with respect to any applicable law
or any applicable rule, regulation or order of any court or any governmental department,
commission, board, bureau, agency or instrumentality which would prevent or limit the
Landowners from entering into or carrying out their obligations hereunder.

Pending or Threatened Litigation. To the actual knowledge of the officers and
directors of the Landowners, there is no action, suit, proceeding, inquiry or investigation, at law
in equity, before or by any court, governmental agency, public board or body, pending or, to the
best of their knowledge, overtly threatened, against or affecting the Landowners, and to their
actual knowledge there is no basis therefor, wherein an unfavorable decision, ruling or finding
would adversely affect the transactions contemplated by this Agreement.

Debt Service Reserve Fund. The Landowners agree that a debt service reserve
fund in an amount equal to the Reserve Fund Requirement (as defined in the Indenture) will be
capitalized from bond proceeds. Any moneys remaining in such reserve fund at the final
maturity or prior redemption of the Series 2017A Bonds will be applied to pay principal and
interest on the Series 2017A Bonds at such time and any monies thereafter remaining in such
reserve fund shall, at the written direction of the District, be remitted to the then-current owners
of Assessed Property pro rata according to their payments with respect to the original
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Assessments. As additional security for the payment of debt service on the Series 2017 Bonds,
the Developer will deposit the Developer Funds with the Trustee, as described in Section 1.2 of
this Agreement. Upon completion of the Phase 1 Improvements and payment of all costs and
expenses incident thereto, any remaining Developer Funds will be transferred or disbursed as
provided in the Indenture.

ARTICLE VII

REPRESENTATIONS AND WARRANTIES OF DISTRICT

The District represents and warrants to the Landowners as follows:.

Organization and Existence. The District is a revitalization district duly
organized, validly existing and in good standing pursuant to the laws of the State, and has all
requisite power to enter into this Agreement and to carry out and perform the District’s
obligations hereunder.

Validity and Enforceability of Agreement. This Agreement constitutes a duly
authorized, valid and binding obligation of the District and is, and shall be, enforceable against
the District in accordance with its terms. The execution, delivery and performance of this
Agreement have been duly authorized by the District Board according to law and, to the best of
the District’s knowledge, do not and will not conflict with or result in any breach, default or
violation of any term, condition or provision of any applicable law or rule, regulation, order, writ
or decree of any court or any governmental department, commission, board, bureau, agency or
instrumentality binding upon the District or of any bonds, indentures, contracts or agreements to
which the District is a party or by which the wewaitsmen T its property is bound.

No Litigation. To the actual knowledge of the officers and directors of the
District, there is no action, suit, proceeding, inquiry or investigation, at law or in equity, before
or by any court, governmental agency, public board or body, pending or, to the best of their
knowledge, overtly threatened against or affecting the District, and, to their actual knowledge
there is no basis therefor, wherein an unfavorable decision, ruling or finding would adversely
affect the transactions contemplated by this Agreement.

ARTICLE VIII

CONSENT AND WAIVER

Landowners' Consents. Each of the Landowners, with full knowledge of the
provisions of applicable law, and its rights pursuant thereto, hereby consents or acknowledges, as
applicable:

(a) that the proposed 2017 Improvements are of more than local or ordinary
public benefit, and that the Property receives a benefit from the 2017 Improvements
commensurate with the Assessments;

(b) the adoption by the District of the plans and specifications and the
Assessment diagram;
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(© to the execution of the construction contracts for the 2017 Improvements
without publication of the Notice of Contract Award;

(d) to the Assessments against the Property, in the amounts set forth on
Exhibit “C” hereto;

(e) that failure to pay, when due and prior to delinquency, any Assessment for
Assessed Property subject to the Deed of Trust will constitute nonpayment of all Assessments for
all Assessed Property subject to the Deed of Trust; and

) to the recordation of the Assessments,

Landowners' Waivers. Each of the Landowners, with full knowledge of the
provisions of applicable law, and its rights pursuant thereto, hereby expressly waives:

(a) any and all defects, irregularities, illegalities and deficiencies in the
proceedings for the formation of the District;

(b) any and all defects, irregularities, illegalities or deficiencies in the
proceedings establishing the Assessed Property;

(©) any and all defects, irregularities, illegalities or deficiencies in the District
election held on February 2, 2016 authorizing the imposition of the Assessments, the issuance of
the Series 2017 Bonds and the O&M Tax Levy;

(@) any and all defects, irvemasarne 3s, illegalities or deficiencies in the District
election held on July 14, 2016 at which Mark Stapp, Dennis Mathisen and John Fischer were re-
elected to the District Board;

(e) any and all notices and time periods related to the matters described in the
preceding subsections (a) through (d) provided by applicable law, including, but not limited, to
mailing, posting and publication, as applicable, of any notice required in connection with the
adoption of the resolutions with respect to any of the 2017 Improvements, the procurement and
award of contracts with respect to the acquisition and construction of the 2017 Improvements,
the imposition of the Assessments and any other procedural steps and related proceedings
necessary in connection with the 2017 Improvements and the issuance and delivery of the Series
2017 Bonds;

§3) any and all objections to the adoption and approval by the District of the
plans and specifications, the Engineer’s estimate of the costs of the District Improvements, the
Developer Improvements and the Assessment diagram;

(g any and all protests with respect to the 2017 Improvements and objections
to the extent of the Assessed Property (all of which is to be assessed) and including any right to
file a written protest or objection for such purpose and any right to any hearing on such matters;

(h) any and all protest rights against the 2017 Improvements and objections to
the awarding of one or more acquisition or construction contracts for the 2017 Improvements;
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6)) any and all defects, irregularities, illegalities or deficiencies in, or in the
adoption by the District Board of, the Assessed Property (all of which is to be assessed), the
plans and specifications, and the Assessment diagram, all of which provide for and effectuate the
2017 Improvements;

() any and all defects, irregularities, illegalities or deficiencies in, or in the
awarding of, any contracts for or with respect to, the 2017 Improvements, including, but not
limited to, any right to claim that any of the acts or proceedings relating to the 2017
Improvements are irregular, illegal or faulty pursuant to applicable law, any right to file a notice
specifying in which respect the acts and proceedings are irregular, illegal or faulty, and any right
to any hearing in connection therewith;

(k) any and all actions and defenses against the Assessments or any of the
Series 2017 Bonds, including, but not limited to, judicial review, as to whether the Property (all
of which is to be assessed) is benefited by the 2017 Improvements;

) any right to object to the legality of any of the Assessments or to any of
the previous proceedings connected therewith or to claim that the 2017 Improvements have not
been constructed according to any applicable contract or the plans and specifications, in each
case as permitted pursuant to applicable law and including any right to file a written notice
specifying the grounds of such objection and any right to any hearing in connection therewith;

(m) any and all claims or defenses, known or unknown, they may now or
subsequently have against the Assessments or the Series 2017 Bonds;

Unofficial Document
(n)

all demands for cash payment of the Assessments;

(0) any and all provisions of any collateral security instruments relating to the
Assessed Property (all of which is to be assessed) which prohibit the establishment of the
Assessed Property, designation of the boundaries of the Assessed Property (all of which is to be
assessed), completion of the 2017 Improvements and imposition of the Assessments; and

(p) any and all rights to redemption pursuant to Section 48-605 of the Arizona
Revised Statutes.

ARTICLE IX
MISCELLANEOUS

Landowners' Representatives. Mark Stapp, Dennis Mathisen and John Fischer
shall each be an authorized representative of the Landowners to provide all consents, approvals,
make protests and objections, receive all notices, and act for the Landowners in carrying out the
purposes of this Agreement.

Amendment. This Agreement may be amended only by an agreement in writing
executed by the District and the Landowners, or their respective successors and assigns, which is
approved by the then-owners of fee simple title to not less than a majority of the Property and
recorded in the Office of the Maricopa County (Arizona) Recorder.
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Notices. Any notices and other communications required or permitted hereby
shall be validly given, made or served, if in writing and delivered personally or sent by registered
or certified mail, postage prepaid, to:

District: Cahava Springs Revitalization District
c/o Ballard Spahr LLP
1 East Washington Street, Suite 2300
Phoenix, AZ 85004

Landowners: Cahava Springs Development Corporation
c/o Tim Martens, Esq.
Gammage & Burnham, PLC
2 North Central Avenue, Suite 1500
Phoenix, AZ 85004

or to such other person or such other address as any party may designate in writing. Notice given
by mail, as set out above, shall be deemed delivered three business days following the date the
same is postmarked.

Severability. If any one or more sections, subsections, clauses, sentences or parts
of this Agreement shall be adjudged unconstitutional or invalid by a court of competent
jurisdiction, such judgment shall not affect, impair or invalidate the remaining provisions hereof,
but shall be confined to the specific sections, subsections, clauses, sentences and parts so
determined.

Benefit and Binding Effect. . mra.mnvisions of this Agreement shall inure to the
benefit of and shall be binding upon the respective heirs, successors and assigns of the respective
parties.

Additional Documents and Agreements. FEach party agrees to execute and
deliver such further or additional documents, instruments or agreements as may be reasonably
necessary or appropriate in good faith to fully implement and carry out the intents and purpose of
this Agreement.

Applicable Law and Venue. This Agreement shall be governed by and
construed in accordance with State law. Venue for any suit or other proceedings relative to this
Agreement shall be in the Maricopa County (Arizona) Superior Court.

Headings. The headings of this Agreement are for purposes of reference only
and shall not limit or define the meaning of any term or provision of this Agreement.

Counterparts. This Agreement may be executed in counterparts, each of which
shall be an original but which shall constitute one and the same instrument.

Entire Agreement. This Agreement constitutes the entire agreement among the
parties hereto and no party shall be liable or bound to any other party hereto in any manner by
any warranties, representations or guaranties except as specifically and expressly set forth herein.

-16-

DMWEST #14647335 v8

APP099



Go to Previous View Go to Table of Contents - Appendix

20170149305

Recordation. The District will cause this Agreement and any amendment or
cancellation hereof to be recorded in the official records of Maricopa County, Arizona, within
the period required by Section 9-500.05 of the Arizona Revised Statutes.

Notice of ARS §38-511. Notice is hereby given that this Agreement is subject to
cancellation by the District pursuant to the provisions of Section §38-511 of the Arizona Revised
Statutes.

Third-Party Beneficiaries. The only parties to this Agreement are the District
and the Landowners. Except as expressly provided herein, this Agreement is not intended, and
shall not be construed, to benefit or be enforceable by any other person whatsoever.

Preservation of Tax-Exemption. Neither the District nor the Landowners shall
take, or cause to be taken, any action which would cause interest on any Series 2017 Bond to be
includable in the gross income of the holder thereof for Federal income tax purposes pursuant to
the Internal Revenue Code of 1986, as amended (the "Code").

Term. The term of this Agreement shall commence as of the date of the
execution and delivery hereof by each of the parties hereto and shall expire upon the earlier of (i)
the agreement of the District and the Landowners to terminate this Agreement or (ii) when no
Series 2017 Bonds are outstanding.

Survival of Representations, Etc. Unless otherwise expressly provided, the
representations, covenants, indemnities and other agreements contained herein shall be deemed
to be material and continuing, shall not be merged and shall survive any conveyance or transfer
provided herein. e Dumert

Section 9.17 Future Owner Consent. The undersigned Landowners agree that
upon the sale of any portion of the Property, the Landowners will require the execution and
delivery of an Owner Consent, Waiver and Agreement, as set forth in Exhibit D hereto, by each
purchaser of Property, and upon request by the District, the undersigned Landowners will
execute and deliver such Owner Consent, Waiver and Agreement to the District.

No_Personal Liability of Landowners. Notwithstanding anything to the
contrary contained in this Agreement or any other document signed by the Landowners or by
which the Landowners have or will become bound in connection with the actions or proceedings
giving rise to this Agreement, none of the Landowners, or the directors or officers of the
Landowners, shall have any personal liability, nor shall any of their assets be subject to any
personal liability, for any obligation set forth herein, and the sole recourse against the
Landowners hereunder shall be limited to the assets of the Landowners, whether now owned or
hereafter acquired.

[Signatures on following page]
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IN WITNESS WHEREOF, the authorized representatives of the District and the
Landowners have duly executed and attested this Agreement as of the date first written above.

ATTEST:

District Clerk

CAHAVA SPRINGS REVITALIZATION
DISTRICT, an Arizona revitalization district

(Vice) Chairman

SRYRASIOT

W&’-M?j

Ballard Spahr LLP,
Special Counsel to the District

CAHAVA SPRINGS DEVELOPMENT
wefice Loy, ORATION, a Nevada corporation

'TAR ROAD PROPERTIES, INC., a
Nevada corpffation

i

Mark Stapp,
Its President

N Wt
Mark Stapp, #
Its President

[SIGNATURE PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT]
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STATE OF ARIZONA )
) ss
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Dennis Mathisen, as Chairman of the District Board of Cahava Springs Revitalization
District, an Arizona revitalization district.

My commission expires:

CARA SEGUI
Notary Public - Arizona
Maricopa County

STATE OF ARIZONA
COUNTY OF MARICOPA

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Mark Stapp, the President of Cahava Springs Development Corporation, a Nevada

corporation. ﬁ
Unofficial Document N fp W—
3Ly Publi v o4

My commission expires:

CARA SEGUI
Notary Public - Arizona
Maricopa County

% My Comm. Expires May 26, 2019

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Mark Stapp, the President of Momingstar Road Properties, Inc., a Nevada corporation.

NotaryPublic _/

CARA SEGUI
Notary Public - Arizona
3 Maricopa County >

My Comm. Expires May 26, 20194

My commission expires; Jrodete

[NOTARY PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT]
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STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Mark Stapp, the President of Cahava Springs Phase ], Inc., a Nevada corporation.

My commission expires:

CARA SEGUI

Notary Public - Arizona
S Maricopa County
My Comm. Expires May 26, 2019

Notice reqiircd o H=¥r9=The foregoing notarial certificate(s)
relate(s) to the District Development and Walvel Agreement dated as of February 15, 2017,
executed by Cahava Springs Revitalization District, an Arizona revitalization district, Cahava
Springs Development Corporation, a Nevada corporation Morningstar Road Properties Inc., a
Nevada corporation and Cahava Springs Phase 1, Inc., a Nevada corporation (the “Notarized
Document”). The Notarized Document contains a total of 50 pages.

Unofficial Document

[NOTARY PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT]
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25
26
27
28

PALECEK & PALECEK PLLC
ATTORNEYS AT LAW

6263 N. Scottsdale Rd., Suite 144
Scottsdale, Arizona 85250
Telephone: (602) 522.2454
Facsimile: (602) 522.2349

Karen A. Palecek #011944
kpalecek(@paleceklaw.com

James J. Palecek #015953
jpalecek@paleceklaw.com

Attorneys for Markham Contracting Co., Inc.

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

MARKHAM CONTRACTING CO.,
INC., an Arizona corporation,

Plaintiff,

Go to Table of Contents - Appendix

CASE NO. CV2021-054458

Clerk of the Superior Court
*** Electronically Filed **
M. Saldana, Deputy
5/11/2022 4:21:47 PM
Filing ID 14297636

3

CAHAVA SPRINGS PHASE I, INC,, a
Nevada corporation; CAHAVA
SPRINGS DEVELOPMENT
CORPORATION,; a Nevada
corporation; MORNINGSTAR ROAD
PROPERTIES, INC., a Nevada
corporation; CAHAVA SPRINGS
COMMUNITY ASSOCIATION, an
Arizona non-profit corporation; MARK
STAPP, an individual as President of an
administratively dissolved corporation;
ANNIE MATHISEN and PETER
MATHISEN, husband and wife, as
Secretary and Vice-President/Treasurer
of an administratively dissolved
corporation; DOES 1-100; BLACK
CORPORATIONS 1-100; WHITE
PARTNERSHIPS 1-100; BLUE LILCS 1-
100,

Defendant.

PLAINTIFF’S MOTION FOR LEAVE
TO AMEND FIRST AMENDED
COMPLAINT

Assigned to the Honorable Danielle Viola

(Oral Argument Requested)
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1 Markham Contracting Co., Inc. (“Markham”), by and through undersigned counsel
2 and pursuant to Rule 15(a), Ariz.R.Civ.P., hereby requests leave of Court to file its Second
i Amended Complaint in the above-captioned matter. This motion is more fully supported by
5 the following Memorandum of Points and Authorities and the entire file in this matter. A

6 | copy of Plaintiff’s proposed Second Amended Complaint is attached hereto as Exhibit A.

7 MEMORANDUM OF POINTS AND AUTHORITIES
8
I. BACKGROUND FOR AMENDMENT
9
10 Plaintiff Markham filed its Complaint against Defendants on December 22, 2021.

11 | Exhibit 3 to Plaintiff’s initial complaint included the Court’s Minute Entry / Under

12 | Advisement Ruling granting Markham’s Motion to Confirm the Arbitration Award.

I3 1 Markham chose to hold off on setvice as it was awaiting the finalized Order Confirming the
14

Arbitration Award and signed Judgment from the Court. Upon receipt of the executed Order,
15
16 Markham filed its First Amended Complaint on February 3, 2022, replacing only the Exhibit

17 | 3 with the executed Order, and effected service upon the Defendants. No additional

18 allegations or claims for relief were added at that time.

19
On or about April 1, 2022, Plaintiff’s counsel and Defendants’ counsel met and
20
51 conferred regarding Defendants’ intention to file a motion to dismiss Plaintiff’s Complaint.

2 Plaintiff granted Defendants an extension to answer in order to further discuss the issues

23 | raised in the initial call. On April 6, 2022, Defendants filed a Certificate of Good Faith

24 | Consultation re: Motion to Dismiss indicating the extension. Counsel again had a call on
25
April 18, 2022, wherein an additional 3-week extension for Defendants to file a responsive
26
7 pleading was granted to allow the parties additional time to work through the issues raised by

28 | Defendants. Plaintiff’s counsel also indicated that Plaintiff intended to amend its Complaint.
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1 | This extension was set forth in the certificate filed by Defendants on April 19, 2022. Three

2 days later, on April 22, 2022, Defendants filed their Motion to Dismiss. The filing of

i Defendants’ motion is inconsistent with the statements made in the Certificate filed on April
5 19, 2022.

6 While Plaintiff Markham disagrees with Defendants’ position, it wishes to amend its

7 complaint to clarify and include additional allegations to cure any perceived defect in its

s complaint and outline in greater detail the unjust enrichment to the landowner Defendants

1(9) that have benefitted from infrastructure work that the District, CSRD, not only refuses to pay

11 [ but refuses to invoice and collect the assessments for the work performed by Markham.

12
3] 1. LEGAL ANALYSIS
14
Under Arizona law, amendments should be freely granted when justice requires.
15
16 Pursuant to Rule 15(a)(1), Arizona Rules of Civil Procedure, provides:
17 A party may amend the party’s pleading once as a matter of course at
any time before a responsive pleading is served or, if the pleading is
18 one to which no responsive pleading is permitted and the action has
19 not been placed upon the trial calendar, the party may so amend it at
any time within twenty days after it is served. Otherwise a party may
20 amend the party’s pleading only by leave of court or by written consent
of the adverse party. Leave to amend shall be freely given when justice
21 requires.
22

23 | Ariz. R. Civ. P. 15(a) (Emphasis added).

24 The Arizona Supreme Court has stated that “the amendments of pleadings should be
25

allowed with great liberality to the end that every cause of action shall be decided on its merits
26
7 whenever possible without prejudice to the other party.” Harbe! Oil Co. v. Steele, 1 Ariz. App.

23 | 315,318, 402 P.2d 436, 439 (1965) (quoting Frank v. Solomon, 94 Ariz. 55, 57, 381 P.2d 591,
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1] 592 (1963)).

2 Courts generally allow pleadings to be amended “unless the court finds undue delay in
3
the request, bad faith, undue prejudice or futility in the amendment....Absent these
4
5 circumstances, leave to amend a pleading...should be granted ‘if the underlying facts or

6 | circumstanced relied upon...may be a proper subject of relief.” MacCollum v. Perkinson, 185

71 Ariz. 179, 185,913 P.2d 1097, 1103 (App. 1966).

8
In this case, there is no undue delay, prejudice, bad faith, or futility in the proposed
9
10 Amendment. Markham disagrees that improper conduct is required to be shown in an unjust

11 enrichment claim but it is evident and irrefutable that CSRD has never billed nor collected for

12 | the assessments as required by the Development Agreement, the Limited Offering

13 Memorandum, and the Assessment Collection Agreement. Although not anticipated,
14

additional debt could be placed on the assessed lots to fund completion of the District
15
16 Improvements.

17 | IV. CONCLUSION

18 Based on the foregoing, Plaintiff Markham respectfully requests leave to file its
19
Second Amended Complaint in the form attached hereto as Exhibit A.
20
21
By DATED this 11t date of May, 2022.
23 PALECEK & PALECEK, P.L.1.C.
24
25 By:  /s/ Karen A. Palecek

Karen A. Palecek
26 6263 N. Scottsdale Road, Suite 144
Scottsdale, AZ 85250

27 Attorneys for Plaintiff Markham

28
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28

ORIGINAL of the foregoing e-filed
this 11t date of May, 2022 with:

Maricopa County Superior Court
Honorable Danielle Viola

COPY of the foregoing mailed/emailed
this 11t date of May, 2022 to:

J. Christopher Gooch (cgooch@fennemorelaw.com)
Tyler D. Catlton (tcatlton@fennemorelaw.com)
2394 E. Camelback Road, Suite 600

Phoenix, AZ 85016

Attorneys for Defendants

/s/ Sara Mills
Sara Mills
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PALECEK & PALECEK PLLC
ATTORNEYS AT LAW

6263 N. Scottsdale Rd., Suite 144
Scottsdale, Arizona 85250
Telephone: (602) 522.2454
Facsimile: (602) 522.2349

Karen A. Palecek #011944
kpalecek(@paleceklaw.com

James J. Palecek #015953
jpalecek@paleceklaw.com
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Attorneys for Markham Contracting Co., Inc.

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

MARKHAM CONTRACTING CO.,
INC,, an Arizona corporation,

Plaintiff,

CAHAVA SPRINGS PHASE I, INC,, a
Nevada corporation; CAHAVA
SPRINGS DEVELOPMENT
CORPORATION, a Nevada
corporation; MORNINGSTAR ROAD
PROPERTIES, INC., a Nevada
corporation; CAHAVA SPRINGS
COMMUNITY ASSOCIATION, an
Arizona non-profit corporation; MARK

eorporation-DOES 1-100; BLACK
CORPORATIONS 1-100; WHITE
PARTNERSHIPS 1-100; BLUE LLCS 1-
100,

Defendant.

CASE NO. CV2021-054458

FIRST-SECOND AMENDED
COMPLAINT
(Unjust Enrichment)

(Eligible for Commercial Court)
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1 Markham Contracting Co., Inc. (“Markham”), by and through undersigned counsel,
2 for its Hirst-Second Amended Complaint against the above-named defendant, states as
3
follows:
4
5 PARTIES, JURISDICTION & VENUE
6 1. Markham is an Arizona corporation, with its principal place of business in
7 Phoenix, Arizona. Markham is a duly licensed contractor under license numbers 144801,
8
046809, and 072454 and authorized to do and is doing business in Arizona.
9
0 2. Defendant Cahava Springs Phase I, Inc. (“CS Phase I”), is a Nevada

11 corporation holding itself out as authorized to do business in the State of Arizona. Defendant

12 | CS Phase I is an Owner of certain lots / patcels of land located in the Cahava Springs

131 Revitalization District (“District™).
14
3. Defendant Cahava Springs Development Corporation (“CSDC”) is a Nevada
15
16 corporation holding itself out as authorized to do business in the State of Arizona. Defendant

17 | CSDC is an Owner of certain lots / parcels of land located in the Cahava Springs

18 || Revitalization District.

19
4. Defendant Morningstar Road Properties, Inc. (“Morningstar”), is a Nevada
20
51 corporation holding itself out as authorized to do business in the State of Arizona. Defendant

2o | Morningstar is an Owner of certain lots / parcels of land located in the Cahava Springs

23 | Revitalization District.

24 5. Detendant Cahava Springs Community Association (“CSCA”) is an Arizona
25
corporation holding itself out as authorized to do business in the State of Arizona. Defendant
26
7 CSCA is an Owner of certain lots / parcels of land located in the Cahava Springs

28 | Revitalization District. CSCA is listed as “Inactive” with the Arizona Corporation
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1 | Commissions and was administratively dissolved on August 24, 2021, for its failure to file an
Annual Report for three consecutive years.
0. Defendant-Mark Stapp (“Stapp’) is the President and Director of Defendants

CSCA, CS Phase I, CSDC, and Morningstar. Stapp is also the Chairman of Cahava Springs

6 | Revitalization District (“CSRD” or the “District”). HDefendantStapp-is-marriedthenfane

10

11
12 | (“A. Mathisen”) is Secretaty of Defendant CSCA and is a Board Member and District Clerk

13 1 of CSRD. She is also Vice President and Director of Morningstar. and-Peter Mathisen (“P.
1;‘ Mathisen”) is the Vice-President and Treasurer of Defendant CSCA and was also the

16 Community Management Director for CSDC.

17 8. Detendant JOHN DOES 1-100, JANE DOES 1-100, BLACK

18 | CORPORATIONS 1-100, and WHITE PARTNERSHIPS 1-100, whether singular or plural

19

are fictitious names, designating an individual or individuals, masculine or feminine, and are
20
51 legal entities unknown to Plaintiff whose true name or names Plaintiff prays may be added

7 when discovered as if correctly named originally.

23 9. All events subject to this dispute took place in Maricopa County, Arizona and
241 the property subject to this dispute is located in Maricopa County, Arizona.

22 10.  Jurisdiction and venue are proper in this Court.

7 BACKGROUND

28 11.  CahavaSpringsRevitalizatonDistriee {“CSRIDZ} is a special purpose tax-
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1 | levying public improvement district which was formed on February 15, 2017, for the

2 purposes of the Constitution and the laws of the State of Arizona and a municipal
3
corporation for certain purposes of the laws of the State of Arizona.
4
5 12. CSRD entered into a District Development and Waiver Agreement with the

6 | real property owners and Defendants set forth herein. Specifically, CSDC, the developer, CS

7 | Phase I, Morningstar, and their successors in title (‘Landowners”), all having an interest in the
real property within the District. Defendant CSCA also owns real property within the District
9
10 but was not an entity at the time of the District Development and Waiver Agreement. The

11 | transfer of property occurred on December 11, 2018. A copy of the District Waiver and

12 | Development Agreement is attached hereto as Exhibit 1 and incorporated herein by

B30 reference.
14
13.  The Landowners are identified and considered the assessed property and are
15
16 assessed the respective amounts as shown on Exhibit A to the Exhibit 1 District

17 | Development and Waiver Agreement.

18 14.  In order to obtain the Special Assessment Bonds to fund the Project, CSRD
19

entered into an Indenture of Trust with the bond issuer, Zions Bank. A true and accurate
20
51 copy of the Indenture of Trust is attached hereto as Exhibit 2 and incorporated herein by

27 reference.

23 15. Levying assessments is a requirement under the Indenture of Trust, including
241 the billing and collection of the annual assessments. The assessments are to be billed to the

22 landowners directly by the District annually on or before October 15t of each year. One half
7 of the payment is due by November 1+ and the balance is due by May 1. See Exhibit 2,

28 | Section 9.2(a).
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1 43:16. CSRD has not invoiced to collect any of the assessments beginning with the

2 year 2017. See a copy of the Default Notice attached hereto as Exhibit 3 and incorporated

z herein by reference. The Default Notice clearly sets forth the fact that, as of October 1, 2019,
5 “the District has neverbilled...much less enforced the collection of delinquent assessments".
6 4+4-17. The Exhibit 1 Agreement specifies the conditions and terms for development,
7 acquisition, construction, and financing of the infrastructure.

45:18. The Exhibit 1 Agreement also outlines the repayment of the costs for the
12 infrastructure over a period of time and specifically identifies the dollar value of the special

11 [ assessment lien bonds of the District that could be issued and were issued to provide monies

12 | for certain infrastructure purposes.

13 4+6:19. It is clear from the District Development and Waiver Agreement that the

1;‘ infrastructure costs are to be equally apportioned to the various lots in the subdivisions

16 described on Exhibit B of Exhibit 1.

17 1+7:20._On or about February 27, 2017, Markham and Cahava Springs Revitalization

18 | District (“CSRD™) entered into a written construction agreement related to the construction

19

of the infrastructure improvements referenced in the District Development and Waiver
20
51 Agreement for Cahava Springs, located in Cave Creek, Arizona. A copy of the written

79 | agreement is attached hereto as Exhibit 42 and incorporated herein by reference.

23 21. Markham constructed the infrastructure for the development at the request of

24 GCahava-SpringsRevitalization DistrietCSRD. Markham’s infrastructure work was substantially

25
complete -on December 27, 2018.
26
7 18:22. CSRD also requested Markham to perform work after substantial completion

28 || including additional Change Order work and Punchlist work. See Punch List from June 24,
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1 2019 Field Review attached hereto as Exhibit 5 and incorporated herein by reference.

2 49:23. The infrastructure project benefits the surrounding property owned by the
3
above-named Defendants.
4
5 20:24. A dispute arose between Markham and Cahava Springs Revitalization District

6 | which proceeded to an Arbitration hearing and subsequent Arbitration Award in Markham’s

favor.
8
214-25. The Arbitration Award has been confirmed with the Maricopa County
9
10 Superior Court in Case No. CV2020-017067. A copy of the Order Confirming Arbitration

‘ 11 Award and Final Judgment is attached hereto as Exhibit 36 and incorporated herein by

12 || reference.

13 COUNT ONE
14 (Unjust Enrichment)
‘ 15 22:260. Plaintiff Markham reasserts Paragraphs 1 through 25+ of its Complaint as if
16 .
tully set forth herein.
17
27. __ On February 22, 2017, the Board of Directors of CSRD adopted an
18

19 Assessment Resolution, identified as the Original Assessment Resolution. Wherein the Board

20 | levied assessments on properties within the District benefitted by the acquisition and

21| construction of certain public infrastructure improvements. Thus, the Board of CSRD
22
recognized the benefit of the construction work performed by Markham and revised the
23
4 Assessment Roll to reflect the revised plat of the reallocation of the assessment area and the

25 various parcel numbers. A copy of the Amendment to the Assessment Resolution is attached

26 | hereto as Exhibit 7 4 and incorporated herein by reference.

27

23.28. It was disclosed to the Bondholders in the disclosure document (“Limited

28
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1 [ Offering Memorandum”) that although not anticipated, additional debt could be placed on
2 the assessed lots to fund completion of the District improvements if there were cost
3
overruns.
4
5
6 29.  Upon information and belief, Defendants CS Phase I, CSDC, Morningstar, and
7| CSAC, the Owners of the Real Property, have not paid for labor and materials supplied by
Plaintiff Markham and CSRD lkels-has not collected, nor billed for, the assessments to pay
9
10 for the infrastructure work performed.
11 30. Mark Stapp and Annie Mathisen refuse to invoice the corporate entities to

12 | collect the assessments to pay for the infrastructure work as well as the additional change

13 order work and work ordered after substantial completion as they claim that CSRD does not
14

have the funds to pay Markham and they refuse to pay for the assessments for the
15

16 infrastructure work that was never paid for by CSRD as outlined in the Judgment. Heweves;

17
18
19 . )
31. CSRD has levied the parcels in the amounts set forth on the
20
51 Assessment Roll for June 2018. See Exhibit 7, Section 2. However, CSRD has failed to

7 invoice and collect for assessments from Defendants because the Board Membets of CSRD

23 | would essentially invoicing their own companies to pay for the assessments and making
24 additional assessments for the work not vet assessed but included in the Judgment.

25
24:32. It is improper to refuse to invoice and collect so that the landowners do not
26
7 have pay for the improvements that have been confirmed in the Exhibit 6 Judgment.
28 25:33. Defendants CS Phase I, CSDC, Morningstar, and CSAC have received a
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1 | benefit for which they have not paid anyone-aad, specifically;aet Markham, to obtain

2 infrastructure work for free.

j 26-34. It would be unjust to allow Defendants to retain such benefit without paying
5 for+tMarkham for the amount set forth in the Judgment.

6 27:35. Markham is owed the principal amount of $6,427,060.18 pursuant to the

7| Exhibit 63 Order Confirming Arbitration Award and Final Judgment.

8 28:36. Given the equal apportionment of the lots for the infrastructure costs,

IZ Markham’s Judgment should be equally apportioned to the lots as set forth in the Exhibit F

11 attached to Exhibit 1.

12 -:37. The entities have received the benefit as set forth in the Award that is attached
31 45 Exhibit 2 to the Exhibit 36 Order Confirming Arbitration Award and Final Judgment. No
E one has paid for any of the infrastructure improvements performed by Markham and

16 Markham is entitled to Judgment as set forth herein.

17 36:38. Plaintiff Markham is entitled to recover its reasonable attorneys’ fees and costs

18 Il for this quasi-contract action pursuant to A.R.S. §12-341.01.
19

20

51 34-39. If this action is determined by Default Judgment, Plaintiff Markham requests

7 reasonable attorneys’ fees in the amount of no less than $20,000, plus after-accruing fees and

23 | costs.

24 WHEREFORE, Plaintiff Markham prays for Judgment against all Defendants on this
22 First Claim for Relief for Unjust Enrichment as follows:

7 A. Principal Damages in the amount of at least $6,427,060.18;

28 B. Interest at the rate of 10% per annum;
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1 C. Costs;
D.  Attorneys’ fees pursuant to A.R.S. § 12-341.01;

E. For such other and further relief as the Court deems just and proper.

DATED this date of May, 2022.

10 PALECEK & PALECEK, P.L.L.C.

11
By:  /s/ Karen A. Palecek

12 Karen A. Palecek

6263 N. Scottsdale Road, Suite 144
13 Scottsdale, AZ 85250

14 Attorneys for Plaintiff Markham

15
16
17
18
19
20
21
22
23
24
25
26
27
28
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EXHIBIT 1

APP140



Go to Previous View | Go to Table of Contents - Appendix
d NOTTICIAal

When Recorded Return To: 20 D O C u m e nt
Ballard Spahr LLP
1 East Washington Street, Suite 2300 14

mo.

Phoenix, Arizona 85004
Attention: Tyler Cobb

DISTRICT DEVELOPMENT AND WAIVER AGREEMENT
(CAHAVA SPRINGS REVITALIZATION DISTRICT)

As of February 15, 2017
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DISTRICT DEVELOPMENT AND WAIVER AGREEMENT
(CAHAVA SPRINGS REVITALIZATION DISTRICT)

THIS DISTRICT DEVELOPMENT AND WAIVER AGREEMENT (CAHAVA
SPRINGS REVITALIZATION DISTRICT), dated as of February 15, 2017 (this “Agreement”),
is entered into by and among Cahava Springs Revitalization District, a special purpose, tax-
levying public improvement district for the purposes of the Constitution and laws of the State of
Arizona (the “State”) and a municipal corporation for certain purposes of the laws of the State
(together with its successors in interest, the “District”), Cahava Springs Development Corporation,
a Nevada corporation (the “Developer”), Cahava Springs Phase 1, Inc., a Nevada corporation
(“Phase 1) and Momingstar Road Properties, Inc., a Nevada corporation (“Morningstar” and
together with the Developer, Phase 1 and their respective successors in title, the “Landowners”),
having an interest in real property in the District.

WHEREAS, the Landowners hold title to all of the real property (the "Assessed
Property") comprising the District in the respective amounts shown on Exhibit “A” hereto; and

WHEREAS, pursuant to Title 48, Chapter 39 of the Arizona Revised Statutes (the “Act”),
and Section 9-500.05 of the Arizona Revised, Statntes the District and the Landowners may enter
into “development agreements” to specify, among other things, conditions, terms, restrictions and
requirements for development, acquisition, construction and financing of “infrastructure” (as
such term is defined in the Act) and subsequent reimbursement or repayment of the costs thereof

over a period of time; and

WHEREAS, with regard to the Property, the District and the Landowners wish to enter into
a development agreement for the purpose of specifying certain matters relating particularly to the
District’s acquisition and construction of certain infrastructure and the Landowners’ waiver of
rights, actions and requirements, all pursuant to the Act; and

WHEREAS, this Agreement is a “development agreement” which is consistent with
the “general plan” (as defined in Section 9-461 of the Arizona Revised Statutes) for the Town of
Cave Creek, Arizona (the “Municipality”), and the “general plan” (as defined in the Act) (the
"General Plan") for the District filed with the Clerk of the Municipality, on April 16, 2015, and as
in effect on the date of this Agreement; and

WHEREAS, special assessment lien bonds of the District may be issued by the District

(pursuant to the Act) to provide moneys to finance certain “infrastructure purposes” (as such term
is defined in the Act) described in the General Plan; and
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WHEREAS, the board of directors of the District (the "District Board"), as nearly as
practicable pursuant to the procedures prescribed by Sections 48-576 through 48-589, Arizona
Revised Statutes, or such other procedures as the District Board provides, may levy assessments of
the costs of any infrastructure or infrastructure purpose on any land in the District based on the
benefit determined by the District Board to be received by the land, and issue and sell bonds payable
from amounts to be collected from the special assessments pursuant to the terms of this Agreement;
and

WHEREAS, the District held an election on February 2, 2016 (the “Election”), at which the
persons who were then qualified to vote pursuant to the Act authorized the District Board to (i) levy
special assessments against all taxable property in the District in a maximum amount of $105,000 per
lot and issue and sell special assessment bonds, payable from amounts collected from the special
assessments, in order to provide moneys to acquire and construct certain “infrastructure” (as such
term is defined in the Act), generally described in Exhibit “B” attached hereto (the “District
Improvements”) and to acquire from the Landowners certain existing work, including plans and
specifications for the development of the District (the “Developer Improvements”), consistent with
the General Plan and (ii) levy an annual ad valorem tax on the taxable real and personal property in
the District, at a rate not to exceed thirty cents ($.30) per one hundred dollars of assessed valuation,
to be used for the operation and maintenance expenses of the District; and

WHEREAS, pursuant to resolutions adopted by the District Board on October 31, 2016 (the
“Authorizing Resolution™), the District assessed the lots in the District, authorized the issuance and
sale of not to exceed $16,680,000 in aggregate original principal amount of Cahava Springs
Revitalization District (Town of Cave Creek, Arizona) Special Assessment Bonds, Series 2017A (the
“Series 2017A Bonds”) and not to exceed $5.000 000 in aggregate original principal amount of
Cahava Springs Revitalization District (Town of Cave Creek, Arizona) Subordinated Special
Assessment Bonds, Series 2017B (the “Series 2017B Bonds” and, together with the Series 2017A
Bonds, the “Series 2017 Bonds”), and approved the execution and delivery of an Indenture of Trust,
dated as of March 1, 2017 (the “Indenture”) with Zions Bank, a division of ZB, National
Association, as trustee (the “Trustee”), providing for the issuance, sale, registration, transfer and
payment of, and security for the Series 2017 Bonds; and

WHEREAS, pursuant to Pre-Development and Annexation Agreement, dated April 25,
2005, between the Municipality and the Developer's predecessors in interest with respect to the
Property, the Developer's predecessors in interest agreed with the Municipality to dedicate to the
Municipality the District Improvements upon completion thereof; and

WHEREAS, pursuant to the Act, the District may enter into this Agreement with the
Landowners as a “development agreement” providing for the purchase by the District from the
Landowners of certain existing infrastructure, the disbursement and investment of proceeds of the
Series 2017 Bonds to acquire and construct additional infrastructure and for the agreement and
waiver by the Landowners as to certain matters, rights, actions and requirements; and

NOW, THEREFORE, in the joint and mutual exercise of their powers, and in consideration
of the above premises and of the mutual covenants herein contained and for other valuable
consideration and subject to the conditions set forth herein, the parties hereto agree that:

2-
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ARTICLE I

ACQUISITION AND CONSTRUCTION

Deposit of Bond Proceeds and Developer Funds. The District will deposit the
proceeds from the sale of the Series 2017A Bonds with the Trustee. A portion of the proceeds of
the Series 2017A Bonds will be used to finance the District Improvements generally described
on Exhibit “B” attached hereto. The Series 2017B Bonds will be issued and delivered to the
Developer on each July 1%, representing the aggregate Series B Assessments (as defined in the
Indenture) on lots in the District sold subsequent to the preceding July 1, in consideration of the
Landowners' sale and assignment to the District of the Developer Improvements generally
described on Exhibit “B” attached hereto. Concurrently with the issuance of the Series 2017A
Bonds, the Landowners will deposit the Developer Funds (as defined in the Indenture) with the
Trustee, which will be used to finance the Phase 1 Improvements generally described on Exhibit
“B” attached hereto (the “Phase I Improvements” and, together with the District Improvements
and the Developer Improvements, the “2017 Improvements™).

District Acquisition or Construction of Public Infrastructure. To the extent
permitted by law, the District may acquire or construct infrastructure in or related to and
specifically supporting the District, as provided herein, including the 2017 Improvements.

(a) Procurement of Improvements. The parties agree that the construction
of the District Improvements and the Phase 1 Improvements has been bid, and the District
Improvements and the Phase 1 Improvements will be constructed, in accordance with the

for bidding and constructing projects pursuant to Title 34, Chapter 2, Article 1, Arizona Revised
Statutes (“Title 34”). In particular, the District has advertised for and procured the construction
of the 2017 Improvements based on plans, specifications, bidding and contract documents
prepared by or at the direction of the Developer, and that contracts for the construction of the
2017 Improvements have been awarded to the lowest responsible bidder as determined by the
District in consultation with the Developer, all in conformity with Title 34.

Development Manager. In order to manage the installation of the 2017
Improvements and to coordinate the efficiency of all construction activity, the District may retain
the Developer as the agent of the District (“Development Manager”). To the extent that the
Development Manager does not perform the construction management function, the construction
manager selected by the Developer shall be mutually agreeable to both parties. The District
agrees that the Development Manager shall not be required to post any payment or performance
or improvement security or performance bonds for infrastructure improvements directly funded
with the Series 2017 Bonds.

Dedication of Improvements. Upon the District Engineer’s (as defined in the
Indenture) certification that the District Improvements have been fully completed to applicable
standards and specifications of the Municipality, Maricopa County, the State and the United
States of America, as applicable, the District will dedicate the 2017 Improvements, together with
all necessary property and easements, to the Municipality.

-3-
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ARTICLE I

FINANCING OF ACQUISITION AND CONSTRUCTION

Issuance and Sale of Series 2017 Bonds. The District Board may take all such
action as may be necessary for the District to issue and sell, pursuant to the provisions of the Act,
the Series 2017 Bonds, in one or several series, in amounts sufficient to pay (i) the total cost of
the District Improvements and the Developer Improvements, (ii) all relevant issuance costs
related to the applicable series of Bonds, (iii) capitalized interest for a period not in excess of that
permitted by the Act and the Code (as hereinafter defined), and (iv) to the extent permitted by
law, the costs of funding a debt service reserve fund in an amount not in excess of that permitted
by the Act and the Code.

Section 2.2 Levy of Assessments; Acceptance.

(a) The Series 2017A Bonds will be special assessment lien bonds payable
from amounts collected from, among other sources, a special assessment of $72,521.74 per lot
(the “Series A Assessment”) on the lots in the District. The Series 2017B Bonds will be special
assessment lien bonds payable from amounts collected from, among other sources, a separate
special assessment of $21,739.13 per lot (the “Series B Assessment” and, together with the Series
A Assessment, the “Assessments”) on the lots in the District.

b) The Assessments have been levied as nearly as practicable in accordance
with the procedures prescribed by Sections 48-576 through 48-589 of the Arizona Revised
Statutes upon the lots in the District basgd the benefits to be received by each lot, as

nn
Inofficial Document

determined by the District Board based upon the report of the District Engineer.

(1) So long as a particular lot is subject to the Deed of Trust (as
defined in the Indenture), the Assessment relating to such lot will be billed to the respective
Landowners of such lot by the District annually on or before October 1 of each year. Not less
than one-half of such Assessment shall be due and payable on or before November 1 of such
year and any balance shall be due and payable on or before May 1 of the following year.
Assessments will be deemed delinquent if one-half of an Assessment then due is not paid prior to
November 1 of the year in which due or any balance is not paid prior to May 1 of the succeeding
year.

(ii) Once a particular lot is released from the Deed of Trust pursuant to
Section 2.9 of the Indenture, Assessments with respect to such lot may be billed and collected by
the Maricopa County Treasurer pursuant to an assessment collection agreement in substantially
the form attached hereto as Exhibit “C” (an “Assessment Agreement”) and in accordance with the
procedures prescribed by Sections 48-599 and 48-600 of the Arizona Revised Statutes.

(©) The Landowners hereby agree to accept the Assessments, which are in an
amount not more than permitted pursuant to State law and acknowledge that the Assessed
Property (as defined in the Indenture) will benefit from the 2017 Improvements in an amount not
less than the Assessments. The District has recorded the Assessments in the Office of the
County Recorder of Maricopa County, Arizona in accordance with State law.

4-
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(d) The District Board may modify the Assessments after the Assessments
have been legally assessed to correspond to subsequent changes in the development of the
Assessed Property but in no case shall the Assessments be reduced below the total amount
necessary to provide for debt service for the corresponding Series 2017 Bonds or increased
above the amount authorized in the Election without the approval of the Landowners and
successors/landowners, as provided by Section 48-6818 of the Arizona Revised Statutes. The
parties (i) acknowledge that all or a portion of the District may be replatted and (ii) consent and
agree to any reallocation of the Assessments as a result thereof, provided that the reallocation of
the Assessments is consistent with the provisions of the Indenture. The Assessments will be
binding upon the Landowners whether or not the 2017 Improvements are completed in
substantial compliance with the final plans and specifications.

(e) The Landowners hereby acknowledge that lenders and other parties
involved in financing future improvements on the Assessed Property (including mortgages for
single-family residences) may require that liens associated with the Assessments (or applicable
portions thereof) be paid and released prior to making a loan and/or accepting a lien with respect
to any such financing.

Section 2.3  Series 2017A Bonds.

(a) The aggregate principal amount of the Series 2017A Bonds which may be
authenticated, delivered and outstanding pursuant to the Indenture is limited to $16,680,000.
The Series 2017A Bonds will be issued concurrently with the execution and delivery of the
Indenture.

(b) Series A Assessments may be prepaid, in whole and not in part, by paying
the following amount, in cash, to the District: (i) the whole amount of the unpaid principal of the
Series A Assessment to be prepaid, plus (ii) interest accruing to the date of the next installment
plus (iii) any administrative or other fees charged by the District or the Trustee with respect
thereto and less (iv) the pro-rata share of the reserve fund allocable to the Series A Assessment to
be prepaid.

Section 2.4  Series 2017B Bonds.

(a) The Series 2017B Bonds are being issued to the Developer in exchange
for the Developer Improvements previously acquired or constructed by the Developer, and may
be issued only upon satisfaction of the requirements hereof. The aggregate principal amount of
the Series 2017B Bonds which may be authenticated, delivered and Outstanding pursuant to the
Indenture is limited to $5,000,000. The Series 2017B Bonds shall be issued, in installments, on
July 1 of each year in principal amounts equal to the aggregate Series B Assessments on the lots
in the District which have been sold to Persons (as defined in the Indenture) not affiliated with
the Landowners subsequent to the preceding July 1 and which Series B Assessments have not
been prepaid as of such July 1. If any such Series B Assessments are prepaid prior to July 1 such
that a corresponding principal amount of Series 2017B Bonds will not be issued, the District will
transfer to the Landowners, or their order, all such proceeds received from the prepayment of
such Series B Assessments immediately upon receipt. Notwithstanding any provisions hereof,
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repayment of the Series 2017B Bonds shall be subordinate to repayment of the Series 2017A
Bonds, as provided in the Indenture.

(b) The Landowners will cause the District to be notified of the initial
transfers of title to each lot within the District. On July 1 of each year, the District shall cause to
be prepared, executed and delivered to the Trustee Series 2017B Bonds in a principal amount
equal to the aggregate Series B Assessments levied on lots in the District that have been sold
subsequent to the preceding July 1 and that remain unpaid, and the Trustee shall thereupon
authenticate, register and deliver such Series 2017B Bonds to the Developer pursuant to the
Indenture and this Agreement. Concurrently therewith, the District shall also provide
appropriate notice of such Series B Assessments to the Maricopa County Treasurer if such Series
B Assessments will be collectible pursuant to an Assessment Agreement, as provided in Section
2.2(b) hereof.

(c) After Series 2017B Bonds have been issued, Series B Assessments
corresponding thereto may be prepaid, in whole and not in part, by paying the following amount,
in cash, to the District: (i) the whole amount of the unpaid principal of the Series B Assessment
to be prepaid, plus (ii) interest accruing to the date of the next installment plus (iii) any
administrative or other fees charged by the District or the Trustee with respect thereto. Upon
prepayment of any Series 2017B Bonds, the Developer will immediately surrender to the Trustee
for cancellation the Series 2017B Bonds so prepaid and redeemed.

Section 2.5 Nonpayvment of Assessment and General Property Taxes.

(a) Nonpayment of any /\U"soggls[gwr{“legnt for Assessed Property subject to the Deed
of Trust and collectible by the District pursuant to Section 2.2(b)(i) hereof will constitute an
Event of Default hereunder and under the Deed of Trust with respect to all Assessed Property
subject to the Deed of Trust, entitling the Trustee to exercise its rights and remedies pursuant to
the Deed of Trust to recover the entire unpaid Assessments, including the delinquent

installment(s), for all Assessed Property subject to the Deed of Trust.

(b) Nonpayment of general property taxes for Assessed Property subject to the
Deed of Trust will constitute an Event of Default hereunder and under the Deed of Trust with
respect to all Assessed Property subject to the Deed of Trust, entitling the Trustee to exercise its
rights and remedies pursuant to the Deed of Trust to recover and pay delinquent general property
taxes, including any other delinquent taxes, for all Assessed Property subject to the Deed of
Trust.

(c) In the event of nonpayment of any Assessment collectible pursuant to an
Assessment Agreement, the District will comply as nearly as practicable with the procedures
prescribed by Sections 48-601 through 48-607 of the Arizona Revised Statutes, for the collection
of delinquent Assessments, the sale of delinquent property and the issuance and effect of the
deed, provided that, in no event will the District or the Municipality be required to purchase any
Assessed Property at any such delinquency sale if there is no other purchaser. Each lot for which
there is a delinquent Assessment collectible pursuant to an Assessment Agreement will be
offered for sale separately. Proceeds from the sale of such delinquent property in an amount
equal to the entire unpaid Assessment, including the delinquent installment(s), will be paid to the
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Maricopa County Treasurer, who will deposit such proceeds with the Trustee for deposit, in turn,
to the Assessment Fund created pursuant to the Indenture.

Section 2.6 Nature of Agreement. This Agreement as it relates to the
Landowners shall be a covenant and agreement running with the Assessed Property and shall be
recorded in the records of the Maricopa County (Arizona) Recorder, as a lien and encumbrance
against the Assessed Property. Upon the sale, transfer or other conveyance by the Landowners
of their right, title and interest in and to the Assessed Property, or any part thereof, unless
released from the Deed of Trust in accordance with the release provisions set forth therein and in
the Indenture, the Assessed Property, or such part thereof, shall continue to be bound by all of
the terms, conditions and provisions hereof; any purchaser, transferee or subsequent owner shall
take such Property subject to all of the terms, conditions and provisions hereof, and any
purchaser, transferee or subsequent owner shall be entitled to all of the rights, benefits and
protections afforded the predecessor in interest thereof by the terms hereof. To the extent that
the Assessments remain unpaid, the Assessments shall constitute liens against the Assessed
Property in the amounts indicated in the Assessment diagram, as provided by, and pursuant to,
this Agreement and the Act and shall be enforceable and collectable with the same force and
effect originally provided to them.

Section 2.7  Additional Districts. The parties acknowledge that the District
may be divided into additional improvement districts or assessment districts from time to time
for the purpose of constructing or acquiring specific improvements and levying special
assessments related to the same.

ARTICT E T{]

Unofficial Document

GENERAL REQUIREMENTS.

Section 3.1 Limited Offering of Bonds; Transfer Restrictions. The District
intends to issue tax-exempt bonds to finance the cost of eligible infrastructure and related costs
as provided in the Act If Series 2017 Bonds are issued by the District on a non-rated basis, the
Series 2017 Bonds shall be sold only to Qualified Institutional Buyers (as defined in Rule 144A
promulgated pursuant to the Securities Act of 1933, as amended (the "Securities Act")) or
Accredited Investors (as defined in Rule 501(a)(1)-(3) of Regulation D promulgated pursuant to
the Securities Act). No secondary market transfer restrictions shall apply provided such
secondary market transfers are made to Qualified Institutional Buyers or Accredited Investors,
the status of which shall be verified through the broker/dealer network. Notwithstanding the
foregoing, the Developer will not transfer the Series 2017B Bonds, except to an affiliate of the
Developer, without the prior written consent of the District and receipt by the District of an
opinion of counsel reasonably acceptable to the District and the Trustee substantially to the effect
that such transfer will not violate the securities registration laws of the United States or of the
State.

Section 3.2 Disclosure of Limited Liability. Any disclosure document
prepared in connection with the offer or sale of Series 2017 Bonds must clearly indicate that
neither the Municipality nor the State or any political subdivision of either shall be liable for the
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payment or repayment of the Series 2017 Bonds, and neither the credit nor the taxing power of
the Municipality, the State, or any political subdivision of either shall be pledged therefore.

Section 3.3  Disclosure to Purchasers. One or more disclosure documents
must be provided by the Developer or its successors to each potential purchaser of Assessed
Property disclosing the existence and amount of the Assessments or tax, if effective (assuming
such Assessment or tax remains unpaid at the time of sale to the potential purchaser). In the
event that a particular lot has not already been sold to a Person not affiliated with the
Landowners, the disclosure documents must disclose that installments on the Series B
Assessment will become payable with respect to that particular lot on the next July 1 if such
Series B Assessment is not prepaid prior thereto. Each potential purchaser must acknowledge in
writing that the purchaser has received and understood such disclosure documents. The District
shall maintain records of the written acknowledgments. To provide evidence satisfactory to the
District Board that any prospective purchaser of land within the boundaries of the District has
been notified that such land is within the boundaries of the District and that the Series 2017
Bonds may be then or in the future outstanding, a disclosure pamphlet substantially in the form
of Exhibit "E" hereto (the “Pamphlet”) shall be produced and delivered to each purchaser;
provided, however, that the Pamphlet may be modified from the form set forth as Exhibit "E"
hereto in the future as necessary to adequately describe the District, the Series 2017 Bonds and
sources of payment thereof as agreed by the District Board and the Developer.

Section 3.4  Continuing Disclosure Undertaking. So long as the aggregate
unpaid Series A Assessments levied on lots owned by the Landowners or any future owner of the
Assessed Property are equal to at least twenty percent (20%) of the total principal amount of the
Series 2017A Bonds then outstanding, the dsmaoamer 1 and/or such owner, as applicable, solely
with respect to its Assessed Property, will provide any and all information needed, as reasonably
requested by the District, to comply with the information reporting requirements contemplated
by Section 240.15¢2-12 of the General Rules and Regulations promulgated pursuant to the
Securities Exchange Act of 1934, as amended.

ARTICLE IV

MAINTENANCE AND OPERATION

O&M Tax Levy. The parties acknowledge that the voters of the District have
approved a special operation and maintenance tax levy (the “O&M Tax Levy”) at a rate up to
thirty cents ($.30) per one hundred dollars of assessed valuation per annum, as determined by the
District Board, with respect to all taxable real and personal property in the District. Proceeds of
any O&M Tax Levy may be used by the District for any lawful maintenance, operational or
administrative purpose of the District, as provided in the Act.
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ARTICLE V

INDEMNIFICATION: INSURANCE

Section 5.1 Landowners' Indemnification.

(a) Except as otherwise provided in subsection (c) of this Section 5.1, the
Landowners (i) agree to indemnify and hold harmless the District and each director, trustee,
partner, member, officer, official, independent contractor or employee thereof and each person, if
any, who controls the District within the meaning of the Securities Act (any such person being
herein sometimes called an “Indemnified Party”), for, from and against any and all losses,
claims, damages or liabilities, joint or several (A) to which any such Indemnified Party may
become subject, under any statute or regulation, at law or in equity or otherwise, insofar as such
losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon
any untrue statement or alleged untrue statement of a material fact set forth in any offering
statement or memoranda relating to the Series 2017A Bonds, or any amendment or supplement
thereto, or arise out of or are based upon the omission or alleged omission to state therein a
material fact required to be stated therein or which is necessary to make the statements therein, in
light of the circumstances in which they were made, not misleading in any material respect, but
solely to the extent that such untrue statements, alleged untrue statement, omission or alleged
omission contained in any offering statement was made in reliance upon and in conformity with
information provided by any Owner or an affiliate of any Owner for inclusion in such offering
statement, and (B) to the extent of the aggregate amount paid in any settlement of any litigation
commenced or threatened arising from a claim based upon any such untrue statement or alleged
untrue statement or omission or alleged omuwmsaoemen 1vided by any Owner or an affiliate of any
Owner if such settlement is effected with the written consent of the Landowners (which consent
shall not be unreasonably withheld) and (ii) shall reimburse any legal or other expenses
reasonably incurred by any such Indemnified Party in connection with investigating or defending
any such loss, claim, damage, liability or action.

(b) An Indemnified Party shall, promptly after the receipt of notice of a
written threat to commence, or the commencement of, any action against such Indemnified Party
in respect of which indemnification may be sought against the Landowners, notify the
Landowners in writing of the threat or commencement thereof. Failure or delay of the
Indemnified Party to give such notice shall reduce the liability of the Landowners by the amount
of damages attributable to the failure or delay of the Indemnified Party to give such notice to the
Landowners, but the failure or delay in notifying the Landowners of any such action shall not
relieve the Landowners from any separate liability that each may have to such Indemnified Party
otherwise than pursuant to this section. In case any such action is brought against an
Indemnified Party and such Indemnified Party shall notify the Landowners of the
commencement thereof, the Landowners may, or if so requested by such Indemnified Party shall,
participate therein or defend the Indemnified Party therein, with counsel satisfactory to such
Indemnified Party and the Landowners (it being understood that, except as hereinafter provided,
the Landowners shall not be liable for the expenses of more than one counsel representing the
Indemnified Parties in such action), and after notice from the Landowners to such Indemnified
Party of an election so to assume the defense thereof, the Landowners shall not be liable to such
Indemnified Party pursuant to this section for any legal or other expenses subsequently incurred
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by such Indemnified Party in connection with the defense thereof other than reasonable costs of
investigation; provided, however, that unless and until the Landowners defend any such action at
the request of such Indemnified Party, the Landowners shall have the right to participate at their
own expense in the defense of any such action. If the Landowners have not employed counsel to
defend any such action or if an Indemnified Party has reasonably concluded that there may be
defenses available to it and/or other Indemnified Parties that are different from or additional to
those available to the Landowners (in which case the Landowners shall not have the right to
direct the defense of such action on behalf of such Indemnified Party) or to other Indemnified
Parties, the legal and other expenses, including the expense of separate counsel, incurred by such
Indemnified Party shall be borne by the Landowners; provided, however, the Indemnified Party
shall first notify the Landowners whether it is pursuing such different or additional defenses
before hiring separate counsel.

(©) In order to provide for just and equitable contribution in circumstances in
which the indemnification provided for in this section is applicable but for any reason is held to
be unavailable to any Indemnified Party from the Landowners, the Landowners (to the extent
permitted by law) and the Indemnified Parties (to the extent permitted by law) shall contribute to
the aggregate losses, claims, damages and liabilities (including the cost of any investigation,
legal and other expenses incurred in connection with, and any claims asserted) to which the
Landowners and the Indemnified Parties may be subject in such proportion as is appropriate to
reflect the relative fault of the Indemnified Parties on the one hand and the Landowners on the
other in connection with the statement or omission which resulted in such losses, claims,
damages or liabilities (or actions in respect thereof) as well as other equitable considerations.
The relative faults shall be determined by reference to, among other things, whether the untrue or
alleged untrue statement of a material facts= 2=, mission or the alleged omission to state a
material fact relates to information supplied by the Landowners, on the one hand, or the
Indemnified Parties, on the other hand, and the parties’ relative intent, knowledge, access to
information and opportunity to correct such statement or omission. No person guilty of
fraudulent misrepresentation shall be entitled to contribution from any person who is not guilty
of such fraudulent misrepresentation. For purposes of this subsection (c), each person, if any,
who controls an Indemnified Party within the meaning of the Securities Act (a “Controlling
Person”) shall have the same rights to and obligations for contribution as the Indemnified Party;
provided, however, that a Controlling Person shall have all defenses available to it under the
Securities Act and the Securities Exchange Act of 1934, as amended, or otherwise, at law or in
equity, in determining its obligations hereunder. Any party entitled to contribution shall,
promptly after receipt of notice of the threat or the commencement of any action, suit or
proceeding against such party in respect of which a claim for contribution may be made against
another party or parties pursuant to this subsection, notify such party or parties from whom
contribution may be sought, but the failure or delay in so notifying such party from whom such
contribution may be sought shall not relieve the party or parties from whom contribution may be
sought from any separate obligation it or they may have hereunder or otherwise than under this
section. No party shall be liable for contribution with respect to any action or claim settled
without its consent.
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Section 5.2  District Indemnification.

(a) To the extent permitted by law, the District agrees to indemnify, defend,
and hold harmless each director, trustee, member, officer, official or employee of the District
(“District Indemnified Parties”) from and against any and all liabilities, claims or demands for
injury or death to persons or damage to property arising from in connection with, or relating to
its performance of this Agreement. Notwithstanding the foregoing, the District shall not,
however, be obligated to indemnify any District Indemnified Party with respect to damages
caused by the negligence or willful misconduct of such District Indemnified Party.

(b) At any time the District is constructing public infrastructure, or the District
owns public infrastructure, the District shall maintain in effect general liability insurance on an
occurrence policy form including, contractual, personal injury, and property damages liability
coverages with a combined single limit'of not less than five million dollars ($5,000,000) per
occurrence for bodily injury, death, personal injury and property damage. At all other times, the
District shall maintain such coverage in an amount of one million dollars ($1,000,000). The
District may provide up to the first one hundred thousand dollars ($100,000) of the required limit
of liability as a deductible or pursuant to a program of self-insurance. The general liability
insurance shall name the Municipality as an additional insured, be underwritten by an insurance
company having an A.M. Best rating of at least B+7, or equivalent if not rated by A.M. Best, and
shall provide thirty (30) days advance notice to the District and the Municipality prior to
cancellation, material change or non-renewal. The District shall deliver to the Municipality a
copy of the insurance policy, a certificate of insurance or other evidence satisfactory to the
Municipality of the existence and amount of the required insurance and renewals thereof.

Unofficial Document

(©) The Landowners agree to pay the costs of such insurance coverage to the
extent such costs are not paid from bond proceeds, or by the District or to the extent payment of
such costs, together with other costs of the District, would result in a tax levy in excess of that
described in Section 4.1 hereof. The Municipality shall have no obligation to pay the costs of
such insurance.

(d) The District shall, promptly after the receipt of notice of any action to
obtain insurance proceeds with respect to the insurance coverages required by this Section, notify
the Landowners thereof in writing. The District shall have such rights in any such action, and
the Landowners shall have such rights to notice and participation in any such action, as are
described in Section 5.1(b) hereof.

Section 5.3  Officers and Directors' Liability Insurance.

(a) The District shall maintain such directors and officers liability insurance
coverage for the District as shall be reasonably satisfactory to the District Board. The insurance
shall have a limit of $1,000,000, naming the Municipality as an additional insured and shall be
placed with insurers maintaining an A.M. Best rating of at least B+7, or of equivalent quality if
not rated by A.M. Best.

(b) The Landowners agree to pay the costs of such insurance coverage to the
extent such costs are not paid from bond proceeds or payment of such costs, together with other
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costs of the District, would exceed the tax levy described in Section 4.1 hereof, provided that
payment of such costs shall be made solely from moneys otherwise payable to the Landowners.
The Municipality shall have no obligation to pay the costs of such insurance.

(c) The District shall, promptly upon the receipt of notice of any action to
recover insurance proceeds pursuant to the insurance requirements set forth in this Section,
notify the Landowners thereof in writing. The District shall have such rights in any such action,
and the Landowners shall have such rights to notice and participation in any such action, as are
described in Section 5.1(b) hereof.

ARTICLE VI

REPRESENTATIONS., WARRANTIES AND AGREEMENTS OF OWNER

The Landowners represent and warrant to the District the following:

Organization and Existence of Landowners. Each of the Landowners is duly
organized and validly existing as a corporation pursuant to the laws of the State of Nevada.

No Breach or Conflict. The performance of this Agreement by the Landowners
and fulfillment of its terms do not and will not, at the time of execution of this Agreement, to the
actual knowledge of the officers and directors of the Landowners, conflict with or result in any
breach, default or violation of any regulation, order or decree of any court or governmental
department, commission, board, bureau or agency binding upon any Owner, or of any indenture,
contract, agreement or other instrument to which any of the Landowners is a party or to which
any of the Property is subject. thneffcl Document

No Violation or Default. The Landowners have made a reasonable and diligent
investigation and, to their actual knowledge, the Landowners are not, at the time of execution of
this Agreement, in material violation of or in material default with respect to any applicable law
or any applicable rule, regulation or order of any court or any governmental department,
commission, board, bureau, agency or instrumentality which would prevent or limit the
Landowners from entering into or carrying out their obligations hereunder.

Pending or Threatened Litigation. To the actual knowledge of the officers and
directors of the Landowners, there is no action, suit, proceeding, inquiry or investigation, at law
in equity, before or by any court, governmental agency, public board or body, pending or, to the
best of their knowledge, overtly threatened, against or affecting the Landowners, and to their
actual knowledge there is no basis therefor, wherein an unfavorable decision, ruling or finding
would adversely affect the transactions contemplated by this Agreement.

Debt Service Reserve Fund. The Landowners agree that a debt service reserve
fund in an amount equal to the Reserve Fund Requirement (as defined in the Indenture) will be
capitalized from bond proceeds. Any moneys remaining in such reserve fund at the final
maturity or prior redemption of the Series 2017A Bonds will be applied to pay principal and
interest on the Series 2017A Bonds at such time and any monies thereafter remaining in such
reserve fund shall, at the written direction of the District, be remitted to the then-current owners
of Assessed Property pro rata according to their payments with respect to the original
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Assessments. As additional security for the payment of debt service on the Series 2017 Bonds,
the Developer will deposit the Developer Funds with the Trustee, as described in Section 1.2 of
this Agreement. Upon completion of the Phase 1 Improvements and payment of all costs and
expenses incident thereto, any remaining Developer Funds will be transferred or disbursed as
provided in the Indenture.

ARTICLE VII

REPRESENTATIONS AND WARRANTIES OF DISTRICT

The District represents and warrants to the Landowners as follows:.

Organization and Existence. The District is a revitalization district duly
organized, validly existing and in good standing pursuant to the laws of the State, and has all
requisite power to enter into this Agreement and to carry out and perform the District’s
obligations hereunder.

Validity and Enforceability of Agreement. This Agreement constitutes a duly
authorized, valid and binding obligation of the District and is, and shall be, enforceable against
the District in accordance with its terms. The execution, delivery and performance of this
Agreement have been duly authorized by the District Board according to law and, to the best of
the District’s knowledge, do not and will not conflict with or result in any breach, default or
violation of any term, condition or provision of any applicable law or rule, regulation, order, writ
or decree of any court or any governmental department, commission, board, bureau, agency or
instrumentality binding upon the District or of any bonds, indentures, contracts or agreements to
which the District is a party or by which the wewaitsmen T its property is bound.

No Litigation. To the actual knowledge of the officers and directors of the
District, there is no action, suit, proceeding, inquiry or investigation, at law or in equity, before
or by any court, governmental agency, public board or body, pending or, to the best of their
knowledge, overtly threatened against or affecting the District, and, to their actual knowledge
there is no basis therefor, wherein an unfavorable decision, ruling or finding would adversely
affect the transactions contemplated by this Agreement.

ARTICLE VIII

CONSENT AND WAIVER

Landowners' Consents. Each of the Landowners, with full knowledge of the
provisions of applicable law, and its rights pursuant thereto, hereby consents or acknowledges, as
applicable:

(a) that the proposed 2017 Improvements are of more than local or ordinary
public benefit, and that the Property receives a benefit from the 2017 Improvements
commensurate with the Assessments;

(b) the adoption by the District of the plans and specifications and the
Assessment diagram;
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(© to the execution of the construction contracts for the 2017 Improvements
without publication of the Notice of Contract Award;

(d) to the Assessments against the Property, in the amounts set forth on
Exhibit “C” hereto;

(e) that failure to pay, when due and prior to delinquency, any Assessment for
Assessed Property subject to the Deed of Trust will constitute nonpayment of all Assessments for
all Assessed Property subject to the Deed of Trust; and

) to the recordation of the Assessments,

Landowners' Waivers. Each of the Landowners, with full knowledge of the
provisions of applicable law, and its rights pursuant thereto, hereby expressly waives:

(a) any and all defects, irregularities, illegalities and deficiencies in the
proceedings for the formation of the District;

(b) any and all defects, irregularities, illegalities or deficiencies in the
proceedings establishing the Assessed Property;

(©) any and all defects, irregularities, illegalities or deficiencies in the District
election held on February 2, 2016 authorizing the imposition of the Assessments, the issuance of
the Series 2017 Bonds and the O&M Tax Levy;

(@) any and all defects, irveasane 3s, illegalities or deficiencies in the District
election held on July 14, 2016 at which Mark Stapp, Dennis Mathisen and John Fischer were re-
elected to the District Board;

(e) any and all notices and time periods related to the matters described in the
preceding subsections (a) through (d) provided by applicable law, including, but not limited, to
mailing, posting and publication, as applicable, of any notice required in connection with the
adoption of the resolutions with respect to any of the 2017 Improvements, the procurement and
award of contracts with respect to the acquisition and construction of the 2017 Improvements,
the imposition of the Assessments and any other procedural steps and related proceedings
necessary in connection with the 2017 Improvements and the issuance and delivery of the Series
2017 Bonds;

§3) any and all objections to the adoption and approval by the District of the
plans and specifications, the Engineer’s estimate of the costs of the District Improvements, the
Developer Improvements and the Assessment diagram;

(g any and all protests with respect to the 2017 Improvements and objections
to the extent of the Assessed Property (all of which is to be assessed) and including any right to
file a written protest or objection for such purpose and any right to any hearing on such matters;

(h) any and all protest rights against the 2017 Improvements and objections to
the awarding of one or more acquisition or construction contracts for the 2017 Improvements;

-14-
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6)) any and all defects, irregularities, illegalities or deficiencies in, or in the
adoption by the District Board of, the Assessed Property (all of which is to be assessed), the
plans and specifications, and the Assessment diagram, all of which provide for and effectuate the
2017 Improvements;

() any and all defects, irregularities, illegalities or deficiencies in, or in the
awarding of, any contracts for or with respect to, the 2017 Improvements, including, but not
limited to, any right to claim that any of the acts or proceedings relating to the 2017
Improvements are irregular, illegal or faulty pursuant to applicable law, any right to file a notice
specifying in which respect the acts and proceedings are irregular, illegal or faulty, and any right
to any hearing in connection therewith;

(k) any and all actions and defenses against the Assessments or any of the
Series 2017 Bonds, including, but not limited to, judicial review, as to whether the Property (all
of which is to be assessed) is benefited by the 2017 Improvements;

) any right to object to the legality of any of the Assessments or to any of
the previous proceedings connected therewith or to claim that the 2017 Improvements have not
been constructed according to any applicable contract or the plans and specifications, in each
case as permitted pursuant to applicable law and including any right to file a written notice
specifying the grounds of such objection and any right to any hearing in connection therewith;

(m) any and all claims or defenses, known or unknown, they may now or
subsequently have against the Assessments or the Series 2017 Bonds;

Unofficial Document
(n)

all demands for cash payment of the Assessments;

(0) any and all provisions of any collateral security instruments relating to the
Assessed Property (all of which is to be assessed) which prohibit the establishment of the
Assessed Property, designation of the boundaries of the Assessed Property (all of which is to be
assessed), completion of the 2017 Improvements and imposition of the Assessments; and

(p) any and all rights to redemption pursuant to Section 48-605 of the Arizona
Revised Statutes.

ARTICLE IX
MISCELLANEOUS

Landowners' Representatives. Mark Stapp, Dennis Mathisen and John Fischer
shall each be an authorized representative of the Landowners to provide all consents, approvals,
make protests and objections, receive all notices, and act for the Landowners in carrying out the
purposes of this Agreement.

Amendment. This Agreement may be amended only by an agreement in writing
executed by the District and the Landowners, or their respective successors and assigns, which is
approved by the then-owners of fee simple title to not less than a majority of the Property and
recorded in the Office of the Maricopa County (Arizona) Recorder.
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Notices. Any notices and other communications required or permitted hereby
shall be validly given, made or served, if in writing and delivered personally or sent by registered
or certified mail, postage prepaid, to:

District: Cahava Springs Revitalization District
c/o Ballard Spahr LLP
1 East Washington Street, Suite 2300
Phoenix, AZ 85004

Landowners: Cahava Springs Development Corporation
c/o Tim Martens, Esq.
Gammage & Burnham, PLC
2 North Central Avenue, Suite 1500
Phoenix, AZ 85004

or to such other person or such other address as any party may designate in writing. Notice given
by mail, as set out above, shall be deemed delivered three business days following the date the
same is postmarked.

Severability. If any one or more sections, subsections, clauses, sentences or parts
of this Agreement shall be adjudged unconstitutional or invalid by a court of competent
jurisdiction, such judgment shall not affect, impair or invalidate the remaining provisions hereof,
but shall be confined to the specific sections, subsections, clauses, sentences and parts so
determined.

Benefit and Binding Effect. . mra.mnvisions of this Agreement shall inure to the
benefit of and shall be binding upon the respective heirs, successors and assigns of the respective
parties.

Additional Documents and Agreements. FEach party agrees to execute and
deliver such further or additional documents, instruments or agreements as may be reasonably
necessary or appropriate in good faith to fully implement and carry out the intents and purpose of
this Agreement.

Applicable Law and Venue. This Agreement shall be governed by and
construed in accordance with State law. Venue for any suit or other proceedings relative to this
Agreement shall be in the Maricopa County (Arizona) Superior Court.

Headings. The headings of this Agreement are for purposes of reference only
and shall not limit or define the meaning of any term or provision of this Agreement.

Counterparts. This Agreement may be executed in counterparts, each of which
shall be an original but which shall constitute one and the same instrument.

Entire Agreement. This Agreement constitutes the entire agreement among the
parties hereto and no party shall be liable or bound to any other party hereto in any manner by
any warranties, representations or guaranties except as specifically and expressly set forth herein.
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Recordation. The District will cause this Agreement and any amendment or
cancellation hereof to be recorded in the official records of Maricopa County, Arizona, within
the period required by Section 9-500.05 of the Arizona Revised Statutes.

Notice of ARS §38-511. Notice is hereby given that this Agreement is subject to
cancellation by the District pursuant to the provisions of Section §38-511 of the Arizona Revised
Statutes.

Third-Party Beneficiaries. The only parties to this Agreement are the District
and the Landowners. Except as expressly provided herein, this Agreement is not intended, and
shall not be construed, to benefit or be enforceable by any other person whatsoever.

Preservation of Tax-Exemption. Neither the District nor the Landowners shall
take, or cause to be taken, any action which would cause interest on any Series 2017 Bond to be
includable in the gross income of the holder thereof for Federal income tax purposes pursuant to
the Internal Revenue Code of 1986, as amended (the "Code").

Term. The term of this Agreement shall commence as of the date of the
execution and delivery hereof by each of the parties hereto and shall expire upon the earlier of (i)
the agreement of the District and the Landowners to terminate this Agreement or (ii) when no
Series 2017 Bonds are outstanding.

Survival of Representations, Etc. Unless otherwise expressly provided, the
representations, covenants, indemnities and other agreements contained herein shall be deemed
to be material and continuing, shall not be merged and shall survive any conveyance or transfer
provided herein. e Dumert

Section 9.17 Future Owner Consent. The undersigned Landowners agree that
upon the sale of any portion of the Property, the Landowners will require the execution and
delivery of an Owner Consent, Waiver and Agreement, as set forth in Exhibit D hereto, by each
purchaser of Property, and upon request by the District, the undersigned Landowners will
execute and deliver such Owner Consent, Waiver and Agreement to the District.

No_Personal Liability of Landowners. Notwithstanding anything to the
contrary contained in this Agreement or any other document signed by the Landowners or by
which the Landowners have or will become bound in connection with the actions or proceedings
giving rise to this Agreement, none of the Landowners, or the directors or officers of the
Landowners, shall have any personal liability, nor shall any of their assets be subject to any
personal liability, for any obligation set forth herein, and the sole recourse against the
Landowners hereunder shall be limited to the assets of the Landowners, whether now owned or
hereafter acquired.

[Signatures on following page]

-17-

DMWEST #14647335 v8

APP159



Go to Previous View

20170149305

Go to Table of Contents - Appendix

IN WITNESS WHEREOF, the authorized representatives of the District and the
Landowners have duly executed and attested this Agreement as of the date first written above.

ATTEST:

District Clerk

CAHAVA SPRINGS REVITALIZATION
DISTRICT, an Arizona revitalization district

(Vice) Chairman

SRYRASIOT

W&’-M?j

Ballard Spahr LLP,
Special Counsel to the District

CAHAVA SPRINGS DEVELOPMENT
wefice Loy, ORATION, a Nevada corporation

'TAR ROAD PROPERTIES, INC., a
Nevada corpffation

i

Mark Stapp,
Its President

3 st
Mark Stapp, }
Its President

[SIGNATURE PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT]
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STATE OF ARIZONA )
) ss
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Dennis Mathisen, as Chairman of the District Board of Cahava Springs Revitalization
District, an Arizona revitalization district.

My commission expires:

CARA SEGUI
Notary Public - Arizona
Maricopa County

STATE OF ARIZONA
COUNTY OF MARICOPA

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Mark Stapp, the President of Cahava Springs Development Corporation, a Nevada

corporation. ﬁ
Unofficial Document N fp W—
3Ly Publi v o4

My commission expires:

CARA SEGUI
Notary Public - Arizona
Maricopa County

% My Comm. Expires May 26, 2019

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Mark Stapp, the President of Momingstar Road Properties, Inc., a Nevada corporation.

NotaryPublic _/

CARA SEGUI
Notary Public - Arizona
3 Maricopa County >

My Comm. Expires May 26, 20194

My commission expires; Jrodete

[NOTARY PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT]
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STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 15" day of February,
2017, by Mark Stapp, the President of Cahava Springs Phase ], Inc., a Nevada corporation.

My commission expires:

CARA SEGUI

Notary Public - Arizona
S Maricopa County
My Comm. Expires May 26, 2019

Notice reqiircd o H=¥r9=The foregoing notarial certificate(s)
relate(s) to the District Development and Walvel Agreement dated as of February 15, 2017,
executed by Cahava Springs Revitalization District, an Arizona revitalization district, Cahava
Springs Development Corporation, a Nevada corporation Morningstar Road Properties Inc., a
Nevada corporation and Cahava Springs Phase 1, Inc., a Nevada corporation (the “Notarized
Document”). The Notarized Document contains a total of 50 pages.

Unofficial Document
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EXHIBIT B
DESCRIPTION OF 2017 IMPROVEMENTS

All Improvements will conform to the General Plan for the Cahava Springs Revitalization
District, dated April 16, 2015 (the “General Plan”), which was filed with the Town Clerk on
April 16, 2015, a copy of which is attached hereto. The Landowners also acknowledge that the
overall approval of master plans related to specific sites within the District which include any
Improvements will be subject to the normal and customary Municipality approval process.

District Improvements

The activation of 2.5 miles of existing water line from 26" Street and Joy Ranch Road to
Saddle Mountain Road (approximately 500 feet west of 32 Street), and (ii) the design,
acquisition, installation and construction of a new 12" water line from Saddle Mountain Road
(approximately 500 feet west of 32™ Street) to 32" Street and Honda Bow Road, required
booster pumps on Saddle Mountain Road and at 32" Street and Honda Bow Road, a 32,000-
gallon concrete subterranean water storage tank, approximately five miles of electrical conduit to
operate the booster pumps, completion of two partially-completed concrete bridges over Apache
Spring wash on Saddle Mountain Road and 32™ Street, construction of three drainage structures
along Rockaway Hills Road and 32" Street, completion of roadway improvements from 26"
Street and Saddle Mountain Road to 32™ Street and Honda Bow Road, including relocation and
undergrounding of existing electrical and telenhone lines along Saddle Mountain Road and 3™
Street to Rockaway Hills Road, right-of-way revegetation and landscaping from 26" Street and
Saddle Mountain Road to 32" Street and Honda Bow Road, installation of new underground
electrical lines from 26™ Street and Joy Ranch Road to 32™ Street and Honda Bow Road and
acquisition of additional right-of-way on 32™ Street between Saddle Mountain Road and
Rockaway Hills Road.

The costs of the District Improvements are expected to be comprised of the items, and in
the estimated amounts, as follows:
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Total

Demolition

Earthwork

Storm Drain

Drainage Structures
Offsite Water

Paving

Utility Adjustments
Concrete

Dry Utility

Landscape + Irrigation

24th Street Waterline Improvements

Pump Station & Reservior

Offsite Testing & Re-chlorination
General Conditions {Mob, SWPP, Water, Traffic Control)

Subtotal
General Conditions @ 5.10%
Payment & Performance Bond
Subtotal
Sales Tax

Total Direct Construction

Estimated indirect Costs

Unofficial Document

$30,365.80
§414,584.05
$138,493.05
$1,352,566.08
$707,832.30
$1,207,174.00
$110,043.35
$136,171.90
$1,138,600.80
$1,396,403.45
§112,408.00
$2,100,570.C0
$63,211.90
$508,261,45
$9,416,686.13
$486,834.90
$107,658.07
$10,011,179.10
9736,642.17
$10,747,821.27

Total

APS Line Extension Fee

Archeology Monitoring & Repaorting

Century Link Line Extension Fee

Construction Contingency

Construction Permits & Review

District tngineer

Greey Pickett {Landscape)
Haarer Structural Engineering
Hoskin Ryan Consultants

Maricopa County Transportation (Bond)

MCDOT Permit
MCESD, FCD, FEMA

Printing & Other Reimbursabie Expenses

Project Management
Water System Engineering
Totat Indirect Costs

Total Direct Construction + Indirect Costs

I

$760,000.00
$138,425.00
$303,329.60
§281,661.82
$175,000.00
$16,700.00
$5,500.00
$6,200,00
$96,775.41
531,250.00
S987.50
514,350.00
$4,500.00
$144,500.00
554,000.00
$2,033,178.73

$12,781,000.00
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Phase I Improvements

All expenses directly and indirectly relating to the cost of acquisition and construction of
public infrastructure and non-public improvements required to develop the first 44 single-family
finished lots (i.e., lots ready for construction of homes) within the District, including roadways,
drainage structures, curbing, water distribution system, dry utilities (electric, data and cable
television, etc.) and landscaping.

The costs of the Phase | Improvements are expected to be comprised of the items, and in
the estimated amounts, as follows:

Direct items Backbone
Demo & Earthwork 84,639.42
Paving Total 324,698.15
Concrete 145,564.90
Drainage 85,575.40
Storm Drain 34,304.80
Water (& offsite testing) 299,450.00
Pump Station & Reservoir
Utility Adjustments Unoffial Dooument
24th Street Improvements
Dry Utilities 197,400.00
Landscape 362,226.00
General Conditions 167,698.00
Sales Tax 124,979.34
Payment/Performance Bond 18,265.36
Totals 1,844,801.37
Indirect Costs Amount
Development Management 102,000.00
Contingency 53,198.63
Totals 155,198.63
Combined Total 2,000,000,00

(V3)
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Developer Improvements

The acquisition by the District of right-of-way, design and engineering plans, permits,
archeological surveys and recovery reports and other soft costs, underground utilities in
connection with approximately 11,200 lineal feet of 12” water line from the northeast corner of
Joy Ranch Road and 24" Street along 24™/26™ Street to Saddle Mountain Road; trees, cactus and
groundcover located within the rights-of-way; roadway grading along Saddle Mountain Road
from 26™ Street to 32™ Street and along 32™ Street from Saddle Mountain Road to Honda Bow
Road; two precast concrete drainage structures on Saddle Mountain and on 32m Street; and dry
utility conduit, manholes and pull boxes along 26" Street and Tonya Road to 1,100 feet east of
32" Street and Saddle Mountain Road

Unofficial Document
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INDENTURE OF TRUST,
dated as of March 1, 2017,
from
CAHAVA SPRINGS REVITALIZATION DISTRICT
to
ZIONS BANK, a division of ZB, National Association, as trustee,
Relating to

$16,680,000
CAHAVA SPRINGS REVITALIZATION DISTRICT
(TOWN OF CAVE CREEK, ARIZONA)
SPECIAL ASSESSMENT BONDS, SERIES 2017A

and

$5,000,000
CAHAVA SPRINGS REVITALIZATION DISTRICT
(TOWN OF CAVE CREEK, ARIZONA)
SUBORDINATE SPECIAL ASSESSMENT BONDS, SERIES 2017B

Confidential Cahava0019935
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INDENTURE OF TRUST

THIS INDENTURE OF TRUST, dated as of March 1, 2017 (this “Indenture”), from
Cahava Springs Revitalization District, a special purpose, tax-levying public improvement
district for the purposes of the Constitution of the State of Arizona (the “Stare”) and a municipal
corporation for the purposes of State law (together with its successors in interest, the “District”),
to Zions Bank, a division of ZB, National Association, a national banking association with trust
powers, as trustee (together with its successors in trust, the “Trustee”).

WITNESSETH:

WHEREAS, pursuant to Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes
(the “Enabling Act”), and in response to a petition by Cahava Springs Phase 1, Inc., a Nevada
corporation, Mormingstar Road Properties, Inc., a Nevada corporation, and Cahava Springs
Development Corporation, a Nevada corporation (collectively, the “Landowners™), the Mayor
and Council of the Town of Cave Creek, Arizona (the “Town™), on June 15, 2015 adopted a
resolution which formed the District; and

WHEREAS, at a District election held on February 2, 2016 (the “Election”) in
accordance with the Enabling Act, the qualified electors of the District authorized the Board of
Directors of the District (the “Board”) to levy special assessments against all taxable property in
the District in a maximum aggregate amount of $105,000 per lot and to issue and sell special
assessment bonds, payable from and secured by amounts collected from the special assessments,
in order to provide moneys (i) to acquire from the Landowners certain existing work, together
with plans and specifications for the development of certain additional public infrastructure in
the District (the “Developer Improvements™), and (ii) to acquire and construct a main domestic
water supply and delivery system, certain roadways and other public infrastructure (collectively,
the “District Improvements”) in the District, consistent with the General Plan for the Cahava
Springs Revitalization District, dated April 16, 2015 (the “General Plan”), which was filed with
the Town Clerk on or about April 16, 2015; and

WHEREAS, on October 31, 2016 and February 22, 2017, the Board adopted resolutions
(i) confirming the assessment list for the District Improvements and levying special assessments
against properties to be benefited by the District Improvements (the “Series 4 Assessment
Resolution”) and (ii) confirming the assessment list for the Developer Improvements and levying
special assessments against properties benefiting from the Developer Improvements (the “Series
B Assessment Resolution™); and

WHEREAS, the Enabling Act provides that, after adoption by a district board of a
resolution levying a special assessment on property in the district, the district board may issue
and sell special assessment bonds payable from and secured by amounts to be collected from
unpaid special assessments; and

WHEREAS, the Board now desires to authorize the issuance, sale and delivery of its

Special Assessment Bonds, Series 2017A, in the total principal amount of $16,680,000 (the
“Series A Bonds”), in order to finance the costs of the District Improvements, to fund a Reserve
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Fund (as defined herein) and a Capitalized Interest Account (as defined herein), and to pay the
costs associated with the issuance of the Series A Bonds; and

WHEREAS, the Board now desires to authorize the issuance, sale and delivery of ifs
Subordinate Special Assessment Bonds, Series 2017B, in the total principal amount of
$5,000,000 (the “Series B Bonds™ and, together with the Series A Bonds, the “Bonds”) to acquire
the Developer Improvements from the Landowners; and

WHEREAS, pursuant to the Enabling Act and Section 9-500.05 of the Arizona Revised
Statutes, the District and the Landowners have entered into a District Development and Waiver
Agreement (Cahava Springs Revitalization District), dated as of February 15, 2017 (the
“Development Agreement™), as a “development agreement” to specify, among other things,
certain conditions, terms, restrictions and requirements for the development, acquisition,
construction, financing, operation and maintenance of the District Improvements and the
imposition, collection and payment of the Assessments (as defined herein); and

WHEREAS, pursuant to the Enabling Act and resolutions adopted by the District Board
on October 31, 2016 and February 22, 2017 (jointly, the “Authorizing Resolution™), the District
is authorized to enter into this Indenture to provide for the issuance, sale, registration, transfer
and payment of, and security for, the Bonds and the receipt, investment and disbursement of the
proceeds thereof; and

WHEREAS, the Bonds shall be payable solely from the Assessments and other moneys
pledged therefor in the manner provided in this Indenture, and shall not constitute or give rise to
a general obligation or liability of, or constitute a charge against the general credit or taxing
powers of, the District, the Town, the State, or any political subdivision thereof; and

WHEREAS, all things have been done which are necessary to make the Bonds, when
executed and delivered by the District (or, as to any Bonds issued in exchange therefor or in lieu
or upon transfer thereof, authenticated and delivered by the Trustee pursuant hereto), and
authenticated by the Trustee, valid obligations of the District, and to constitute this Indenture a
valid security agreement, collateral assignment, and contract for the security of the Bonds, in
accordance with the terms thereof and of this Indenture,

NOW, THEREFORE, THIS INDENTURE WITNESSETH that, to secure, except as
otherwise provided herein, the payment of the principal of and interest on the Outstanding Bonds
and the performance of the covenants therein and herein contained and to declare the terms and
conditions on which the Outstanding Bonds are secured, and in consideration of the premises and
of the purchase and acceptance of the Bonds by the Registered Owners thereof, the District by
these presents does hereby grant, bargain, sell, release, convey, collaterally assign, transfer,
mortgage, hypothecate, pledge, set over, and confirm to the Trustee, forever, all and singular the
following described properties, and grants a security interest therein for the purposes herein
expressed, to-wit:

GRANTING CLAUSE FIRST

All money and investments in the funds and accounts established with and held by the
Trustee pursuant hereto, excluding any money in the Rebate Fund; and
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GRANTING CLAUSE SECOND

The Assessments and the District’s interest in any and all property that may, from time to
time hereafter, by delivery or by writing of any kind, be subjected to the lien and security interest
hereof by the District or by anyone on its behalf (and the Trustee is hereby authorized to receive
the same at any time as additional security for the Bonds), which may be made subject to any
reservations, limitations, or conditions which shall be set forth in a written instrument executed
by the District or the person acting on its behalf, or by the Trustee, respecting the use and
disposition of such additional property or the proceeds thereof, including any of the District’s
rights and interests pursuant to the Deed of Trust and the Collateral Assignment (each as defined
herein);

TO HAVE AND TO HOLD all said property of every kind and description, real,
personal, or mixed, hereby and hereafter (by supplemental indenture or otherwise) granted,
bargained, sold, assigned, released, conveyed, collaterally assigned, transferred, mortgaged,
hypothecated, pledged, set over, or confirmed as aforesaid, or intended, agreed, or covenanted so
to be, together with all the appurtenances thereto appertaining (said properties together with any
cash and securities hereafter deposited or required to be deposited with the Trustee (other than
any such cash which is specifically stated herein not to be deemed part of the Trust Estate) being
herein collectively referred to as the “Trust Estate”), unto the Trustee and its successors and
assigns forever;

IN TRUST, NEVERTHELESS, for the equal and proportionate benefit and security of
the Registered Owners from time to time of the Outstanding Bonds, without priority, except as
otherwise provided herein, of any such Bond over any other such Bond, and to secure the
observation and performance of all terms, covenants, conditions, agreements and obligations of
the District pursuant hereto, except as herein otherwise expressly provided;

UPON THE CONDITION that, if the District, its successors or assigns shall well and
truly pay the principal of and interest on the Bonds according to the true intent and meaning
thereof, or there shall be deposited with the Trustee or a Paying Agent such amounts in such
form that none of the Bonds remain Outstanding, and shall pay or cause to be paid to the Trustee
all sums of money due or to become due to it in accordance with the terms and provisions hereof
and the observance or performance of all terms, covenants, conditions, agreements and
obligations contained herein, then upon the full and final payment of all such sums and amounts
secured hereby, or upon such deposit, this Indenture and the rights, titles, liens, security interests,
and assignments herein granted shall cease, determine, and be void and this Indenture shall be
released by the Trustee in due form at the expense of the District, except only as herein provided,
and otherwise this Indenture to be and remain in full force and effect;

AND IT IS HEREBY COVENANTED AND DECLARED that all the Bonds are to be
authenticated and delivered, and the Trust Estate is to be held and applied by the Trustee, subject
to the further covenants, conditions, and trusts hereinafter set forth, and the District hereby
covenants and agrees to and with the Trustee, for the equal and proportionate benefit of all
Registered Owners of Outstanding Bonds, except as herein otherwise expressly provided, as
follows:
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ARTICLE ]
DEFINITIONS AND OTHER PROVISIONS
OF GENERAL APPLICATION

Section 1.1~ Definitions. For all purposes hereof, except as otherwise expressly
provided or unless the context otherwise requires:

(a) The terms defined in this Article, except when used in the forms set forth
on Exhibit A, have the meanings assigned to them in this Article and include the plural as well as
the singular.

(b) All references in this instrument to designated “Articles,” “Sections,” and
other subdivisions are to the designated Articles, Sections, and other subdivisions of this
instrument as originally executed.

(© The words “herein,” “hereof,” and “hereunder” and other words of similar
import refer to this Indenture as a whole and not to any particular Article, Section, or other
subdivision.

“Acquisition and Construction Fund” means the fund established pursuant to Section 3.2
hereof, including therein a Public Infrastructure Account and a Phase 1 Account.

“Assessment Fund” means the fund established pursuant to Section 3.4 hereof.

“Assessments” means those special assessments levied pursuant to the Series A
Assessment Resolution and the Series B Assessment Resolution against certain real property in
the District.

“Authorized Denomination” means, with respect to the Series A Bonds, $100,000 and
integral multiples of $10,000 in excess thereof and, with respect to the Series B Bonds, $1.00 and
integral multiples thereof.

“Authorizing Resolution” means the resolutions adopted by the Board on October 31,
2016 and February 22, 2017, authorizing the issuance, sale and payment of the Bonds.

“Beneficial Owner” means the owner of a beneficial interest in any Book-Entry Bond as
shown on the records of any Direct or Indirect Participant.

“Board” means the Board of Directors of the District as constituted from time to time.

“Board Resolution™ means any resolution of the Board certified by the District Clerk to
be in full force and effect on the date of such certification and delivered to the Trustee.

“Bond Counsel” means Ballard Spahr LLP or any other firm of attorneys of national
reputation experienced in the field of municipal bonds whose opinions are generally accepted by
purchasers of municipal bonds and which is acceptable to the Trustee and the District.
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“Bond Fund” means the fund of the District established pursuant to Section 3.6 hereof
and therein a Series A Account, a Series B Account, a Redemption Account and a Capitalized
Interest Account,

“Bond Purchase Agreement” means the Bond Purchase Agreement, dated February 15,
2017, between the District and the Underwriter.

“Bond Register” means the register for each series of Bonds in which, subject to such
reasonable regulations as it may prescribe, the District (or the Trustee on its behalf) shall register
the Bonds and transfers thereof as provided herein.

“Bonds” means the Series A Bonds and the Series B Bonds.

“Book-Entry Bonds” means, initially, all Bonds which are registered pursuant to the
Book-Entry-Only System, as further described in Section 2.5(¢) hereof.

“Business Day” means any day other than a Saturday, a Sunday, or a legal holiday or the
equivalent (other than a moratorium) for banking institutions generally in the city where the
designated corporate trust office of the Trustee is located or in the Place of Payment.

“Capitalized Interest Account” means the account of the District established in the Bond
Fund pursuant to Section 3.6 hereof.

“Closing Date” means the date of the authentication and delivery of any series or
installment of the Bonds to the purchasers or other Persons entitled thereto.

“Code” means the Internal Revenue Code of 1986, as amended, and the regulations and
rulings promulgated pursuant thereto.

“Collateral Assignment” means the Collateral Assignment of Contract Documents, dated
as of March 1, 2017, from the Landowners to the Trustee, as the same may be amended from
time to time in accordance with the provisions thereof.

“Costs of Acquisition and Construction” means all items of expense directly or indirectly
relating to the cost of acquiring and/or constructing the District Improvements and the incidental
costs and expenses thereof, and infrastructure purposes (as defined in the Enabling Act), related
to such District Improvements.

“Costs of Issuance” means all items of expense directly or indirectly payable by or
reimbursable to the District relating to the execution, sale and delivery of the Bonds and the
execution and delivery of this Indenture, including but not limited to, filing and recording costs,
settlement costs, printing costs, reproduction and binding costs, initial fees and charges of the
Trustee, any Paying Agent or bond registrar, legal fees and charges, bond insurance and other
credit enhancement fees and charges, financial and other professional consultant fees, costs of
rating agencies for credit ratings, fees for execution, transportation and safekeeping of the Bonds,
and charges and fees in connection with the foregoing as well as costs relating to the formation
of the District.
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“Costs of Issuance Fund’ means the fund of the District established pursuant to Section
3.8 hereof.

“Debt Service” means, with reference to any specified period, (i) the scheduled payments
of principal of and interest on the Bonds for such period; (ii) the fees and costs of the Trustee,
any Paying Agent, bond registrars or other agents appointed or necessary pursuant to this
Indenture to administer the Bonds for such period; (iii) amounts due from the Rebate Fund with
regard to Rebate for such period, and (iv) fees and costs incurred in connection with complying
with any undertaking to provide continuing secondary market disclosure if entered into by the
District or the Landowners, or both, with respect to the Bonds.

“Deed of Trust” means the Deed of Trust, Assignment of Leases and Rents, Security
Agreement and Fixture Filing Financing Statement, dated as of March 1, 2017, from the
Landowners, as trustors, to Zions Bank, a division of ZB, National Association, as deed of trust
trustee, for the benefit of the Trustee, as beneficiary, together with any amendments thereto or
modifications thereof.

“Defaulted Interest” has the meaning set forth in Section 2.1(e) hereof.

“Developer” means Cahava Springs Development Corporation, a Nevada corporation, or
its successors in interest, acting on behalf of the Landowners, and their successors in interest.

“Developer Funds” means the sum of $2,000,000 delivered by the Developer to the
Trustee for deposit in the Phase 1 Account of the Acquisition and Construction Fund
simultaneously with the initial delivery of the Series A Bonds to pay certain items of expense
directly and indirectly relating to the Phase 1 Improvements.

“Developer Improvements” means the waterline improvements and the roadway
improvements previously constructed by the Developer, together with the plans, specifications
and studies previously prepared or performed by or on behalf of the Developer for the
development of the District.

“Development Agreement” means that certain District Development and Waiver
Agreement (Cahava Springs Revitalization District), dated as of February 15, 2017, among the
District and the Landowners.

“Direct Participant” or “DTC Participant” means any broker-dealer, bank or other
financial institution for which the DTC holds Book-Entry Bonds from time to time as a securities
depository.

“Disbursement Request” means the form of District Disbursement Request described in
Section 3.3 hereof (and set forth as Exhibit C hereto) to request disbursements of funds from the
Acquisition and Construction Fund to pay for District Improvements and Phase 1 Improvements,

“District” means Cahava Springs Revitalization District, a tax-levying revitalization

district duly organized and validly existing pursuant to the laws of the State, and its successors,
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“District Clerk” means the Person duly appointed and acting as the Clerk of the District
from time to time.

“District Engineer” means Site Consultants, Inc. or any successor selected by the District
to act as the district engineer.

“District Improvements” means (i) the activation of 2.5 miles of existing water line from
26" Street and Joy Ranch Road to Saddle Mountain Road (approximately 500 feet west of 3™
Street), and (ii) the design, acquisition, installation and construction of a new 12” water line from
Saddle Mountain Road (approximately 500 feet west of 32™ Street) to 32™ Street and Honda
Bow Road, required booster pumps on Saddle Mountain Road and at 32™ Street and Honda Bow
Road, a 320,000-gallon concrete subterranean water storage tank, approximately five miles of
electrical conduit to operate the booster pumps, completion of two partially-completed concrete
bridges over Apache Spring Wash on Saddle Mountain Road and 32™ Street, construction of
three drainage structures along Rockaway Hills Road and 32™ Street, completion of roadway
improvements from 26" Street and Saddle Mountain Road to 32™ Street and Honda Bow Road,
including relocation and undergrounding of existing electrical and telephone lines along Saddle
Mountain Road and 32™ Street to Rockaway Hills Road, right-of-way revegetation and
landscaping from 26" Street and Saddle Mountain Road to 32™ Street and Honda Bow Road,
installation of new underground electrical lines from 26 Street and Joy Ranch Road to 32™
Street and Honda Bow Road and acquisition of additional right-of-way on 32" Street between
Saddle Mountain Road and Rockaway Hills Road.

“District Request” means a written request signed in the name of the District by the
District Clerk or a Responsible Officer of the District and delivered to the Trustee.

“District Treasurer” means the Person duly appointed and acting as Treasurer of the
District from time to time.

“DTC” means The Depository Trust Company, as the depository for the Book-Entry
Bonds.

“Enabling Act” means Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes, as
the same may be amended or supplemented.

"Event of Default" means the occurrence of any of the events described in Section 6.1
hereof,

“Final Discharge Date” means the date on which the last of the Bonds is discharged, if
by payment, or the date on which provision is made for payment of the Bonds, as herein
provided.

“Fiscal Year” means the period beginning on July 1 of any year and ending on June 30 of
the next succeeding year.

“Governmental Obligations” means (1) direct obligations of, or obligations the timely
payment of principal of which is fully and unconditionally guaranteed by, the United States of
America or (2) obligations described in Section 103(a) of the Internal Revenue Code of 1954 or
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the Code, provision for the payment of the principal of, premium, if any, and interest on which
shall have been made by the irrevocable deposit with a bank or trust company acting as a trustee
or escrow agent for Registered Owners of such obligations of securities described in clause (1)
the maturing principal of and interest on which, when due and payable, will provide sufficient
moneys to pay when due the principal of, premium, if any, and interest on such obligations, and
which securities described in clause (1) are not available to satisfy any other claim, including any
claim of the Trustee or escrow agent, or any claim of one to whom the Trustee or escrow agent
may be obligated which, at the time of deposit pursuant to Article V hereof, have been assigned
ratings in the highest rating categories of S&P and Moody’s, but in the case of both Clause (1)
and Clause (2) of this paragraph, for purposes of such Article V, only if such obligations are non-
callable prior to the Maturity of the Bonds. Governmental Obligations also includes for purposes
other than Article V hereof, a “no load,” open-end management investment company or trust
(mutual fund) , including those of the Trustee and any affiliate of the Trustee, registered with the
Securities and Exchange Commission (SEC), meeting the requirements of Rule 2a-7 of the
Investment Company Act of 1940, and which money market fund invests in short term United
States Treasury obligations, agencies guaranteed by the United States of America, and
repurchase agreements secured’ by the same and which money market fund has a rating by S&P
of AAAmM-G; AAAm; or AAm or better and a rating by Moody’s of “VMIG-I” or better.

“Indenture” means this Indenture of Trust as originally executed or as it may from time
to time be supplemented, modified, or amended by one or more indentures or other instruments
supplemental hereto entered into pursuant to the applicable provisions hereof.

“Indirect Participant” means any financial institution for which a Direct Participant holds
an interest in a Book-Entry Bond.

"Insolvent Taxpayer" means any Landowner whose property is subject to the Deed of
Trust which is the subject of a Proceeding.

“Interest Payment Date” means, with respect to the Series A Bonds, each January 1 and
July 1, commencing July 1, 2017 and, with respect to the Series B Bonds, each August 1,
commencing with August 1 in the Fiscal Year following the Fiscal Year in which Series B Bonds
are first authenticated and delivered.

"Landowners" means, collectively, Cahava Springs Phase 1, Inc., a Nevada corporation,
Morningstar Road Properties, Inc., a Nevada corporation, and Cahava Springs Development
Corporation, a Nevada corporation,

“Maturity”, when used with respect to any Bond, means the date on which the principal
of such Bond becomes due and payable as stated therein or as herein provided, whether at the
Stated Maturity thereof or by mandatory sinking fund redemption or otherwise.

“Moody’s” means Moody’s Investors Services, Inc. or any entity succeeding to the duties
and obligations thereof,

“Officers’ Certificate” means a certificate signed by a Responsible Officer of the District
and delivered to the Trustee.
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“Opinion of Counsel” means a written opinion of counsel acceptable to the Trustee, who
may (except as otherwise expressly provided in this Indenture) be counsel for the District and,
when given with respect to the status of interest on any Bond pursuant to the Code, shall be
counsel of nationally-recognized standing in the field of municipal bond law and, when given
with respect to the status of any matter relating to the laws on bankruptcy, shall be counsel of
nationally recognized standing in the field of bankruptcy law.

“Outstanding” means, when used with respect to Bonds, as of the date of determination,
all Bonds theretofore authenticated and delivered pursuant to this Indenture, except, without
duplication:

A. Bonds theretofore canceled by the Trustee or delivered to the Trustee for
cancellation;

B. Bonds for the payment or redemption of which money in the necessary
amount is on deposit with the Trustee or any Paying Agent for the Registered Owners of such
Bonds at the Maturity thereof;

C. Bonds in exchange for or in lieu of which other Bonds have been
authenticated and delivered pursuant to this Indenture:

D. Bonds alleged to have been destroyed, lost, or stolen and which have been
paid in the manner provided in Section 2.4 hereof; and

E. Bonds for the payment of the principal of and interest on which money or
Governmental Obligations or both are held by the Trustee or a Paying Agent with the effect
specified in Article V hereof.

“Paying Agent” means, initially, the Trustee and, thereafter, any other Person authorized
by the District to pay the principal of and interest on any Bonds on behalf of the District.

“Permitted Investments” means any of the following securities, if and to the extent such
securities are legal investments for funds of the District:

A. Government Obligations;

B. obligations of the Government National Mortgage Association (including
participation certificates issued by such Association);

C. obligations of the Federal National Mortgage Association (including
participation certificates issued by such Association),

D. obligations of Federal Home Loan Banks;

E. deposits, Federal funds or bankers’ acceptances (with a term to maturity of

270 days or less) of any bank which has an unsecured, uninsured and unguaranteed obligation
rated in one of the two highest ratings categories by both Moody’s and S&P;
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F. commercial paper rated in the top two rating category by both Moody’s
and S&P;

G. obligations of any state of the United States or political subdivision
thereof or constituted authority thereof the interest on which is exempt from Federal income
taxation pursuant to Section 103 of the Code and rated in one of the top two rating categories by
both Moody’s and S&P;

H. both (A) shares of a diversified open-end management investment
company {as defined in the Investment Company Act of 1940) or a regulated investment
company (as defined in Section 851(a) of the Code) that is a money market fund rated in the
highest rating category by both Moody’s and S&P, and (B) shares of money market mutual funds
that invest only in Government Obligations and repurchase agreements secured by such
obligations, which funds are rated in the highest ratings categories for such funds by both
Moody’s and S&P;

L. repurchase agreements, which will be collateralized at the onset of the
repurchase agreement of at least 103% marked to market daily with Collateral, as hereinafter
defined, with a domestic or foreign bank or Corporation (other than life or property casualty
insurance company) the long-term debt of which, or, in the case of a mono-line financial
guaranty insurance company, claims paying ability, of the guarantor is rated at least “AA” by
S&P and “Aa” by Moody’s provided that the repurchase agreement shall provide that if during
its term the provider’s rating by either S&P or Moody’s falls below “AA-” or “Aa3,”
respectively, the provider shall immediately notify the Trustee and the provider shall at its
option, within ten days of receipt of publication of such downgrade, either (A) maintain
Collateral at levels, sufficient to maintain an “AA” rated investment from S&P and an “Aa” rated
investment from Moody’s, or (B) repurchase all Collateral and terminate the repurchase
agreement. Further, if the provider’s rating by either S&P or Moody’s falls below “A” or “A3,”
respectively, the provider must at the direction of the District to the Trustee, within ten (10)
calendar days, either (1) maintain Collateral at levels sufficient to maintain an “AA” rated
investment from S&P and an “Aa” rated investment from Moody’s, or (2) repurchase all
Collateral and terminate the repurchase agreement without penalty. In the event the repurchase
agreement provider has not satisfied the above conditions within ten (10) days of the date such
conditions apply, then the repurchase agreement shall provide that the Trustee shall be entitled
to, and in such event, the Trustee shall withdraw the entire amount invested plus accrued interest
within two (2) Business Days. For the purposes herein, “Collateral” shall mean obligations of
the United States of America (the “U.S.”), agencies of the U.S., the Federal National Mortgage
Association, or the Federal Home Loan Mortgage Corporation. Obligations of such entities can
be in the form of collateralized mortgage obligations (“CMOs”). Any repurchase agreement
entered into pursuant to this Indenture shall contain the following additional provisions:

) Failure to maintain the requisite Collateral percentage will require
the District or the Trustee to liquidate the Collateral as provided above;

(ii) The Registered Owner of the Collateral, as hereinafter defined,
shall have possession of the Collateral or the Collateral shall have been transferred to the
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Registered Owner of the Collateral, in accordance with applicable state and Federal laws (other
than by means of entries on the transferor’s books);

(iti)  The repurchase agreement shall state, and an Opinion of Counsel
in form and in substance satisfactory to the Trustee shall be rendered to the effect, that the
Registered Owner of the Collateral has a perfected first priority security interest in the collateral,
any substituted Collateral and all proceeds thereof (in the case of bearer securities, this means the
Registered Owner of the Collateral is in possession);

(iv)  The repurchase agreement shall be a “repurchase agreement” as
defined in the United States Bankruptcy Code and, if the provider is a domestic bank, a
“gualified financial contract” as defined in the Financial Institutions Reform Recovery and
Enforcement Act of 1989 (“FIRREA”) and such bank is subject to FIRREA;

(v) The repurchase transaction shall be in the form of a written
agreement, and such agreement shall require the provider to give written notice to the Trustee of
any change in its long-term debt rating;

(vi)  The District or its designee shall represent that it has no knowledge
of any fraud involved in the repurchase transaction;

(vii)  The District and the Trustee shall receive the opinion of counsel
(which opinion shall be addressed to the District and the Trustee and shall be in form and
substance satisfactory to the Trustee) that such repurchase agreement complies with the terms of
this section and is legal, valid, binding and enforceable upon the provider in accordance with its
terms;

(viii) The term of the repurchase agreement shall be no longer than one
year, or, if payable upon demand, five years;

(ix)  The interest with respect to the repurchase transaction shall be
payable no less frequently than semi-annually;

(x) The repurchase agreement shall provide that the Trustee may
withdraw funds without penalty at any time, or from time to time, for any purpose permitted or
required pursuant to this Indenture;

(xi)  Any repurchase agreement shall provide that a perfected security
interest in such investments is created for the benefit of the Beneficial Owners pursuant to the
Uniform Commercial Code of Arizona, or book-entry procedures prescribed at 31 C.F.R. 306.1
et seq. or 31 C.F.R. 350.0 et seq. are established for the benefit of the Beneficial Owners; and

(xi1)  Collateral delivered or transferred to the District, the Trustee, or a
third-party acceptable to, and acting solely as agent for, the Trustee (the “Registered Owner of
the Collateral”) shall be delivered and transferred in compliance with applicable state and
Federal laws (other than by means of entries on provider’s books) free and clear of any third-
party liens or claims pursuant to a custodial agreement subject to the prior written approval of the
Trustee. The custodial agreement shall provide that the Trustee must have control over the

DMWEST #14611773 v9 11

Confidential Cahava0019949
APP

82



Go to Previous View Go to Table of Contents - Appendix

Collateral of the repurchase agreement, irrespective of an event of default by the provider of such
repurchase agreement.

If such investments are held by a third-party, they shall be held as agent for the
benefit of the Trustee as fiduciary for the Beneficial Owners and not as agent for the bank
serving as Trustee in its commercial capacity or any other party and shall be segregated from
securities owned generally by such third party or bank.

J. Any other investment approved in writing by the Registered Owners of a
majority in aggregate principal amount of the Outstanding Bonds; and

K. Bonds, notes and other debt obligations of any corporation organized
pursuant to the laws of the United States, any state or organized territory of the United States or
the District of Columbia, if such obligations are rated in one of the three highest ratings
categories by both Moody’s and S&P or in one of the two highest ratings categories by either
S&P or Moody’s; and

L. Investment agreements with a bank, insurance company or other financial
institution, or the subsidiary of a bank, insurance company or other financial institution if the
parent guarantees the investment agreement, which bank, insurance company, financial
institution or parent has an unsecured, uninsured and unguaranteed obligation (or claims-paying)
ability) rated in the highest short-term rating category by Moody’s or S&P (if the term of such
agreement does not exceed 365 days), or has an unsecured, uninsured and unguaranteed
obligation (or claims paying ability) rated by at least 2 national rating agencies with a minimum
rating of A2, AA or AA by Moody’s, S&P or Fitch, respectively (if the term of such agreement
is more than 365 days) or is the lead bank of a parent bank holding company with an uninsured,
unsecured and unguaranteed obligation of the aforesaid ratings, provided:

) interest is paid at least semiannually at a fixed rate (subject to
adjustments for vield restrictions required by the Code) during the entire term of the agreement,
consistent with the Interest Payment Dates;

(11) moneys invested therein may be withdrawn without penalty,
premium, or charge upon not more than two days’ notice unless otherwise specified in a
Supplemental Indenture;

(ii1)  the same guaranteed interest rate will be paid on any future
deposits made to restore the account to its required amount; and

(iv)  the Trustee receives an opinion of counsel that such agreement is
an enforceable obligation of such insurance company, bank, financial institution or parent;

) in the event of a suspension, withdrawal, or downgrade below the
minimum rating specified above, within 10 days, the investment agreement provider will either
(a) deliver to the Trustee collateral (level and type of collateral to meet published ratings
agencies guidelines for an investment grade) or (b) repay the principal of and accrued but unpaid
interest on the investment.
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M. bonds, notes and other debt obligations of any corporation organized
pursuant to the laws of the United States, any state or organized territory of the United States or
the District of Columbia, if such obligations are rated in one of the three highest ratings by both
Moody’s and S&P or in one of the two highest categories by either S&P or Moody’s; and

N. the Local Government Investment Pool described in Section 35-326 of the
Arizona Revised Statutes or the corresponding provisions of subsequent laws, provided that such
fund is rated at least “44” by S&P (without regard to gradation) or at least “Aa” by Moody’s
(without regard to gradation).

Under all circumstances, the Trustee shall be entitled to request and to receive from the
District a certificate of an Authorized Officer stating that any investment directed by the District
is permitted pursuant to the Indenture.

“Person” means any individual, corporation, limited liability company, partnership, joint
venture, association, joint-stock company, trust, unincorporated organization, or any government
or any agency or any political subdivision thereof.

“Phase” means all of the lots included in a single phase of the proposed development of
the District, as more fully set forth on Exhibit E hereto, as the lots and phases may be modified
in connection with any re-platting of the District.

“Phase 1 Account” means the account of the District established in the Acquisition and
Construction Fund pursuant to Section 3.2 hereof.

“Phase 1 Improvements” means those improvements to be funded by the Developer with
the Developer’s deposit into the Phase 1 Account of the Acquisition and Construction Fund, as
required by Section 3.2 hereof, consisting of all items of expense directly and indirectly relating
to the cost of construction of certain public and non-public intract improvements with respect to
the first 44 single-family lots within the District, comprising the initial Phase of development.

“Place of Payment” means the designated corporate trust office of the Paying Agent,
which, at the date hereof, is in Phoenix, Arizona.

“Pledged Revenues” means, with respect to the Bonds: (i) the Assessments and all
proceeds thereof, (ii) the District’s interest in all money and investments in the Acquisition and
Construction Fund, the Assessment Fund, the Bond Fund, the Costs of Isssuance Fund and the
Reserve Fund; and (iv) income and gain with respect to any and all property that may, from time
to time hereafter, be delivered by the District or by anyone on its behalf to the Trustee in order to
be subjected to the lien and security interest of this Indenture.

“Predecessor Bonds” means, with respect to any particular Bond, every previous Bond
evidencing all or any portion of the same debt as that evidenced by such particular Bond, and, for
purposes of this definition, any Bond authenticated and delivered pursuant to the provisions of
Section 2.4 in lieu of a mutilated, lost, destroyed, or stolen Bond shall be deemed to evidence the
same debt as the mutilated, lost, destroyed, or stolen Bond.
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“Principal Payment Date” means the date on which principal of the Bonds is due, either
at Stated Maturity or by mandatory sinking fund redemption in advance of the Stated Maturity.

"Proceeding" means any case, proceeding or other action pursuant to any existing or
future law of any jurisdiction relating to bankruptcy, insolvency, reorganization, assignment for
the benefit of credits, or relief of debtors, whether voluntary or involuntary.

“Public Infrastructure Account” means the account of the District in the Acquisition and
Construction Fund established pursuant to Section 3.2 hereof.

“Qualified Investor” means either a Qualified Institutional Buyer, as defined in Rule
144A promulgated pursuant to the Securities Act of 1933, as amended, or an Accredited
Investor, as defined in Rule 501(a)(i)-(3) of Regulation D promulgated pursuant to the Securities
Act of 1933, as amended.

“Rating Agency” means either Moody’s or S&P.
“Rebate Fund” means the fund of the District established pursuant to Section 3.12 hereof.

“Record Date” means the Regular Record Date or any Special Record Date, as
applicable.

“Redemption Account” means the account of the District established in the Bond Fund
pursuant to Section 3.6 hereof.

“Redemption Date”, when used with respect to any Bond to be redeemed, means the date
fixed for such redemption pursuant to the terms thereof and this Indenture.

“Redemption Price”, when used with respect to any Bond to be redeemed, means the
price at which it is to be redeemed pursuant to this Indenture.

“Registered Owner” means, when used with respect to any Book-Entry Bond, Cede &
Co. (DTC’s nominee), or any successor depository, and, when used with respect to any other
Bond, the Person in whose name such Bond is registered in the Bond Register.

“Regular Record Date” means, with respect to any Interest Payment Date, the fifteenth
day of the month immediately preceding such Interest Payment Date.

“Reimbursed Person” means a Person described in Section 3.3 hereof.

“Representation Letter” means letters to, or agreements with, a depository for Book-
Entry Bonds to effectuate a book-entry system with respect to certain Bonds to be registered in
the Bond Register in the name of the depository or its nominee.

“Reserve Fund” means the fund of the District established pursuant to Section 3.10
hereof.
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“Reserve Fund Requirement” means, at any applicable time, an amount equal to the least
of (i) 10% of the aggregate principal amount of the Series A Bonds then Outstanding, (ii)
maximum annual principal and interest requirements for the Series A Bonds then Qutstanding or
(iii) 125 percent of the average annual principal and interest requirements on the Series A Bonds
then Outstanding,

“Responsible Officer” means the chairman or vice chairman of the board of directors of
the relevant entity, the clerk or assistant clerk of the board of directors, the chairman or vice
chairman of the executive committee of said board, the president, any vice president, the
secretary, any assistant secretary, the treasurer, any assistant treasurer, the cashier, any assistant
cashier, any trust officer or assistant trust officer, the controller, any assistant controller, or any
other officer or authorized Person of the relevant entity customarily performing functions similar
to those performed by any of the above-designated officers and also means, with respect to a
particular corporate trust matter, any other officer of the relevant entity to whom such matter is
referred because of his or her knowledge of and familiarity with the particalar subject.

“S&P” means Standard & Poor’s Financial Services LLC, or any entity succeeding to the
duties and obligations thereof.

“Series A Assessment Resolution” and “Series B Assessment Resolution” mean the
resolutions adopted by the Board on October 31, 2016 and February 22, 2017, levying the Series
A Assessments (as hereinafter defined) against the lots in the District to be benefited by the
District Improvements, and levying the Series B Assessments (as hereinafter defined) against the
lots in the District benefited by the Developer Improvements , together with any amendments
thereof or supplements thereto thereafter adopted by the Board.

“Series A Assessments” mean the assessments securing and from which the Series A
Bonds are payable.

“Series A Bonds” means the $16,680,000 in aggregate original principal amount of
Cahava Springs Revitalization District (Town of Cave Creek, Arizona) Special Assessment
Bonds, Series 2017A.

“Series B Assessments” mean the assessments securing and from which the Series A
Bonds and the Series B Bonds are payable, provided that the payment of the principal of and
interest on the Series B Bonds will be on a basis subordinate to the payment of principal of and
interest on the Series A Bonds, as herein provided.

“Series B Bonds” means the $5,000,000 in aggregate original principal amount of Cahava
Springs Revitalization District (Town of Cave Creek, Arizona) Subordinate Special Assessment
Bonds, Series 2017B.

“Sinking Fund Installment” means, with respect to the Series A Bonds, the mandatory
sinking fund redemption payments, if any, due on the Bonds pursuant to Section 4.3 hereof.

“Special Record Date” means the date fixed by the Trustee for the payment of Defaulted
Interest on any Bond, which shall be not more than fifteen (15) nor less than ten (10) days after
the receipt by the Trustee of the District’s notice of such proposed payment.
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“State” means the State of Arizona.

“Stated Maturity”, when used with respect to any Bond, means the date specified in such
Bond as the fixed date on which the principal thereof is due and payable.

“Town” means the Town of Cave Creek, Arizona, an Arizona municipal corporation, and
its successors in interest.

“Trustee” means the Person named as the “Trustee” in the first paragraph of this
instrument until a successor Trustee has been selected pursuant to the applicable provisions of
this Indenture, and thereafter “Trustee” means such successor Trustee.

“Trust Estate” has the meaning stated in the habendum to the Granting Clauses.

“Underwriter” means Piper Jaffray & Co., as the underwriter of the Bonds (pursuant to
the Bond Purchase Agreement).

Section 1.2 Acts of Registered Owners.

(a) Any request, demand, authorization, direction, notice, consent, waiver, or
other action provided by this Indenture to be given or taken by Registered Owners may be
embodied in and evidenced by one or more instruments of substantially similar tenor signed by
such Registered Owners in person or by an agent duly appointed in writing, and, except as herein
otherwise expressly provided, such action shall become effective when such instrument or
instruments are delivered to the Trustee. Proof of execution of any such instrument or of a
writing appointing any such agent shall be sufficient for any purpose of this Indenture and
conclusive in favor of the District and (subject to Section 7.1 hereof) the Trustee, if made in the
manner provided in this Section.

(b) The fact and date of the execution by any Registered Owner of any such
instrument or writing may be proved by the affidavit of a witness of such execution or by the
certificate of any notary public or other officer authorized by law to take acknowledgments of
deeds, certifying that the individual signing such instrument or writing acknowledged to him the
execution thereof. Whenever such execution is by an officer of a corporation or a member of a
partnership on behalf of such corporation or partnership, such certificate or affidavit shall also
constitute sufficient proof of his authority. The fact and date of execution of any such instrument
or writing and the authority of any Person executing as or on behalf of any Registered Owner
may also be proved in any other manner which the Trustee deems sufficient.

(c) The ownership of any Bond of a series of the Bonds shall be proved by the
Bond Register for such series of the Bonds,

(d) Any request, demand, authorization, direction, notice, consent, waiver, or
other action by the Registered Owner of any Bond shall bind every future Registered Owner of
the same Bond and the Registered Owner of every Bond issued upon the transfer thereof or in
exchange therefor or in lieu thereof, in respect of anything done or suffered to be done by the
Trustee or the District, whether or not notation of such action is made upon such Bond.
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Section 1.3 Notices, etc.

(a) Unless otherwise specifically provided herein, any request, demand,
authorization, direction, notice, consent, waiver, or Act of Registered Owners or other document
provided or permitted by this Indenture by any Registered Owner, the District, or the Trustee to
be made upon, given, furnished or delivered to, or filed with:

i) the Trustee shall be sufficient for every purpose hereof if made,
given, furnished, delivered, or filed in writing to or with the Trustee at its principal corporate
trust office or, if in writing, mailed, by first-class postage prepaid, to the Trustee addressed to it
at 6001 North 24th Street, Phoenix, AZ 85016, Attention: Corporate Trust, or at such other
address as may be furnished in writing by the Trustee, or

(i)  the District shall be sufficient for every purpose hereof if in writing
and mailed, first-class postage prepaid, to the District addressed to it ¢/o Ballard Spahr LLP, 1
East Washington Street, Suite 2300, Phoenix, AZ 85004-2555, Attention: William A. Hicks III,
Esq., or at such other address as may be furnished in writing by the District.

(b) Where this Indenture provides for notice to Registered Owners of any
event, such notice shall be sufficiently given (unless otherwise herein expressly provided) if in
writing and mailed, first-class postage prepaid, to each Registered Owner affected by such event,
at the address of such Registered Owner as it appears in the Bond Register for the Bonds.
Neither the failure to mail such notice, nor any defect in any notice so mailed, to any particular
Registered Owner shall affect the sufficiency of such notice with respect to other Registered
Owners.

(c) Where this Indenture provides for notice in any manner, such notice may
be waived in writing by the Person entitled to receive such notice, either before or after the
event, and such waiver shall be the equivalent of such notice. Waivers of notice by Registered
Owners shall be filed with the Trustee, but such filing shall not be a condition precedent to the
validity of any action taken in reliance upon such waiver.

Section 1.4  Form and Contents of Documents Delivered to the Trustee.

(a) Whenever several matters are required to be certified by, or, covered by an
opinion of, any specified type of Person, it is not necessary that all such matters be certified by,
or covered by the opinion of, only one such Person, or that they be so certified or covered by
only one document, but one such Person may certify or give an opinion with respect to some
matters and one or more other such Persons as to other matters, and any such Person may certify
or give an opinion as to such matters in one or several documents.

(b) Any certificate or opinion of a Responsible Officer of the District may be
based, insofar as it relates to legal matters, upon a certificate or opinion of, or representations by,
counsel, unless such officer knows, or in the exercise of reasonable care should know, that such
certificate or opinion or representations are erroneous. Any Opinion of Counsel may be based,
insofar as it relates to factual matters, upon a certificate or opinion of, or representations by, a
Responsible Officer or Responsible Officers of the District stating that the information with
respect to such factual matters is in the possession of the District unless such counsel knows, or
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in the exercise of reasonable care should know, that the certificate or opinion or representations
with respect to such matters are erroneous.

©) Whenever any Person is required to make, give, or execute two or more
applications, requests, consents, certificates, statements, opinions, or other instruments pursuant
to this Indenture, they may, but need not, be consolidated and form one instrument.

(d)  Wherever in this Indenture, in connection with any application or
certificate or report to the Trustee, it is provided that the District shall deliver any document as a
condition of the granting of such application, or as evidence of compliance by the District with
any term hereof, it is intended that the truth and accuracy, at the time of the granting of such
application or at the effective date of such certificate or report (as the case may be), of the facts
and opinions stated in such document shall in such case be conditions precedent to the right of
the District to have such application granted or to the sufficiency of such certificate or report.

Section 1.5 Effect of Headings and Table of Contents. The Arsticle and Section
headings herein and in the Table of Contents are for convenience only and shall not affect the
construction hereof.

Section 1.6 Successors and Assigns. All covenants and agreements in this Indenture
by the District shall bind its successors and assigns, whether so expressed or not.

Section 1.7 Severability Clause. In case any provision in this Indenture or in the
Bonds or any application thereof shall be invalid, illegal, or unenforceable, the validity, legality,
and enforceability of the remaining provisions and applications shall not in any way be affected
or impaired thereby.

Section 1.8 Benefits of Indenture. Nothing herein or in the Bonds, express or implied,
shall give to any Person, other than the parties hereto and their successors, and the Registered
Owners of Outstanding Bonds, any benefit or any legal or equitable right, remedy, or claim
pursuant hereto.

Section 1.9 Governing Law. This Indenture shall be construed in accordance with and
governed by the laws of the State.

Section 1.10 Notice of Section 38-511 of the Arizona Revised Statutes. To the extent
applicable by provision of law, the parties acknowledge that this Indenture is subject to
cancellation pursuant to Section 38-511 of the Arizona Revised Statutes, the provisions of which
are incorporated herein.

ARTICLE II
AUTHORIZATION AND TERMS OF THE BONDS

Section 2.1 Authorization and Terms of Bonds Generally.

(a) For the purposes set forth in the recitals, there are hereby authorized two
series of bonds entitled “CAHAVA SPRINGS REVITALIZATION DISTRICT (TOWN OF
CAVE CREEK ARIZONA) SPECIAL ASSESSMENT BONDS, SERIES 2017A” (the “Series 4
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Bonds”) and “CAHAVA SPRINGS REVITALIZATION DISTRICT (TOWN OF CAVE
CREEK ARIZONA) SUBORDINATE SPECIAL ASSESSMENT BONDS, SERIES 2017B”
(the “Series B Bonds” and, together with the Series A Bonds, the “Bonds™).

)] The Bonds shall be dated the date or dates of issuance, issued in
Authorized Denominations, shall contain such terms and provisions, and shall be in substantially
the forms, including the Certificate of Authentication and the form of Assignment, as set forth on
Exhibit A-1 and Exhibit A-2 hereto, with such appropriate insertions, omissions, substitutions,
and other variations as are permitted or required by this Indenture, and may have such letters,
numbers, or other marks of identification (including identifying CUSIP numbers) and such
legends and endorsements (including any reproduction of an Opinion of Counsel) placed thereon
(or attached thereto) as may be determined by the officers of the District executing such Bonds,
as evidenced by their execution thereof. Any portion of the text of any Bond may be set forth on
the reverse thereof, with an appropriate reference thereto on the face of the Bond. The definitive
Bonds, including any Bonds issued as Book-Entry Bonds, shall be typewritten, printed,
lithographed, or engraved, or produced by any combination of these methods, or in any other
manner determined by the officers of the District executing such Bonds as evidenced by their
execution thereof.

(c) The principal of the Bonds shall be payable upon surrender of the Bonds
to the Paying Agent at the Place of Payment when due or upon redemption.

(d)  Interest on any Bond which is payable, and is punctually paid or duly
provided for, on any Interest Payment Date shall be paid to the Person in whose name that Bond
(or one or more Predecessor Bonds) is registered at the close of business on the Regular Record
Date for such interest. Such interest, in the absence of other arrangements by the Registered
Owners acceptable to the Paying Agent, acceptable to the Paying Agent, shall be paid by check
payable to the order, and mailed on or before the Interest Payment Date to the address, of such
Registered Owner as the same appears on the Bond Register as of the Regular Record Date and
such payment shall be deemed to be at the Place of Payment. Additionally, payment may also be
made by wire transfer to DTC, or to any other Registered Owner of Bonds in an aggregate
principal amount of at least $1,000,000, upon two (2) days’ prior written request delivered to the
Paying Agent specifying a wire transfer address in the continental United States. Any such
request for interest payments by wire transfer shall remain in effect until rescinded or changed in
a writing delivered by the Registered Owner to the Paying Agent at least five (5) days prior to
the next applicable Interest Payment Date. No document of any nature whatsoever need be
surrendered as a condition to payment of principal of or interest on Book-Entry Bonds.

(e) Any interest on any Bond which is payable on, but is not punctually paid
or duly provided for on, any Interest Payment Date (herein referred to as “Defaulted Interest™)
shall forthwith cease to be payable to the Registered Owner on the relevant Regular Record Date
solely by virtue of such Registered Owner having been such Registered Owner. Such Defaulted
Interest shall thereafter be paid by the District to the Persons in whose names such Bonds (or
their respective Predecessor Bonds) are registered at the close of business on a Special Record
Date for the payment of such portion of Defaulted Interest as may then be paid from the sources
herein provided. The District shall promptly notify the Trustee in writing of the amount of
Defaulted Interest proposed to be paid on each Bond and the date of the proposed payment
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(which date shall be such as will enable the Trustee to comply with the next sentence hereof),
and at the same time the District shall deposit with the Trustee an amount of money equal to the
aggregate amount proposed to be paid in respect of such Defaulted Interest or shall make
arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed
payment, such money when deposited to be held in trust for the benefit of the Registered Owners
entitled to such Defaulted Interest as in this Subsection provided and not to be deemed part of the
Trust Estate for purposes other than payment of Defaulted Interest on the Outstanding Bonds.
Thereupon the Trustee shall fix a Special Record Date for the payment of such Defaulted
Interest, which shall be not more than fifteen (15) nor less than ten (10) days prior to the date of
the proposed payment by the Trustee. The Trustee shall promptly notify the District of such
Special Record Date and, in the name and at the expense of the District, shall cause notice of the
proposed payment of such Defaulted Interest and the Special Record Date therefor to be mailed,
first-class postage prepaid, to each Registered Owner of a Bond of such series at the address as it
appears in the Bond Register not less than ten (10) days prior to such Special Record Date.
Notice of the proposed payment of such Defaulted Interest and the Special Record Date therefor
having been mailed as aforesaid, such Defaulted Interest shall be paid to the Persons in whose
names the Bonds (or their respective Predecessor Bonds) are registered on such Special Record
Date.

() Subject to the foregoing provisions of this Section, each Bond delivered
pursuant to this Indenture upon transfer of or in exchange for or in lieu of any other Bond shall
carry all the rights to interest accrued and unpaid, and to accrue, which were carried by such
Predecessor Bond and each such Bond shall bear interest from such date that neither gain nor
loss in interest shall result from such transfer, exchange, or substitution.

Section 2.2  Execution, Authentication, Delivery and Dating,

(a) The Bonds shall be executed on behalf of the District by the Chairman or
Vice Chairman of the Board and attested by the District Clerk. The signature of any of these
officers on the Bonds may be affixed manually or by facsimile. Bonds bearing the manual or
facsimile signatures of individuals who were at the time the proper officers of the District shall
be valid and binding on the District, notwithstanding that such individuals or any of them shall
cease to hold such offices prior to the authentication and delivery of such Bonds or shall not hold
such offices at the date of issuance of such Bonds.

(b) At any time and from time to time after the execution and delivery of this
Indenture, the District may deliver Bonds executed by the District to the Trustee for
authentication, and the Trustee shall authenticate and deliver such Bonds as directed by the
District in accordance with this Indenture,

(© No Bond shall be entitled to any right or benefit pursuant to this Indenture,
or be valid or obligatory for any purpose, unless there appears on such Bond a Certificate of
Authentication substantially in the form shown on Exhibit A-1 or Exhibit A-2 hereto, as the case
may be, executed by the Trustee by manual signature, and such certificate upon any Bond shall
be conclusive evidence, and the only evidence, that such Bond has been duly authenticated and

delivered.
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(d) All Bonds authenticated and delivered by the Trustee pursuant hereto shall
be dated the date of their authentication.

Section 2,3  Registration. Transfer and Exchange.

(a) The District shall cause to be kept at the Place of Payment a register
(herein referred to as the “Bond Register”) for each series of the Bonds in which, subject to such
reasonable regulations as it may prescribe, the District shall provide for the registration of the
Bonds and registration of transfers of Bonds as herein provided.

(b) Upon swrrender for transfer of any Bond to the Trustee, subject to the
provisions of subsections (g), (h) and (i) hereof, the District shall execute, and the Trustee shall
authenticate and deliver, in the name of the designated transferee or transferees, one or more new
fully-registered Bonds, of any Authorized Denominations, and of a like aggregate principal
amount as requested by the transferor.

(©) At the option of the Registered Owner, and subject to subsection (g)
hereof, Bonds may be exchanged for other Bonds, of Authorized Denominations, and of like
aggregate principal amount, upon surrender of the Bonds to the Trustee. Whenever any Bonds
are so surrendered for exchange, the District shall execute, and the Trustee shall authenticate and
deliver, the Bonds which the Registered Owner of such Bonds making the exchange is entitled to
receive.

(d) All Bonds issued and authenticated upon any transfer or exchange of
Bonds shall be the valid obligations of the District, evidencing the same debt, and entitled to the
same security and benefits pursuant hereto and pursuant to the Series A Assessment Resolution
or the Series B Assessment Resolution, as applicable, as the Predecessor Bonds surrendered in
connection with such transfer or exchange.

(e) Every Bond presented or surrendered for transfer or exchange shall be
duly endorsed (if so required by the Trustee), or be accompanied by a written instrument of
transfer in form satisfactory to the Trustee duly executed by the Registered Owner thereof or his
attorney duly authorized in writing,

(H) The Trustee may require payment of a sum sufficient to cover any tax or
other charges that may be imposed in connection with any transfer or exchange of Bonds.

() Notwithstanding the foregoing, neither the District nor the Trustee shall be
required (1) to issue, transfer, or exchange any Bond during the period beginning on the Business
Day which is at least fifteen (15) days before the day of the first mailing of a notice of
redemption of Bonds pursuant to Section 4.6 hereof and ending at the close of business on the
Business Day of such mailing or (2) thereafter to transfer or exchange any Bond to be redeemed
in whole or in part pursuant to such notice.

(h)  Notwithstanding the foregoing, prior to either (i) the District being
informed that the Series A Bonds have received one of the four highest investment grade ratings
from any Rating Agency, and written approval of the Board, or (i) the defeasance of the Series
A Bonds pursuant to the terms in Article V hereof, Series A Bonds or beneficial interests therein
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may be issued, sold or transferred only in Authorized Denominations to Qualified Investors.
Initial purchasers of the Series A Bonds from the Underwriter will be required to execute and
deliver to the District an investor letter in substantially the form attached hereto as Exhibit B.

Thereafter, in the event a Beneficial Owner of a Series A Bond breaches any material
representation or agreement contained in such investor letter in connection with any requested
transfer, or a proposed transferee of a Series A Bond misrepresents any material information in
connection with a requested transfer, the Trustee, upon receipt of actual knowledge of any such
breach or misrepresentation, will not register such transfer, or be deemed to have registered such
transfer, in the Book-Entry system, or, if such transfer has been registered, or deemed registered
in the Book-Entry system, such transfer shall be null and void ab initio and shall vest no rights
whatsoever in the purported transferee (a “Disqualified Transferee™) and the last preceding
Beneficial Owner, as applicable, of such Series A Bond that was not a Disqualified Transferee
will be restored, and entitled, to all rights as a Beneficial Owner of such Series A Bond
retroactive to the date of such purported transfer.

i) Notwithstanding the foregoing, Series B Bonds are not transferrable
except to an affiliate of the Developer, without the prior written consent of the District, an
opinion of counsel acceptable to the District and the Trustee substantially to the effect that such
transfer will not violate the securities registration laws of the United States or of the State and
receipt by the Trustee on behalf of the District of an executed investor letter from the proposed
transferee in substantially the form attached as Exhibit B, with appropriate variations.

Section 2.4  Mutilated, Destroyed, Lost and Stolen Bonds.

(a) If (1) any mutilated Bond is surrendered to the Trustee, or the Trustee
receives evidence to its satisfaction of the destruction, loss, or theft of any Bond, and (2) there is
delivered to the Trustee such security or indemnity as may be required by it to save each of the
District and Trustee harmless, then, in the absence of notice to the District or the Trustee that
such Bond has been acquired by a bona fide purchaser, the District shall execute and, upon a
request of the Chairman or Vice Chairman of the District, the Trustee shall authenticate and
deliver, in exchange for or in lieu of any such mutilated, destroyed, lost, or stolen Bond, a new
Bond of the same series and of like tenor and aggregate principal amount bearing a number not
contemporaneously outstanding, provided, however, in case any such mutilated, destroyed, lost,
or stolen Bond has become or is about to become due and payable, the District or the Trustee in
its discretion may pay such Bond instead of issuing a new Bond. If, after the delivery of such
new Bond or payment, a bona fide purchaser of the original Bond in lieu of which such new
Bond was issued or payment made presents for payment such original Bond, the District and the
Trustee shall be entitled to recover such new Bond or payment from the Person to whom it was
delivered or to whom payment was made or any Person taking therefrom, except a bona fide
purchaser, and shall be entitled to recover upon the security or indemnity provided therefor to the
extent of any loss, damage, cost, or expenses incurred by the District or the Trustee in connection
therewith.

(b)  Upon the issuance and delivery of any new Bond pursuant to this Section,
the District or the Trustee may require the payment of a sum sufficient to cover any tax or other
charges that may be imposed in relation thereto and any other expenses connected therewith.

o
2
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©) Every new Bond issued pursuant to this Indenture in lieu of any mutilated,
destroyed, lost, or stolen Bond shall constitute an original additional contractual obligation of the
District, whether or not the mutilated, destroyed, lost, or stolen Bond shall be at any time
enforceable by anyone, and shall be entitled to all the benefits of the Assessment Resolutions
authorizing the Bonds and of this Indenture equally and ratably with all other Outstanding
Bonds.

(d)  The provisions of this Section are exclusive and shall preclude (to the
extent lawful) all other rights and remedies with respect to the replacement and payment of
mutilated, destroyed, lost, or stolen Bonds.

Section 2.5 The Series A Bonds.

(a) The aggregate principal amount of Series A Bonds which may be
authenticated, delivered and Outstanding pursuant hereto is limited to $16,680,000, and the
Stated Maturity, the principal amount thereof maturing thereon, and the rate of interest per
annum borne by the Series A Bonds shall be as follows:

STATED

MATURITY

(July 1) PRINCIPAL AMOUNT INTEREST RATE
2041 $16,680,000 7.00%

(b) The Series A Bonds shall bear interest, calculated on the basis of a 360-
day year of twelve 30-day months, from and including the later of the date of issuance or the
most recent Interest Payment Date to which interest has been paid or duly provided for, payable
on each January | and July 1, commencing July 1, 2017 (cach an “Interest Payment Date™).

(c) Book-Entry Bonds. The Series A Bonds shall be initially issued in the
form of a single fully-registered Bond for each maturity. Upon initial issuance, authentication,
registration and delivery, the ownership of such Bonds shall be registered in the name of Cede &
Co., as nominee of DTC, and, except as hereinafter otherwise provided, all of the Outstanding
Bonds shall be registered in the name of Cede & Co., as nominee of DTC. Either the Chairman
or Vice Chairman of the District is authorized to execute a letter of representation or such other
documents as may be necessary for the District to participate in the DTC Program. The letter of
representation shall not be deemed to amend, supersede or supplement the terms of this
Indenture, which are intended to be complete without reference to the letter of representation. In
the event of any conflict between the terms of the letter of representation and the terms of this
Indenture, the terms of the Indenture will control. With respect to Series A Bonds registered in
the name of Cede & Co., as nominee of DTC, the Trustee shall have no responsibility or
obligation to any DTC Participant or to any Beneficial Owner, nor any responsibility or
obligation to any DTC Participant, any Beneficial Owner or any other person claiming a
beneficial ownership interest in the Series A Bonds under or through DTC or any DTC
Participant, or any other person with respect to (i) the accuracy of any records maintained by
DTC or any DTC Participant, (i) the payment by DTC or any DTC Participant of any amount in
respect of the Series A Bonds, (iii) the giving of any notice that is permitted or required to be
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given to Registered Owners of the Series A Bonds pursuant to this Indenture, or (iv) any consent
given or other action taken by DTC as a Registered Owner of the Series A Bonds.

Notwithstanding any other provision of this Indenture to the contrary, the Trustee shall be
entitled to treat and consider the person in whose name each Series A Bond is registered in the
Bond Register as an absolute owner of such Series A Bond for all purposes whatsoever,
including for the purpose of payment, for the purpose of giving notice of redemption with respect
to any Series A Bond, and for the purpose of registering transfers with respect to such Series A
Bond. The Trustee shall pay all principal of and interest on any Series A Bond only to or upon
the order of the respective Registered Owners, as shown in the Bond Register, as provided in this
Indenture, or their respective attorneys duly authorized in writing, and all such payments shall be
valid and effective to fully satisfy and discharge the obligations of the District with respect to
payment of principal and interest evidenced by the Series A Bonds to the extent of the sum or
sums so paid. Notwithstanding anything herein to the contrary, no document of any nature
whatsoever need be surrendered as a condition of payment for Book-Entry Bonds. No person
other than a Registered Owner, as shown in the Bond Register, shall receive a Series A Bond
evidencing the District’s obligation to make payments of principal and interest pursuant to this
Indenture.

Notwithstanding any other provision of this Indenture or the Series A Bonds, so long as
the Series A Bonds are held in book-entry only form and registered in the name of Cede & Co.,
as nominee or DTC, or registered in the name of any successor securities depository, or its
nominee, presentation of Series A Bonds to the Paying Agent at their scheduled maturity or any
earlier redemption dates prior thereto shall be deemed made to the Paying Agent when the right
to exercise ownership rights in the Series A Bonds through DTC or a DTC Participant is
transferred by DTC on its books.

The Registered Owners have no right to a depository for the Series A Bonds. The
District or the Trustee may remove DTC or any successor thereto for any reason at any time. In
such event, the District shall (i) appoint a successor securities depository qualified fo act as such
pursuant to the provisions of Section 17(i) of the Securities Exchange Act of 1934, as amended,
notify DTC of the appointment of such successor securities depository and transfer one or more
separate Series A Bonds to such successor securities depository, or (ii) notify DTC of the
availability through DTC of Series A Bonds and transfer one or more separate Series A Bonds to
DTC Participants having Series A Bonds credited to their DTC accounts as directed by DTC. In
such event, the Series A Bonds shall no longer be restricted to being registered in the Bond
Register in the name of Cede & Co., as nominee of DTC, but may be registered in the name of
the successor securities depository, or its nominee, or in whatever name or names the DTC
Participants receiving Series A Bonds shall designate, in accordance with the provisions of this
Indenture.

DTC may exercise the rights of a Registered Owner only in accordance with the terms
hereof applicable to the exercise of such rights.

(d) Forthwith upon the execution and delivery of this Indenture, the District
shall deliver the Series A Bonds, executed by the District, to the Trustee and the Trustee shall
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thereupon authenticate and deliver the Series A Bonds to the Underwriter in the principal
amounts designated in writing to the Trustee upon receipt by the Trustee of:

() the Series A Assessment Resolution levying the Series A
Assessments against the lots in the District to be benefitted by the District Improvements; and

(11}  the Authorizing Resolution, duly and validly adopted by the Board,
authorizing the execution and delivery of this Indenture and the authentication and delivery of
the Series A Bonds; and

(i)  a fully executed counterpart of the Bond Purchase Agreement,
together with the purchase price for the Series A Bonds specified therein; and

(iv)  an executed copy of the Qualified Investor Letter in substantially
the form set forth as Exhibit B hereto from each purchaser of the Series A Bonds.

Section 2.6 The Series B Bonds

(a) The Series B Bonds will be issued to the Developer pursuant to the
Development Agreement in exchange for the Developer Improvements previously acquired and
constructed by or on behalf of the Developer, and may be issued only upon satisfaction of the
requirements set forth in this Section 2.6. Repayment of the Series B Bonds shall be subordinate
to repayment of the Series A Bonds, as provided in Section 3.5 hereof.

(b) The aggregate principal amount of the Series B Bonds which may be
authenticated, delivered and Outstanding pursuant hereto is limited to $5,000,000. The Series B
Bonds shall be issued, in installments, on July 1 of each year, in the respective principal amounts
equal to the aggregate Series B assessments levied on lots in the District which have been
purchased by Persons not affiliated with the Developer subsequent to the preceding July 1 and
that remain unpaid as of such date. Each issue of Series B Bonds will mature over a term of
twenty-five (25) years from its date of issuance in twenty-five (25) substantially equal
installments of principal and interest, payable on each August 1, commencing on August 1 of the
Fiscal Year subsequent to the Fiscal Year in which such installment of Series B Bonds is issued.

(c) The Series B Bonds shall bear interest, calculated on the basis of a 360-
day year of twelve 30-day months, from and including the later of the date of issuance or the
most recent Interest Payment Date to which interest has been paid or duly provided for, payable
on each August 1, commencing on the August 1 of the Fiscal Year subsequent to the Fiscal Year
in which such Series B Bonds are issued, at the rate of seven percent (7.00%) per annum.
Notwithstanding the foregoing, it shall not be a default or an Event of Default for the purposes of
this Indenture if the District lacks sufficient funds to pay interest due on the Series B Bonds on
any Interest Payment Date. Interest with respect to Series B Bonds which is not paid when due
shall be paid on the first Interest Payment Date for the Series B Bonds on which there are
sufficient moneys in the Series B Account of the Bond Fund for such purpose.

(d) On or as of July 1 of each year, provided the none of the Landowners is
then in default with respect to the payment of any Assessments or ad valorem taxes then due and
owing with respect to their property in the District, the District shall cause to be prepared,
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executed and delivered to the Trustee Series B Bonds in a principal amount equal to the
aggregate Series B assessments levied on lots in the District that have been purchased by Persons
unaffiliated with the Landowners subsequent to the preceding July 1, and that remain unpaid as
of such date, together with, if not previously delivered to the Trustee, an executed counterpart of
the Series B Assessment Resolution levying the Series B Assessments against the lots in the
District benefitted by the Developer Improvements, and the Trustee shall thereupon authenticate,
register and deliver the Series B Bonds to the Developer pursuant to this Indenture.

Section 2.7  Cancellation. All Bonds purchased or surrendered to the Trustee for
payment, redemption, transfer, exchange, replacement, conversion or cancellation shall be
promptly canceled and, if surrendered to the District or any Paying Agent, shall be delivered to
the Trustee and, if not already canceled, shall be promptly canceled by the Trustee. The District
may at any time deliver to the Trustee for cancellation any Bonds previously certificated,
authenticated and delivered which the District may have acquired in any manner whatsoever, and
all Bonds so delivered shall be promptly canceled by the Trustee. No Bond shall be
authenticated in lieu of or in exchange for any Bond canceled as provided in this Section, except
as expressly provided by this Indenture.

Section 2.8 Persons Deemed Owners. The District, the Trustee, and their agents may
treat the Person in whose name any Bond is registered as the owner of such Bond for the purpose
of receiving payment of the principal of and interest on such Bond, as provided herein and for all
other purposes whatsoever, whether or not such Bond be overdue, and, to the extent permitted by
law, none of the District, the Trustee, and any such agent shall be affected by notice to the
contrary.

Section 2.9  Security Instruments.

(a) In connection with the issuance of the Bonds, the Landowners have
executed and delivered the Collateral Assignment and the Deed of Trust with respect to all
assessed lots in the District.

®) Lots comprising or within a particular Phase will be released from the
Deed of Trust, pursuant to the terms thereof, and the Trustee shall execute such documents and
take such steps as may be necessary, without further consideration or direction by the District, to
effect the release of such lots from the Deed of Trust, upon the Trustee’s receipt of:

1) a certificate of the District Engineer stating that all in-tract
improvements for that particular Phase have been completed in accordance with the plans and
specifications thereto, together with satisfactory evidence that the Town has accepted the in-tract
improvements in such Phase for maintenance; and

(i)  evidence that such lot(s) has (have) been sold to (A} a bona fide
homebuyer, (B) a homebuilder listed on Exhibit D hereto or whose shares are publicly traded on
any national stock exchange, (C) a purchaser of all of the lots in a single Phase who has
deposited with the Trustee, or otherwise, in escrow cash in an amount sufficient to pay the costs
of construction of the in-tract improvements for such Phase as certified by the District Engineer,
or (D) a purchaser who prepays all Assessments with respect to the lots purchased.
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(©) Upon release from the Deed of Trust as described in this Section 2.9(b),
such lots will no longer constitute part of the Trust Estate.

ARTICLE 1II
FUNDS AND ACCOUNTS

Section 3.1  Funds and Accounts. There are hereby established with the Trustee the
following funds and accounts:

(a) The Acquisition and Construction Fund, and therein a Public
Infrastructure Account and a Phase 1 Account;

(b) The Assessment Fund;

(c) The Bond Fund, and therein a Series A Account, a Series B Account, a
Redemption Account and a Capitalized Interest Account;

(d) The Costs of Issuance Fund;
(e) The Reserve Fund; and
H The Rebate Fund.

Section 3.2  Acquisition and Construction Fund.

(a) There is hereby established by the District with the Trustee a special fund
of the District designated its “District Special Assessment Bonds, Series 2017 Acquisition and
Construction Fund” (the “Acquisition and Construction Fund™), and therein a Public
Infrastructure Account, to be used to finance the District Improvements, and a separate Phase 1
Account, to be used to finance the Phase 1 Improvements. Concurrently with the issuance and
delivery of the Series A Bonds, $12,781,000 of the proceeds from the sale of the Series A Bonds
shall be deposited in the Public Infrastructure Account of the Acquisition and Construction Fund
and $2,000,000, constituting the Developer Funds, shall be deposited in the Phase 1 Account of
the Acquisition and Construction Fund. The money deposited to the accounts of the Acquisition
and Construction Fund, together with all investments thereof and income and gain therefrom,
shall be held in trust by the Trustee and shall be disbursed solely as provided in Section 3.3
hereof.

Section 3.3  Application of Acquisition and Construction Fund.

(a) Moneys in the Public Infrastructure Account and the Phase 1 Account of
the Acquisition and Construction Fund shall be disbursed from time to time to pay the Costs of
Acquisition and Construction of the District Improvements and the Phase 1 Improvements, as
applicable, in the amounts and to the persons set forth in a Disbursement Request signed by the
Chairman or Vice Chairman of the Board, stating (a) the name and address of the Person to
whom the payment is to be made (who may be the District, the Developer or any other Person, if
the District, the Developer or any such other Person is to be reimbursed in accordance with the
budget included as part of the Disbursement Request for supplies purchased and stored, advances
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previously made or work already done by it and properly chargeable against the applicable
account of the Acquisition and Construction Fund) (collectively, the “Reimbursed Person); (b)
the amount to be paid; (c) the obligation on account of which the payment is to be made; (d) that
the obligation was properly incurred and is a proper charge against the Public Infrastructure
Account or Phase 1 Account, as applicable; (e) that the amount requisitioned is due and unpaid
or owing to the Reimbursed Person; (f) that with respect to items covered in the requisition, there
are no vendors’ liens, mechanics’ liens, or other liens, bailment leases or conditional sale
contracts which must be satisfied or discharged before the payments as requisitioned therein are
made, or which will not be discharged by such payment and (g), in the case of a disbursement
from the Public Infrastructure Account, that subsequent to such disbursement there are sufficient
funds remaining in the Public Infrastructure Account to complete the District Improvements.
The Disbursement Request shall be in substantially the form of Exhibit C hereto and, in the case
of disbursements from the Public Infrastructure Account, shall be approved by the District
Engineer. Absent agreement to the contrary with the District or the Developer, as the case may
be, the Trustee shall disburse payments from the Acquisition and Construction Fund within five
(5) calendar days following receipt of a properly completed and executed Disbursement Request.

(b)  Upon completion of the District Improvements and payment of all costs
and expenses incident thereto, any balance remaining in the Public Infrastructure Account of the
Acquisition and Construction Fund shall be transferred to the Series A Account of the Bond
Fund and applied to the next ensuing payments of interest or the Redemption Price of Series A
Bonds.

(c) Upon completion of the Phase 1 Improvements and payment of all costs
and expenses incident thereto, and provided that no Event of Default has occurred and is
continuing, any balance remaining in the Phase 1 Account of the Acquisition and Construction
Fund shall be returned to the Developer or its order upon receipt by the Trustee of a certificate
signed by the District Engineer and the Chairman of the Board substantially to the effect that the
District Improvements have been completed or that there are sufficient moneys in the Public
Infrastructure Account to complete the District Improvements. If an Event of Default has
occurred and is continuing or in the absence of such certification, moneys remaining in the Phase
1 Account upon completion of the Phase 1 Improvements shall be transferred to the Public
Infrastructure Account in an amount sufficient to cause the Public infrastructure Account to
contain sufficient moneys, in the judgment of the District Engineer, to complete the District
Improvements.

Section 3.4  Assessment Fund. There is hereby established by the District with the
Trustee a special fund of the District designated its “District Special Assessment Bonds, Series
2017 Assessment Fund” (the “Assessment Fund”). Money deposited in the Assessment Fund,
together with all investments thereof and income and gain therefrom, shall be held in trust by the
Trustee and applied solely as provided in Section 3.5 hereof.

Section 3.5 Deposits to and Application of Assessment Fund. Except for prepayments
of the Series B Assessments for which Series B Bonds have not been and will not be issued,
which prepayments will be paid directly by the District to the Landowners, or their order, all
payments of Assessments received and collected by the District pursuant to the Assessment
Resolution, including prepayments of Assessments with respect to which Series A Bonds and
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Series B Bonds have been issued, and Assessments received from the foreclosure sale of
delinquent properties, shall be delivered to the Trustee and deposited upon receipt in the
Assessment Fund. Moneys deposited in the Assessment Fund shall thereafter be transferred by
the Trustee to the following funds and accounts in the following order of priority:

(a)  First, all prepayments of Series A Assessments and all prepayments of
Series B Assessments for which Series B Bonds have been issued, including applicable
prepayment premiums, if any, shall be transferred upon receipt to the Redemption Account of the
Bond Fund and used, first, to redeem Series A Bonds and, second, after all Series A Bonds have
been paid or provided for, to redeem Series B Bonds, in accordance with the provisions of
Section 4.2 hereof.

(b) Second, amounts received in respect of Series A Assessments and Series B
Assessments from the foreclosure sale of delinquent property shall be transferred upon receipt to
the Reserve Fund, in an amount necessary to restore the Reserve Fund to the Reserve Fund
Requirement and any remaining amounts from foreclosure sales of delinquent property shall be
deposited in the Redemption Account of the Bond Fund and used, first, to redeem Series A
Bonds and, after all Series A Bonds have been paid or provided for, to redeem Series B Bonds,
in accordance with the provisions of Section 4.2 hereof.

() Third, on or before each June 20" commencing June 20, 2018, any
amount required to be deposited in the Rebate Fund pursuant to the provisions of Section 3.13
hereof shall be transferred from the Assessment Fund to the Rebate Fund.

(d) Fourth, on or before each June 20", commencing June 20, 2018, moneys
in the Assessment Fund shall be used to pay any fees and expenses of the Trustee then due and
payable.

(e) Fifth, on or before December 20" of each year and June 20" of the
succeeding year, commencing December 20, 2017, any amount necessary, in addition to amounts
on deposit in the Series A Account of the Bond Fund and any amount to be transferred from the
Capitalized Interest Account of the Bond Fund to the Series A Account of the Bond Fund, to pay
scheduled interest on the Series A Bonds on the immediately succeeding Interest Payment Date
shall be transferred to the Series A Account of the Bond Fund and used to pay such interest when
due.

H Sixth, on or before each June 20", commencing June 20, 2019, an amount
sufficient to pay any scheduled mandatory sinking fund payment due in accordance with Section
4.3 hereof in respect of the Series A Bonds on the immediately succeeding July 1st shall be
transferred to the Series A Account of the Bond Fund and used, together with any funds
transferred from the Reserve Fund, to make such payment.

(g) Seventh, on or before each June 20™, commencing June 20, 2018, any
amount needed to cause the Reserve Fund to contain the Reserve Fund Requirement shall be
transferred to the Reserve Fund.

(h) Eighth, on or before July 20™ of each year, commencing on the July 20"
of the Fiscal Year next following the Fiscal Year in which any Series B Bonds are issued, an
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amount sufficient to pay scheduled interest on all Outstanding Series B Bonds on the
immediately succeeding Interest Payment Date with respect to the Series B Bonds shall be
transferred to the Series B Account of the Bond Fund and used to pay such interest.

1) Ninth, on or before each July 20", commencing on the July 20™ of the
Fiscal Year next following the Fiscal Year in which any Series B Bonds are issued, any balance
remaining in the Assessment Fund following the transfers provided above shall be transferred to
the Redemption Account of the Bond Fund and used, to the extent possible, to redeem Series B
Bonds in accordance with the provisions of Section 4.2 hereof, including the payment of all
accrued but unpaid interest.

Section 3.6  Bond Fund. There is hereby established by the District with the Trustee a
special fund of the District designated its “District Special Assessment Bonds, Series 2017 Bond
Fund” (the “Bond Fund”), and therein a Series A Account, a Series B Account, a Capitalized
Interest Account and a Redemption Account. The money deposited to the Bond Fund, together
with all investments thereof and income and gain therefrom, shall be held in trust by the Trustee
and applied solely as provided in Section 3.7 hereof.

Section 3.7  Deposits to and Application of Bond Fund.

(a) $1,556,800 of the proceeds from the sale of the Series A Bonds shall be
deposited to the Capitalized Interest Account of the Bond Fund. Moneys shall be transferred
from the Capitalized Interest Account of the Bond Fund to the Series A Account of the Bond
Fund on each December 20" and June 20, commencing on June 20, 2017, in an amount
sufficient to pay the interest due on the Series A Bonds on the immediately succeeding Interest
Payment Date, until the Capitalized Interest Account is depleted.

(b) Moneys shall be deposited in the Series A Account of the Bond Fund from
the sources described in Section 3.3, subsection (b), Section 3.5, subsections (f) and (g), Section
3.9, and Section 3.11 hereof and shall be applied solely to pay mandatory sinking fund payments
and interest on the Series A Bonds when due on each Interest Payment Date and at maturity or
earlier redemption.

(©) Moneys shall be deposited in the Series B Account of the Bond Fund from
the source described in subsections (i) of Section 3.5 hereof and shall be applied solely to pay
interest on the Series B Bonds when due on each Interest Payment Date and at maturity or earlier
redemption.

(d) Moneys shall be deposited to the Redemption Account of the Bond Fund
as provided in subsections (a), (b) and (i) of Section 3.5 and subsections (c), (d) and (e) of
Section 3.11 hereof and shall be used solely to redeem Series A Bonds and Series B Bonds, as
the case may be.

(e) Moneys received by the Trustee accompanied by directions from the
Person depositing such moneys that such moneys are to be deposited into one or more accounts
of the Bond Fund shall be deposited accordingly.
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43 The District hereby authorizes and directs the Trustee to withdraw
sufficient moneys from the appropriate accounts of the Bond Fund to pay principal of and
interest on the Bonds as the same become due and payable at maturity or upon earlier redemption
and, if a Paying Agent has been appointed, to make said moneys so withdrawn available to the
Paying Agent for such purpose.

Section 3.8 Costs of Issuance Fund. There is hereby established by the District with
the Trustee a special fund of the District designated its “District Special Assessment Bonds,
Series 2017 Costs of Issuance Fund” (the “Costs of Issuance Fund”). $462,320 of the proceeds
from the sale of the Series A Bonds shall be deposited to the Costs of Issuance Fund. The money
deposited to the Costs of Issuance Fund, together with all investments thereof and income and
gain therefrom, shall be held in trust by the Trustee and applied solely as provided in Section 3.9
hereof.

Section 3.9 Deposits to and Application of Costs of Issuance Fund. Upon receipt of a
Disbursement Request in substantially the form of Exhibit C attached hereto, amounts on deposit
in the Costs of Issuance Fund shall be applied to pay Costs of Issuance of the Series A Bonds as
identified in the Disbursement Request. On September 1, 2017, the Trustee shall transfer any
moneys remaining in the Costs of Issuance Fund, first, to the Rebate Fund to the extent required
and directed by the District and, second, to the Series A Account of the Bond Fund to be applied
to the next ensuing payment of interest on the Series A Bonds.

Section 3.10 Reserve Fund. There is hereby established by the District with the Trustee
a special fund of the District designated its “District Special Assessment Bonds, Series 2017A
Debt Service Reserve Fund” (the “Reserve Fund”). $1,485,500 of the proceeds from the sale of
the Series A Bonds shall be deposited to the Reserve Fund. The money deposited to the Reserve
Fund, together with all investments thereof and income and gain therefrom, shall be held in trust
by the Trustee and applied solely as provided in Section 3.11 hereof.

Section 3.11  Deposits to and Application of Reserve Fund.

(a) On, or, if either day is not a Business Day, on the Business Day before,
December 20" and June 20™ of each year, commencing on June 20, 2017, the Trustee shall, to
the extent there are insufficient moneys in the Series A Account of the Bond Fund to pay the
interest and any mandatory sinking fund payment due on the Series A Bonds on the succeeding
January 1st or July 1st, as the case may be, transfer from the Reserve Fund to the Series A
Account of the Bond Fund, after any transfer pursuant to Section 3.7(a) hereof, an amount
necessary to cause the amount in the Series A Account of the Bond Fund to contain sufficient
moneys to pay the interest and any Redemption Price due on the Series A Bonds on the
immediately succeeding January 1st or July Ist, as the case may be.

(b)  Amounts recovered by exercise of any of the remedies provided in the
Series A Assessment Resolution from delinquent Assessments with respect to the Series A
Bonds shall be deposited in the Reserve Fund as provided in subsection (b) of Section 3.5 hereof.
Moneys otherwise available in the Assessment Fund shall be deposited in the Reserve Fund as
provided in subsection (g) of Section 3.5 hereof.
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() Except to the extent moneys have been drawn on the Reserve Fund
pursuant to subsection (a) hereof, the Reserve Fund shall at all times be maintained in an amount
not less than the Reserve Fund Requirement. Moneys at any time on deposit in the Reserve Fund
in excess of the Reserve Fund Requirement shall, on June 20™ of each year, commencing on
June 20, 2018, be transferred to the Redemption Account of the Bond Fund and used to redeem
Series A Bonds and Series B Bonds in accordance with Section 4.2 hereof,

(d) Notwithstanding anything herein to the contrary, in the event that
subsequent to the issuance of the Series A Bonds, the District receives a prepayment of a Series
A Assessment in full with respect to a parcel of real property in the District (a "Prepaid Parcel"),
it shall deliver such prepayment together with written notice thereof to the Trustee and instruct
the Trustee to transfer moneys from the Reserve Fund to the Redemption Account of the Bond
Fund in an amount equal to that Prepaid Parcel’s pro rata share of the Reserve Fund
Requirement (taking into account any outstanding delinquencies with respect to the Prepaid
Parcel). The Series A Assessment prepaid, together with the moneys transferred from the
Reserve Fund, shall be used by the Trustee to redeem Series A Bonds as provided in Section 4.2
hereof.

(e) Following final payment or provision for payment of the Outstanding
Series A Bonds, moneys remaining in the Reserve Fund shall be transferred to the Redemption
Account of the Bond Fund and used, to the extent possible, to redeem Series B Bonds then
Outstanding.

Section 3.12 Rebate Fund. There is hereby established by the District with the Trustee
a special fund of the District designated its “District Special Assessment Bonds, Series 2017
Rebate Fund” (the “Rebate Fund’). The money deposited to the Rebate Fund, together with all
investments thereof and income and gain therefrom, shall be held in trust by the Trustee and
applied solely as provided in Section 3.13 hereof.

Section 3.13  Deposits to and Application of Rebate Fund. The District may direct the
Trustee in writing from time to time to set aside funds (up to the amount the District reasonably
anticipates is necessary to make any payments required pursuant to Section 148(f) of the Code)
from the Assessment Fund, as provided in subsection (d) of Section 3.5 hereof, for deposit in the
Rebate Fund. The District may direct the Trustee in writing to withdraw funds (including
directing the Trustee to make payments to the United States of America) from the Rebate Fund at
such times and in such amounts as the District may determine from time to time is required to
comply with the provisions of Section 148(f) of the Code. After any final payment with respect
to any series of the Bonds has been made to the United States of America pursuant to Section
148(f) of the Code, and upon written order of the District, together with a certification of the
officer of the District executing such order to the effect that such final payment has been made,
any moneys remaining in the Rebate Fund shall, at the written direction of the District, be
remitted to the then-current owners of the assessed property pro rata according to the amounts
paid by each with respect to the original Series A Assessments. Notwithstanding any other
provision hereof, moneys in the Rebate Fund shall not constitute part of the Trust Estate.
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Section 3.14 Investment of and Security for Funds.

(a) Money held for the credit of the Bond Fund and the Reserve Fund shall, as
nearly as practicable, be continuously invested and reinvested by the Trustee in Governmental
Obligations.

(b) Money held for the credit of the Acquisition and Construction Fund, the
Assessment Fund, the Costs of Issuance Fund and the Rebate Fund shall, as nearly as practicable,
be continuously invested and reinvested by the Trustee in Permitted Investments as directed in an
Officer's Certificate.

(c) The Trustee shall sell or present for redemption any obligations so
purchased as an investment pursuant hereto whenever it shall be necessary to do so in order to
provide money to make any payment or transfer of money required hereby. Investments shall
mature, or shall be subject to redemption by the owner thereof at the option of such owner
without penalty, not later than the respective dates when such money is expected to be required
for the purpose intended. Obligations so purchased as an investment of any money credited to
any fund established pursuant hereto shall be deemed at all times to be a part of such fund. Other
than income and gain credited to the Reserve Fund, which shall be applied pursuant to subsection
(¢) of Section 3.11 hereof, income accruing on obligations so purchased and any gain realized
from such investments shall be credited to such fund and any losses resulting from such
investment shall be charged to such fund.

(d) All money held by the Trustee pursuant hereto shall be continuously
secured in the manner and to the fullest extent then required by any applicable State or Federal
laws and regulations regarding the security for, or granting a preference in the case of, the
deposit of trust funds. The Trustee may make any investment permitted by this Indenture
through or with its own commercial banking or investment departments. The Trustee shall not
be liable for any loss resulting from any such investment excepting only such losses as may have
resulted from its own negligence or willful misconduct.

(e) All investments in the funds and accounts established pursuant to this
Indenture shall be valued at fair market value by the Trustee.

® Except as otherwise expressly provided herein, any amounts remaining in
the funds or accounts established hereby after payment in full (or provision for such payment) of
the Bonds, the fees and expenses of the Trustee, the annual fees and all other amounts required to
be paid pursuant hereto (including payments into the Rebate Fund and to the United States of
America) will be paid to or at the direction of the District, and the District shall record a release
and satisfaction of any unpaid balances of the Assessments (which are not then delinquent) in the
public records of Maricopa County, Arizona.

ARTICLE IV
REDEMPTION OF BONDS

Section4.1  Optional Redemption. The Series A Bonds are not subject to call for
redemption at the option of the District prior to July 1, 2027. Thereafter, Series A Bonds are
subject to call for redemption prior to maturity, at the option of the District, on any January 1st or
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July 1st, in whole or in part, in Authorized Denominations, by the payment of the principal
amount of each Bond called for redemption plus accrued interest to the date fixed for
redemption, but without premium. The Series B Bonds are subject to call for redemption (i) in
whole at any time at the option of the District in connection with a refunding of the Series B
Bonds which results in reduction of the Series B Assessments or (ii) in whole or in part on any
Interest Payment Date following payment in full of the Series A Bonds or provision for payment
in full of the Series A Bonds in accordance with Section 5.1 hereof, by payment of the principal
amount of each Series B Bond called for redemption plus accrued and unpaid interest to the date
fixed for redemption, but without premium.

Section 4.2  Extraordinary Mandatory Redemption. The Series A Bonds are subject to
extraordinary mandatory redemption, in whole or in part, in Authorized Denominations, on any
Interest Payment Date determined by the District, from moneys deposited in the Redemption
Account of the Bond Fund pursuant to the provisions of subsections (a) and (b) of Section 3.5
and Section 3.11(c) and {d) hereof by the payment of the principal amount of each such Series A
Bond called for redemption plus accrued and unpaid interest to the date of redemption, but
without premium. The Series B Bonds are subject to extraordinary mandatory redemption, in
whole or in part, in Authorized Denominations, on any Interest Payment Date determined by the
District, from moneys deposited in the Redemption Account of the Bond Fund pursuant to the
provisions of subsections (a), (b) and (i) of Section 3.5 and subsection (e) of Section 3.11 hereof
by the payment of the principal amount of each such Series B Bond called for redemption plus
accrued interest to the date of redemption, but without premium.

Section 4.3  Mandatory Redemption from Sinking Fund Installments. The Series A
Bonds maturing on July 1, 2041 are subject to mandatory sinking fund redemption at a
Redemption Price equal to the principal amount of the Series A Bonds to be redeemed, plus
accrued interest to the redemption date, but without premium, on July 1st in each of the years
and in the amounts as follows:

Year Year
July 1) Principal Amount (July 1) Principal Amount
2019 $ 310,000 2031 $ 700.000
2020 330,000 2032 750,000
2021 360,000 2033 810,000
2022 380,000 2034 860,000
2023 410,000 2035 920,000
2024 440,000 2036 990,000
2025 470,000 2037 1,060,000
2026 500,000 2038 1,130,000
2027 540,000 2039 1,210,000
2028 570,000 2040 1,290,000
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2029 610,000 2041 1,380,000
2030 660,000
*final maturity

Whenever Series A Bonds subject to mandatory sinking fund redemption are delivered to
the Trustee for cancellation, the principal amount of the Series A Bonds of any Stated Maturity
so retired shall satisfy and, to the extent practicable, be credited against the mandatory
redemption requirements for such Stated Maturity on a pro rata basis, provided, however, that
any remaining mandatory redemption requirements with respect to the Series A Bonds shall be in
Authorized Denominations.

Section 4.4  Notice to Trustee. The District shall, at least sixty (60) days prior to any
Redemption Date pursuant to Sections 4.1 or 4.2 hereof (unless a shorter notice shall be
satisfactory to the Trustee), notify the Trustee in writing of such Redemption Date and of the
principal amount of the Bonds to be redeemed.

Section 4.5  Selection of Bonds to be Redeemed. If less than all the Outstanding
Bonds of any series are to be redeemed, the particular Bonds of such series to be redeemed shall
be selected not less than forty-five (45) days prior to the Redemption Date by the Trustee, as
nearly as practicable, from Bonds of such series in Authorized Denominations of each maturity
in the same proportion as the outstanding principal amount of Bonds of that maturity bears to the
total outstanding principal amount of all Bonds of all maturities, and by lot within each maturity.

Section 4.6  Notice of Redemption.

(a) Notice of redemption shall be given by first class mail, postage prepaid, by
the Trustee in the name and at the expense of the District, not less than thirty (30) nor more than
sixty (60) days prior to the Redemption Date, to each Registered Owner of Bonds to be
redeemed, at his address appearing in the Bond Register.

(b)  All notices of redemption shall include a statement as to:
(1) the Redemption Date,
(ii)  the Redemption Price,

(ii1)  the principal amount of each series of Bonds to be redeemed and,
if less than all Qutstanding Bonds of a series are to be redeemed, the identification (and, in the
case of partial redemption, the respective principal amounts) to be redeemed,

(iv)  that on the Redemption Date, the Redemption Price of each of the
Bonds to be redeemed will become due and payable and that the interest thereon shall cease to
accrue from and after said date, and

{v) that Bonds to be redeemed are to be surrendered to the Paying

Agent at the Place of Payment for payment of the Redemption Price plus accrued interest, and
the address of such Paying Agent.
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(©) If, at the time of mailing of any notice of optional redemption pursuant to
Section 4.1 hereof, there shall not be on deposit with the Trustee moneys sufficient to redeem all
the Bonds called for redemption, such notice shall state that such redemption is conditioned upon
the deposit of the redemption moneys with the Trustee not later than the opening of business on
the Redemption Date and that such notice shall be of no effect unless such moneys are so
deposited.

() Notices of redemption of Series A Bonds shall also be sent pursuant to this
Section for receipt no later than the close of business on the second Business Day following the
mailing of such notice by (1) registered or certified mail, (2) overnight delivery service, or (3)
facsimile transmission, to the Municipal Securities Rulemaking Board through its Electronic
Municipal Market Access system not less than thirty (30) days prior to the date fixed for
redemption. The failure to mail any such notice or any defect in any such notice so mailed, shall
not affect the sufficiency of such notice or the redemption otherwise effected by such notice.

Section 4.7  Deposit of Redemption Price and Interest. On or before the Business Day
preceding the mailing of any notice required by Section 4.6 hereof with regard to redemption of
any Bonds pursuant to Sections 4.2 or 4.3 hereof, there shall be on deposit with the Trustee an
amount of money which, together with any amounts in the Assessment Fund, the Bond Fund and
the Reserve Fund available for such purpose, will be sufficient to pay the Redemption Price of
the Bonds then to be redeemed and interest, if any, accrued thereon to the Redemption Date.
Such money and amounts shall be segregated and shall be held in trust for the benefit of the
Registered Owners entitled to such Redemption Price and shall not be deemed to be part of the
Trust Estate.

Section 4.8  Bonds Pavable on Redemption Date.

(a) Notice of redemption having been given as aforesaid, the Bonds so to be
redeemed shall, on the Redemption Date, become due and payable at the Redemption Price
therein specified, and from and after such date (unless the District shall default in the payment of
the Redemption Price) such Bonds shall cease to bear interest and shall cease to be governed by
or receive the benefits of this Indenture. Upon surrender of any such Bond for redemption in
accordance with said notice, such Bond shall be paid by the District at the Redemption Price, but
solely from the sources herein provided. Installments of interest on Bonds with an Interest
Payment Date on or prior to the Redemption Date shall be payable to the Registered Owners of
the Bonds registered as such on the relevant Record Dates according to the terms of such Bonds
and the provisions of Section 2.1 hereof.

b If any Bond called for redemption shall not be so paid upon surrender
thereof for redemption, the principal shall, until paid, bear interest from the Redemption Date at
the rate prescribed therefor in such Bond.

Section 4.9  Bonds Redeemed in Part. Any Bond which is to be redeemed only in part
shall be surrendered at the designated corporate trust office of the Trustee, and the District shall
execute, and the Trustee shall authenticate and deliver to the Registered Owner of such Bond,
without service charge, a new Bond or Bonds of any Authorized Denomination or Authorized
Denominations requested by such Registered Owner in an aggregate principal amount equal to
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and in exchange for the unredeemed principal portion of the Bond so surrendered, provided that,
if as a result of such redemption, the aggregate principal amount of the Bonds remaining
Outstanding is other than an Authorized Denomination, the Trustee shall issue and deliver one
Bond representing the portion of the Outstanding Bonds which is not an Authorized
Denomination, which shall be the first Bond redeemed in connection with the succeeding
redemption of Bonds of that series.

Section 4.10 Reports by Trustee. As soon as possible after January 1st and July 1st of
each year, commencing July 1, 2017, the Trustee shall provide to the District the balances as of
such date in each fund established pursuant to this Indenture.

ARTICLE V
DISCHARGE OF INDENTURE

Section 5.1  General. If the District shall pay or cause to be paid, or there shall be
otherwise paid or provision shall be made for the payment, to or for the Registered Owners, of
the principal of and interest due or to become due on all Bonds Outstanding pursuant hereto at
the times and in the manner stipulated herein, and shall pay or cause to be paid to the Trustee and
the Paying Agent all sums of moneys due or to become due according to the provisions hereof,
then these presents and the estate and rights hereby granted shall cease, terminate, and be void,
whereupon the Trustee at the request of the District shall cancel and discharge the lien hereof,
except moneys or Bonds held by the Trustee for the payment of the principal of and interest on
the Bonds.

Any Bond shall be deemed to be paid within the meaning of this Article when payment of
the principal of such Bond, plus premium, if any, and interest thereon to the due date thereof
(whether such due date be by reason of maturity or upon redemption as provided herein, or
otherwise), either (a) shall have been made or caused to have been made in accordance with the
terms thereof or (b) shall have been provided by (i) irrevocably depositing, in trust, for the
benefit of the Registered Owners, and irrevocably setting aside exclusively for such payment,
moneys sufficient to make such payment or Government Obligations, maturing as to principal
and interest in such amount and at such times as will insure the availability of sufficient moneys
to make such payment, and all necessary and proper fees, compensation and expenses of the
Trustee and any paying agent pertaining to the Bonds with respect to which such deposit is made
shall have been paid or the payment thereof provided for to the satisfaction of the Trustee and (ii)
delivering to the Trustee a certificate from a firm of independent certified public accountants
certifying to the sufficiency of such deposit. At such times as a Bond shall be deemed to be paid
pursuant hereto, as aforesaid, it shall no longer be secured by or entitled to the benefits hereof,
except for the purposes of any such payment from such moneys or Government Obligations.

Notwithstanding the foregoing, in the case of Bonds, which by their terms may be
redeemed prior to their stated maturity, no deposit pursuant to the immediately preceding
paragraph shall be deemed a payment of such Bonds as aforesaid until the Trustee has received a
written verification from a firm of independent certified public accountants concerning the
sufficiency thereof and the District shall have given to the Trustee, in form satisfactory to the
Trustee, irrevocable instructions:

DMWEST #14611773 v9 37

Confidential Cahava0019975
APP

08



Go to Previous View Go to Table of Contents - Appendix

(a) stating the date when the principal of each such Bond is to be paid,
whether at maturity or on a redemption date (which shall be any redemption date permitted
hereby);

(b) directing the Trustee to call for redemption pursuant hereto any Bonds to
be redeemed prior to maturity pursuant to the provisions of this Indenture; and

(¢) instructing the Trustee to mail, as soon as practicable, in the manner
prescribed by Section 4.6 hereof, a notice to the Registered Owners of such Bonds which have
been selected for payment that the deposit required by this Section has been made and that such
Bonds are deemed to have been paid in accordance with this Article and stating the maturity or
redemption date upon which moneys are to be available for the payment of the principal or
redemption price, if applicable, on said Bonds,

Any moneys so deposited as provided in this Article may at the direction of the District
also be invested and reinvested in Government Obligations, maturing in the amounts and times
as hereinbefore set forth, and all income from all Government Obligations which is not required
for the payment of the Bonds and interest thereon with respect to which such moneys shall have
been so deposited, shall be deposited in the appropriate accounts of the Bond Fund as and when
realized and collected for use and application as are other moneys deposited in that fund;
provided, however, that before any excess moneys shall be deposited in the Bond Fund, the
Trustee shall first obtain a written verification from a firm of independent certified public
accountants that the moneys remaining on deposit and invested in Government Obligations after
such transfer to the Bond Fund shall be sufficient in amount to pay principal and interest on the
Bonds when due and payable.

Notwithstanding any provision of any other Article hereof which may be contrary to the
provisions of this Article, all moneys or Government Obligations set aside and held in trust
pursuant to the provisions of this Article for the payment of Bonds (including interest thereon)
shall be applied to and used solely for the payment of the particular Bonds (including interest
thereon) with respect to which such moneys or Government Obligations have been so set aside in
trust.

Anything herein to the contrary notwithstanding, if moneys or Government Obligations
have been deposited or set aside with the Trustee pursuant to this Article for the payment of
Bonds and such Bonds shall not have in fact been actually paid in full, no amendment to the
provisions of this Article shall be made without the consent of the Registered Owner of each
Bond affected thereby.

ARTICLE VI
DEFAULTS AND REMEDIES

Section 6.1  Events of Default. Each of the following is hereby defined as and shall be
deemed an “Event of Default”:

(a) failure to pay the principal of or interest on any of the Bonds when the
same becomes due and payable; provided, however, that so long as there is no failure to pay
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principal of or interest on any Series A Bond when due, a failure to pay interest on a Series B
Bond when due shall not constitute a default or an Event of Default for the purposes hereof; or

(b) default in the performance or observance of any covenant, agreement or
obligation of the District (other than as described in subsection (a) above) contained in this
Indenture, and failure to cure any such default within thirty (30) days following receipt by the
District of written notice of default from the Trustee or the Registered Owners of at least twenty-
five percent (25%) in aggregate principal amount of the Outstanding Series A Bonds, provided,
with respect to any failure covered by this subsection (b), no Event of Default will be deemed to
have occurred so long as a course of action adequate to remedy such failure has been
commenced within such 30-day period and shall thereafier be diligently prosecuted to
completion and the default cured thereby; or

(c) a default by the Developer or any of the Landowners in the performance
of any obligation or covenant contained in the Development Agreement, the Deed of Trust or the
Collateral Assignment.

Section 6.2 Suits for Enforcement: Mandamus.

(a) The Trustee in its discretion, subject to the provisions of Section 7.2
hereof, may proceed to protect and enforce its rights and the rights of the Registered Owners
pursuant to this Indenture by a suit, action, or proceeding in equity or at law or otherwise,
whether for the specific performance of any covenant or agreement contained in this Indenture or
in aid of the execution of any power granted in this Indenture or for the enforcement of any other
legal, equitable, or other remedy, as the Trustee, being advised by counsel, shall deem most
effectual to protect and enforce any of the rights of the Trustee or the Registered Owners.

(b) In addition to all rights and remedies of any Registered Owner of Bonds
provided herein, in the event the District defaults in the payment of the principal of or interest on
any of the Bonds when due, or defaults in the observance or performance of any of the
covenants, conditions, or obligations set forth in the Series A Assessment Resolution, the Series
B Assessment Resolution or this Indenture, the Trustee shall be entitled to a writ of mandamus
issued by a court of proper jurisdiction compelling and requiring the directors and other officers
of the District to observe and perform any covenant, obligation, or condition prescribed in the
Series A Assessment Resolution, the Series B Assessment Resolution or this Indenture, as the
case may be.

(c) Notwithstanding any provision of this Indenture, no default described
herein shall result in an acceleration of the payment of the principal of or interest on the Bonds.

(d) The Trustee will also have the right to exercise any and all rights and
remedies available pursuant to the Deed of Trust.
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Section 6.3  Covenant to Payv Trustee Amounts Due on Bonds and Right of Trustee to
Judgment.

@ If

1) default occurs in the payment of any interest on any Bond when
such interest becomes due and payable in accordance with the provisions hereof, or

(i)  default occurs in the payment of the principal of any Bond at its
Maturity,

then upon demand of the Trustee, the District shall pay or cause to be paid to the Trustee for the
benefit of the Registered Owners of such Bonds but solely from Pledged Revenues the amount
so due and payable on the Bonds for principal and interest and, in addition thereto, such further
necessary, reasonable and customary amounts as shall be sufficient to cover the costs and
expenses of administration and collection, including the reasonable compensation, expenses,
disbursements, and advances of the Trustee and its agents and counsel. If the District fails to pay
or cause to be paid such amounts forthwith upon such demand, the Trustee, in its own name and
as trustee of an express trust, shall be entitled to sue for and recover judgment against the District
for the amount then so due and unpaid, provided, however, such judgment shall be payable
solely from Pledged Revenues.

(b)  No recovery of any such judgment upon any property of the District shall
affect or impair the lien of this Indenture upon the Trust Estate or any rights, powers, or remedies
of the Trustee pursuant hereto, or any rights, powers, or remedies of the Registered Owners of
the Bonds.

Section 6.4  Application of Money Collected. Any money collected by the Trustee
pursuant to this Article together with any other sums then held by the Trustee as part of the Trust
Estate, shall be applied in the following order, at the date or dates fixed by the Trustee and, in
case of the distribution of such money on account of principal or interest upon presentation of the
Bonds and the notation thereon of the payment if only partially paid and upon surrender thereof
if fully paid:

(a) First: To the payment of all unpaid amounts due the Trustee pursuant to
Section 7.6 hereof;

(b) Second: To the payment of the whole amount then due and unpaid upon
the Outstanding Series A Bonds, for principal of and interest on the Series A Bonds and with
interest (to the extent that such interest has been collected by the Trustee or a sum sufficient
therefor has been so collected and payment thereof is legally enforceable at the respective rate or
rates prescribed therefor in the Series A Bonds) on overdue principal, and in case such proceeds
shall be insufficient to pay in full the whole amount then due and unpaid upon such Series A
Bonds, then to the payment of such principal and interest without any preference or priority,
ratably according to the aggregate amount so due; and

(c) Third: To the payment of the whole amount then due and unpaid upon the
Outstanding Series B Bonds, for principal of and interest on the Series B Bonds and with interest
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(to the extent that such interest has been collected by the Trustee or a sum sufficient therefor has
been so collected and payment thereof is legally enforceable at the respective rate or rates
prescribed therefor in the Series B Bonds) on overdue principal, and in case such proceeds shall
be insufficient to pay in full the whole amount then due and unpaid upon such Series B Bonds,
then to the payment of such principal and interest without any preference or priority, ratably
according to the aggregate amount so due; and

(d) Fourth: To the payment of the remainder, if any, to the District, or to
whosoever may be lawfully entitled to receive the same, or as a court of competent jurisdiction

may direct.

Section 6.5 Trustee May File Proofs of Claim.

(a) In case of the pendency of any receivership, insolvency, liquidation,
bankruptcy, reorganization, arrangement, adjustment, composition, or other judicial proceeding
relative to the District, the property of the District, the Landowners, or the property of the
Landowners, the Trustee (irrespective of whether the principal of the Bonds shall then be due
and payable, as therein expressed or otherwise, and irrespective of whether the Trustee shall have
made any demand on the District for the payment of overdue principal or interest) shall be
entitled and empowered, by intervention in such proceeding or otherwise,

® to file and prove a claim for the whole amount of principal and
interest owing and unpaid in respect of the Outstanding Bonds and to file such other papers or
documents as may be necessary or advisable in order to have the claims of the Trustee (including
any claim for the reasonable compensation, expenses, disbursements, and advances of the
Trustee, its agents and counsel) and of the Registered Owners allowed in such judicial
proceeding, and

(i)  to collect and receive any money or other property payable or
deliverable on any such claims and to distribute the same;

and any custodian, receiver, assignee, trustee, liquidator, sequestrator, or other similar official in
any such judicial proceeding is hereby authorized by each Registered Owner to make such
payments to the Trustee, and in the event that the Trustee shall consent to the making of such
payments directly to the Registered Owners, to pay to the Trustee any amount due to it for the
reasonable compensation, expenses, disbursements, and advances of the Trustee, its agents and
counsel, and any other amounts due the Trustee pursuant to Section 7.6 hereof.

(b) Nothing herein contained shall be deemed to authorize the Trustee to
authorize or consent to or accept or adopt on behalf of any Registered Owner any plan of
reorganization, arrangement, adjustment, or composition affecting the Bonds or the rights of any
Registered Owner thereof, or to authorize the Trustee to vote in respect of the claim of any
Registered Owner in any such proceeding, provided that the Trustee may do so at the direction of
the holders of a majority in principal amount of the Series A Bonds then Outstanding.

Section 6.6 Trustee May Enforce Claims Without Possession of Bonds. All rights of
action and claims pursuant hereto or with respect to the Bonds may be prosecuted and enforced
by the Trustee without the possession of any of the Bonds or the production thereof in any
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proceeding relating thereto, and any such proceeding instituted by the Trustee shall be brought in
its own name as trustee of an express trust. Any recovery of judgment shall, after provision for
the payment of the reasonable compensation, expenses, disbursements, and advances of the
Trustee, its agents and counsel, be for the ratable benefit of the Registered Owners of the Bonds
in respect of which such judgment has been recovered.

Section 6.7  Unconditional Right of Registered Owners to Receive Principal and
Interest. Notwithstanding any other provision in this Indenture, the Registered Owner of any
Bond shall have the right which is absolute and unconditional to receive, after payment of all
amounts due to the Trustee pursuant hereto, payment of the principal of and (subject to Section
6.4 hereof) interest on any such Bond on the respective Stated Maturities expressed in such Bond
{or, in the case of redemption, on the Redemption Date) solely from Pledged Revenues, and to
institute suit for the enforcement of any such payment, and such rights shall not be impaired
without the consent of such Registered Owner; provided, however, that no Registered Owner
shall be entitled to take any action or instifute any such suit to enforce the payment of his Bonds,
whether for principal, interest, if and to the extent that the taking of such action or the institution
or prosecution of any such suit or the entry of judgment therein would under applicable law
result in a surrender, impairment, waiver, or loss of the lien of this Indenture upon the Trust
Estate, or any part thereof, as security for Bonds held by any other Registered Owner.

Section 6.8  Rights and Remedies Cumulative. No right or remedy herein conferred
upon or reserved to the Trustee or the Registered Owners is intended to be exclusive of any other
right or remedy, and every right and remedy shall, to the extent permitted by law, be cumulative
and in addition to every other right and remedy given herein or now or hereafter existing at law
or in equity or otherwise. Except as otherwise provided herein with regard to the rights or
remedies of Registered Owners, the assertion or employment of any right or remedy pursuant
hereto, or otherwise, shall not prevent the concurrent assertion or employment of any other
appropriate right or remedy.

Section 6.9  Delay or Omission Not Waiver. No delay or omission of the Trustee or
any Registered Owner of any Bond to exercise any right or remedy accruing upon a default
described in this Article shall impair any such right or remedy or constitute a waiver of any such
default or acquiescence therein. Every right and remedy given by this Article or by law to the
Trustee or the Registered Owners may be exercised from time to time, and as often as may be
deemed expedient, by the Trustee or by the Registered Owners, as the case may be.

Section 6.10 Control by Registered Owners.

(a) The Registered Owners of a majority in aggregate principal amount of any
series of the Outstanding Bonds affected thereby shall have the right (subject to providing
indemnity acceptable to the Trustee)

() to require the Trustee to proceed to enforce this Indenture, either
by judicial proceedings for the enforcement of the payment of the Bonds of such series and the
foreclosure of this Indenture, the sale of the Trust Estate pursuant to the Deed of Trust, or
otherwise; and
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(ii) to direct the time, method, and place of conducting any proceeding
for any remedy available to the Trustee, or exercising any trust or power conferred upon the
Trustee hereby, provided that:

(A)  such direction shall not be in conflict with any rule of law
or this Indenture,

(B)  the Trustee may take any other action deemed proper by the
Trustee which 1s not inconsistent with such direction,

(C)  the Trustee shall not determine that the action so directed
would be unjustly prejudicial to the Registered Owners not taking part in such direction, and

(D)  if the remedy requires the consent of a certain number of
the Registered Owners, such consent has been provided.

(b) In the event the Registered Owners of a majority in principal amount of
the Outstanding Series A Bonds and the Registered Owners of a majority in principal amount of
the Outstanding Series B Bonds have given directions to the Trustee, the Trustee shall accept and
act upon the same to the extent not inconsistent or conflicting. In the event and to the extent of
any inconsistency or conflict, the Trustee shall accept and act upon the directions of the
Registered Owners of a majority in principal amount of the Series A Bonds.

(©) Before taking action pursuant to this Section, the Trustee may require that
a satisfactory indemnity bond be furnished to it for the reimbursement of all expenses which it
may incur and to protect it against all liability by reason of any action so taken, except liability
which is adjudicated to have resulted from its negligence or willful misconduct. The Trustee
may take action without that indemnity, and in that case, the District shall reimburse the Trustee
for all of the expenses of the Trustee pursuant to Section 7.6 hereof.

Section 6.11  Waiver of Past Defaults.

(a) Before any judgment or decree for payment of money due has been
obtained by the Trustee as provided in this Article, the Registered Owners of not less than a
majority in aggregate principal amount of any series of the Outstanding Bonds affected thereby
may, by Act of such Registered Owners delivered to the Trustee and the District, on behalf of the
Registered Owners of all the Bonds of such series, waive any past default with respect to the
Indenture or the Bonds and its consequences, except a default in respect of a covenant or
provision hereof which pursuant to Section 8.2 of this Indenture cannot be modified or amended
without the consent of the Registered Owner of each Outstanding Bond affected.

(b) Upon any such waiver, such default shall cease to exist for every purpose
of this Indenture, but no such waiver shall extend to any subsequent or other default or impair
any right consequent thereon.

Section 6.12  Undertaking for Costs. All parties to this Indenture agree, and each
Registered Owner of any Bond by his acceptance thereof shall be deemed to have agreed, that
any court may in its discretion require, in any suit for the enforcement of any right or remedy
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pursuant to this Indenture, or in any suit against the Trustee for any action taken or omitted by it
as Trustee, the filing by any party litigant in such suit of an undertaking to pay the costs of such
suit, and that such court may in its discretion assess reasonable costs against any party litigant in
such suit, having due regard to the merits and good faith of the claims or defenses made by such
party litigant; but the provisions of this Section shall not apply to any suit instituted by or against
the Trustee, to any suit instituted by any Registered Owner, or group of Registered Owners of
any series of the Bonds affected thereby, holding in the aggregate more than ten percent (10%) in
principal amount of the Outstanding Bonds, or to any suit instituted by any Registered Owner for
the enforcement of the payment of the principal of or interest on any Bond on or after the Stated
Maturity expressed in such Bond (or, in the case of redemption, on or after the Redemption
Date).

Section 6.13 Remedies Subject to Applicable Law. All rights, remedies, and powers
provided by this Article may be exercised only to the extent that the exercise thereof does not
violate any applicable provision of law in the premises, and the provisions of this Article are
intended to be subject to all applicable mandatory provisions of law which may be controlling in
the premises and to be limited to the extent necessary so that they will not render this Indenture
invalid, unenforceable, or not entitled to be recorded, registered, or filed pursnant to the
provisions of any applicable law.

ARTICLE VII
THE TRUSTEE

Section 7.1 Certain Duties and Responsibilities.

(a) The Trustee undertakes to perform such duties and only such duties as are
specifically set forth in this Indenture, and no implied covenants or obligations shall be read into
this Indenture against the Trustee. In the absence of bad faith on its part, the Trustee may
conclusively rely, as to the truth of the statements and the correctness of the opinions expressed
therein, upon certificates or opinions furnished to the Trustee and conforming to the
requirements of this Indenture; but in the case of any such certificates or opinions which by any
provision hereof are specifically required to be furnished to the Trustee, the Trustee shall be
under a duty to examine the same to determine whether or not they conform on their face to the
requirements of this Indenture.

(b) No provision of this Indenture shall be construed to relieve the Trustee
from liability for its own negligent action, its own negligent failure to act, or its own willful
misconduct, except that

(1) this Subsection shall not be construed to limit the effect of
Subsection (a) of this Section:

(1)  the Trustee shall not be liable for any error of judgment made in
good faith by a Responsible Officer, unless it shall be proved that the Trustee was negligent;

(i)  the Trustee shall not be liable with respect to any action taken or

omitted to be taken by it in good faith in accordance with the direction of the Registered Owners
of a majority in principal amount of the Outstanding Bonds of any series or to the time, method,
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and place of conducting any proceeding for any remedy available to the Trustee, or exercising
any trust or power conferred upon the Trustee, pursuant to this Indenture; and

(iv)  no provision of this Indenture shall require the Trustee to expend
or risk its own funds or otherwise incur any financial liability in the performance of any of its
duties pursuant hereto, or in the exercise of any of its rights or powers, unless it is provided
indemnity in connection therewith as provided in Section 7.2(e) hereof.

(c) Whether or not therein expressly so provided, every provision of this
Indenture relating to the conduct or affecting the liability of or affording protection to the Trustee
shall be subject to the provisions of this Section.

Section 7.2 Certain Rights of Trustee. Except as otherwise provided in Section 7.1
hereof:

(a) the Trustee may rely and shall be protected in acting or refraining from
acting upon:

(i) any resolution, certificate, statement, instrument, opinion, report,
notice, request, direction, consent, order, bond, telex or other paper, document, or
communication reasonably believed by it to be genuine and to have been signed or presented by
the proper Persons; and

(ii) failure of the Trustee to receive any such paper, document, or
communication, if prior receipt thereof is required by this Indenture before the Trustee is to take
or refrain from taking any action;

(b) any request or direction of the District mentioned herein shall be
sufficiently evidenced by a District Request, and any order or resolution of the Board may be
sufficiently evidenced by a Board Resolution:

(©) whenever in the administration of this Indenture the Trustee shall deem it
desirable that a matter be proved or established prior to taking, suffering, or omitting any action
pursuant hereto, the Trustee (unless other evidence be herein specifically prescribed) may, in the
absence of bad faith on its part, rely upon an Officers’ Certificate;

(d) the Trustee may consult with legal counsel and the written advice of such
counsel shall be full and complete authorization and protection in respect of any action taken,
suffered, or omitted by the Trustee pursuant hereto in good faith and in rehance thereon;

(e) the Trustee shall be under no obligation to exercise any of the rights or
powers vested in it by this Indenture at the request or direction of any of the Registered Owners
pursuant to this Indenture, unless such Registered Owners shall have offered to the Trustee
security or indemnity satisfactory to the Trustee against the costs, expenses, and liabilities which
might be incurred by it in compliance with such request or direction;

63 the Trustee shall not be bound to make any investigation into the facts or
matters stated in any resolution, certificate, statement, instrument, opinion, report, notice,
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request, direction, consent, order, bond, or other paper document (including particularly, but not
by way of limitation) acts, Board Resolutions, District Requests and Officers’ Certificates, but
the Trustee, in its discretion, may make such further inquiry or investigation, into such facts or
matters as it may see fit, and, if the Trustee shall determine to make such further inquiry or
investigation, it shall be entitled to examine the books, records, and premises of the District,
personally or by agent or attorney; and

(2 the Trustee may execute any of the trusts or powers pursuant hereto or
perform any duties pursuant hereto either directly or by or through agents or attorneys, and the
Trustee shall not be responsible for any misconduct or negligence on the part of any agent or
attorney appointed, with due care by it pursuant hereto.

Section 7.3  Not Responsible for Recitals or Application of Proceeds. The recitals
contained herein and in the Bonds, except the certificate of authentication on the Bonds, shall be
taken as the statements of the District, and the Trustee assumes no responsibility for their
correctness. The Trustee makes no representations as to the value or condition of the Trust
Estate or any part thereof, or as to the title of the District thereto or as to the security afforded
thereby or hereby, or as to the validity or genuineness of any securities at any time pledged and
deposited with the Trustee pursuant hereto, or as to the validity or sufficiency of this Indenture or
of the Bonds. The Trustee shall not be accountable for the use or application by the District of
the Bonds or the proceeds thereof.

Section 7.4  May Hold Bonds. The Trustee, any Paying Agent and any other agent
appointed pursuant hereto, in its individual or any other capacity, may become the owner or
pledgee of Bonds and may otherwise deal with the District with the same rights it would have if
it were not the Trustee, the Paying Agent or such other agent.

Section 7.5  Money Held in Trust. Money held by the Trustee pursuant hereto need
not be segregated from other funds except to the extent required by law or the provisions of this
Indenture. The Trustee shall have no liability for interest on any money received by it pursuant
hereto except as otherwise agreed with the District.

Section 7.6  Compensation and Reimbursement.

(a) The District shall:

1 pay to the Trustee from time to time reasonable compensation for
all services rendered by it pursuant hereto, and

(i1)  except as otherwise expressly provided herein, reimburse the
Trustee upon its request for all necessary, customary and reasonable expenses, disbursements,
and advances incurred or made by the Trustee in direct accordance with any provisions of this
Indenture (including the reasonable compensation and the expenses and disbursements of its
agents and counsel), except any such expense, disbursement, or advance as may be attributable
to the Trustee’s negligence or bad faith.

(b) As security for the performance of the obligations of the District pursuant
to this Section, the Trustee shall be secured pursuant to this Indenture by a lien and for the
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payment of such compensation, expenses, reimbursements, and indemnity the Trustee shall have
the right to use and apply any trust funds held by it pursuant hereto after payment of other
amounts due pursuant hereto as provided herein.

Section 7.7  Corporate Trustee Required; Eligibility. There shall at all times be a
trustee for the purposes of this Indenture which shall be a bank or trust company organized and
doing business pursuant to the laws of the United States or of any state, authorized pursuant to
such laws to exercise corporate trust powers, having a combined capital and surplus of at least
$50,000,000, subject to supervision or examination by Federal or State authority. If such
corporation publishes reports of condition at least annually, pursuant to law or to the
requirements of such supervising or examining authority, then for the purposes of this section the
combined capital and surplus of such corporation shall be deemed to be its combined capital and
surplus as set forth in its most recent report of condition so published. If at any time the Trustee
shall cease to be eligible in accordance with the provisions of this Section, it shall resign
immediately in the manner and with the effect hereinafter specified in this Article.

Section 7.8 Resignation and Removal; Appointment of Successor.

(a) No resignation or removal of the Trustee and no appointment of a
successor Trustee pursuant to this Article shall become effective until the acceptance of
appointment by the successor Trustee pursuant to the provisions of Section 7.9 hereof.

()] The Trustee may resign at any time by giving written notice thereof to the
District. If an instrument of acceptance by a successor Trustee shall not have been delivered to
the Trustee within thirty (30) days after the giving of such notice of resignation, the resigning
Trustee may petition any court of competent jurisdiction for the appointment of a successor
Trustee.

(c) The Trustee may be removed at any time by Act of the Registered Owners
of a majority in principal amount of the Qutstanding Bonds, delivered to the Trustee and the
District.

(d) If at any time;

] the Trustee shall cease to be eligible pursuant to the provisions of
Section 7.7 hereof or, provided no Event of Default has occurred and is continuing, the District
by Board Resolution shall request the resignation of the Trustee for any reason, or

(i)  the Trustee shall become incapable of acting or shall be adjudged
insolvent or a receiver of the Trustee or of its property shall be appointed or any public officer
shall take charge or control of the Trustee or of its property or affairs for the purpose of
rehabilitation, conservation, or liquidation, then, in any such case, the District by Board
Resolution may remove the Trustee.

(e) If the Trustee shall resign, be removed, or become incapable of acting, the
District, by Board Resolution, shall promptly appoint a successor Trustee, provided that if an
Event of Default has occurred and is continuing, the consent of the holders of a majority ni
principal amount of the Outstanding Series A Bonds shall be required. 1In case all or
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substantially all of the Trust Estate shall be in the possession of a receiver or trustee lawfully
appointed, such receiver or trustee, by written instrument, may similarly appoint a successor to
fill such vacancy until a new Trustee shall be so appointed by the Registered Owners of the
Series A Bonds. If, within one year after such resignation, removal, or incapability, or the
occurrence of such vacancy, a successor Trustee shall be appointed by the Registered Owners of
a majority in principal amount of the Outstanding Series A Bonds and delivered to the District
and the retiring Trustee, then the successor Trustee so appointed shall, forthwith upon its
acceptance of such appointment, become the successor Trustee and supersede the successor
Trustee appointed by the District or by such receiver or trustee. If no successor Trustee shall
have been so appointed by the District or the Registered Owners and accepted appointment in the
manner hereinafter provided, any Registered Owner who has been a bona fide Registered Owner
of a Bond for at least six months may, on behalf of himself and all others similarly situated,
petition any court of competent jurisdiction for the appointment of a successor Trustee.

® The District shall give notice of each resignation and each removal of the
Trustee and each appointment of a successor Trustee to the Registered Owners of the Bonds.
Each notice shall include the name of the successor Trustee and the address of its principal
corporate trust office.

Section 7.9 Acceptance of Appointment by Successor.

(a) Every successor Trustee shall at all times be qualified and eligible
pursuant to this Article, including compliance with the provisions set forth in Section 7.7 hereof.
Every successor trustee appointed pursuant hereto shall execute, acknowledge, and deliver to the
District and the retiring Trustee an instrument accepting such appointment, and thereupon the
resignation or removal of the retiring Trustee shall become effective and such successor Trustee,
without any further act, deed, or conveyance, shall become vested with all the estates, properties,
rights, powers, trusts, and duties of the retiring Trustee; but, on request of the District or the
successor Trustee, such retiring Trustee shall, upon payment of its charges, execute and deliver
an instrument conveying and transferring to such successor Trustee upon the trusts herein
expressed all the estates, properties, rights, powers, and trusts of the retiring Trustee, and shall
duly assign, transfer, and deliver to such successor Trustee all property and money held by such
retiring Trustee pursuant hereto, subject nevertheless to its lien, if any, provided for in Section
7.6 hereof. Upon request of any such successor Trustee, the District shall execute any and all
instruments for more fully and certainly vesting in and confirming to such successor Trustee all
such estates, properties, rights, powers, and trusts.

(b)  No successor Trustee shall accept its appointment unless at the time of
such acceptance such successor Trustee shall be qualified and eligible pursuant to this Article.

Section 7.10  Merger, Conversion, Consolidation, or Succession to Business. Any
corporation into which the Trustee may be merged or converted or with which it may be
consolidated, or any corporation resulting from any merger, conversion, or consolidation to
which the Trustee shall be a party, or any corporation succeeding to all or substantially all of the
corporate trust business of the Trustee, shall be the successor of the Trustee pursuant hereto,
provided such corporation shall be otherwise qualified and eligible pursuant to this Article,
including compliance with the provisions of Section 7.7 of this Indenture, without the execution
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or filing of any paper or any further act on the part of any of the parties hereto. In case any
Bonds shall have been authenticated, but not delivered, by the Trustee then in office, any
successor by merger, conversion, or consolidation to such authenticating Trustee may adopt such
authentication and deliver the Bonds so authenticated with the same effect as if such successor
Trustee had itself authenticated such Bonds.

ARTICLE VIII
SUPPLEMENTAL INDENTURES AND
AMENDMENTS TO ASSESSMENT RESOLUTION

Section 8.1  Supplemental Indentures or Amendments to Assessment Resolutions
Without Consent of Registered Owners. Without the consent of the Registered Owners of any
Bonds, the District, when authorized by Board Resolution, and the Trustee may from time to
time enter into one or more indentures supplemental hereto in form satisfactory to the Trustee, or
the District may amend the Series A Assessment Resolution or the Series B Assessment
Resolution for any of the following purposes:

(a) to correct or amplify the description of any property at any time subject to
the lien of this Indenture, or better to assure, convey, and confirm unto the Trustee any property
subject or required to be subjected to the lien of this Indenture, or to subject to the lien of this
Indenture additional property; or

(b) to add to the conditions, limitations, and restrictions on the authorized
amount, terms, or purposes of issue, authentication, and delivery of Bonds, as herein set forth,
and additional conditions, limitations, and restrictions-thereafter to be observed; or

(©) to evidence the succession of another entity to the District and the
assumption by any such successor to the covenants of the District contained herein, in the Series
A Assessment Resolution, the Series B Assessment Resolution or in the Bonds; or

(d) to add to the covenants of the District for the benefit of the Registered
Owners of all of the Bonds or to surrender any right or power herein or in the Series A
Assessment Resolution or the Series B Assessment Resolution conferred upon the District; or

(e) to cure any ambiguity or to correct or supplement any provision herein or
in the Series A Assessment Resolution or Series B Assessment Resolution which may be
inconsistent with any other provision herein or in the Series A Assessment Resolution or the
Series B Assessment Resolution, as applicable, or to make any other provisions, with respect to
matters or questions arising pursuant to this Indenture or the applicable Assessment Resolution,
including any reallocation of the Assessments upon the assessed property in the event of a
replatting or replattings of all or any portions of the District, which shall not be inconsistent with
the provisions of this Indenture or the applicable Assessment Resolution, provided such action
shall not adversely affect the interests of the Registered Owners of the Bonds; or

) to change the Place of Payment where any Bond or the interest on any

Bond is payable.
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Section 8.2  Supplemental Indentures or Amendments to the Assessment Resolutions
With Consent of Registered Owners.

(a) With the consent of the Registered Owners of not less than a majority in
aggregate principal amount of the Bonds affected by any such supplemental indenture, by act of
such Registered Owners delivered to the District and the Trustee, the District, when authorized
by Board Resolution, and the Trustee may enter into an indenture or indentures supplemental
hereto, for the purpose of adding any provisions to or changing in any manner or eliminating any
of the provisions of this Indenture, the Series A Assessment Resolution or the Series B
Assessment Resolution or of modifying in any manner the rights of the Registered Owners of the
Bonds pursuant to this Indenture or the respective Assessment Resolutions; provided, however,
that no such supplemental indenture or amendments to either the Series A Assessment
Resolution or the Series B Assessment Resolution shall, without the consent of the Registered
Owner of each Outstanding Bond affected thereby:

(1) change the Stated Maturity of the principal of, or any installment
of interest on, any Bond, or reduce the principal amount of, or the interest on, any Bond, or
change the coin or currency in which any Bond or the interest on any Bond is payable, or impair
the right to institute suit for the enforcement of any such payment on or after the Stated Maturity
thereof (or, in the case of redemption, on or after the Redemption Date), or reduce the amount or
extend the time of any Assessment or any other payment required pursuant hereto or pursuant to
the Series A Assessment Resolution or Series B Assessment Resolution, as applicable, to any
fund established pursuant hereto; or

(i1)  reduce the percentage in principal amount of the Outstanding
Bonds the consent of the Registered Owners of which is required for any such supplemental
indenture or amendment to the Series A Assessment Resolution or the Series B Assessment
Resolution, as applicable, or the consent of Registered Owners of which is required for any
waiver provided for in this Indenture of compliance with certain provisions of this Indenture or
certain defaults and their consequences; or

(iif)  modify or alter the provisions of the proviso to the definition of the
term “Outstanding”; or

(iv)  modify any of the provisions of this Section, except to increase any
percentage provided thereby or to provide that certain other provisions of this Indenture cannot
be modified or waived without the consent of the Registered Owner of each Bond affected
thereby.

) The Trustee may in its discretion determine whether or not any Bonds
would be affected by any supplemental indenture or amendment to the Series A Assessment
Resolution or the Series B Assessment Resolution, as applicable, and any such determination
shall be conclusive upon

(c) every Registered Owner of Bonds, whether theretofore or thereafter
authenticated, dated and delivered pursuant hereto. The Trustee shall not be liable for any such
determination made in good faith.
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(d) For the purposes of this Section, it shall not be necessary for any action of
the Registered Owners to approve the particular form of any proposed supplemental indenture or
any such amendment to the Series A Assessment Resolution or the Series B Assessment
Resolution, as applicable, but it shall be sufficient if such action shall approve the substance
thereof.

Section 8.3  Execution of Supplemental Indentures and Amendments to Assessment
Resolutions. In executing, or accepting the additional trusts established by, any supplemental
indenture or amendment to the Series A Assessment Resolution or the Series B Assessment
Resolution permitted by this Article or the modification thereby of the trusts established by this
Indenture, the Trustee shall be entitled to receive and, subject to the provisions of Section 7.1
hereof, shall be fully protected in relying upon, an Opinion of Counsel stating that the execution
of such supplemental indenture or adoption of such amendment is authorized or permitted by this
Indenture. The Trustee may, but shall not be obligated to, enter into any such supplemental
indenture or be governed by any amended Series A Assessment Resolution or Series B
Assessment Resolution if such supplemental indenture or amendment affects the Trustee’s own
rights, duties, or immunities pursuant to this Indenture or otherwise.

Section 8.4  Effect of Supplemental Indentures and Amendments to Assessment
Resolutions. Upon the approval and execution of any supplemental indenture pursuant to this
Article, this Indenture shall be modified in accordance therewith and such supplemental
indenture shall form a part of this Indenture for all purposes, and upon the amendment of the
Series A Assessment Resolution or the Series B Assessment Resolution pursuant to this Article,
such assessment resolution shall be modified in accordance therewith, and such amendment shall
form a part of such assessment resolution for all purposes, and every Registered Owner of Bonds
theretofore or thereafter authenticated and delivered pursuant hereto shall be bound thereby.

Section 8.5  Reference in Bonds to Supplemental Indentures or Amendments to
Assessment Resolutions. Bonds authenticated and delivered after the execution of any
supplemental indenture or amendment to the Series A Assessment Resolution or the Series B
Assessment Resolution pursuant to this Article may bear a notation as to any matter provided for
in such supplemental indenture or amended assessment resolution. If the District shall so
determine, new Bonds so modified as to conform to any such supplemental indenture or
amended assessment resolution may be prepared and executed by the District and authenticated
and delivered by the Trustee in exchange for Outstanding Bonds.

ARTICLE IX
REPRESENTATIONS, WARRANTIES AND
COVENANTS OF THE DISTRICT

Section 9.1  Power to Issue Bonds. The District is duly authorized pursuant to the
Enabling Act and all applicable laws of the State to issue the Bonds, to adopt and execute the
Indenture and to pledge Pledged Revenues for the benefit of the Bonds. The Bonds and the
provisions of the Indenture are and will be valid and legally enforceable obligations of the
District in accordance with their respective terms. The District shall, at all times, to the extent
permitted by law, defend, preserve and protect the pledge established by the Indenture and all the
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rights of the Registered Owners against all claims and demands of all other Persons
whomsoever.

Section 9.2  Levy and Collection of Assessments.

(a) So long as a particular lot is subject to the Deed of Trust, the District will
receive and collect when due all Assessments thereon with respect to which the Series A
Bonds and the Series B Bonds have been issued, the installments thereof, the interest
thereon, and the penalties accrued with respect thereto, including without limiting the
generality of the foregoing, the whole of the unpaid principal, interest and penalties
accrued which become due and payable immediately in the event of a default in the
payment of any such installment, whether of principal or interest, when due, and to pay
and disburse such payments to the Trustee as herein provided.

(b) Once a particular Phase is released from the Deed of Trust, the District
will enter into an assessment collection agreement with the Treasurer of Maricopa
County to receive and collect all Assessments with respect to which the Series A Bonds
and the Series B Bonds have been issued for the lots in such Phase, the installments
thereon, the interest thereon, and the penalties accrued thereon, including without limiting
the generality of the foregoing, the whole of the unpaid principal, interest and penalties
accrued which become due and payable immediately in the event of a default in the
payment of any such installment, whether of principal or interest, when due, and to pay
and disburse such payments to the Trustee as herein provided.

Section 9.3 Lien of Assessment. The Assessments, any interest accruing on the
Assessments and the penalties and costs of collection of the Assessments shall continue to
constitute and are hereby declared to be a lien against the properties upon which the Assessments
are levied within the District from and after the date on which the Series A Assessment
Resolution or the Series B Assessment Resolution, as applicable, became effective. Said lien
shall be superior to the lien of any trust deed, mortgage, mechanic’s or materialman’s lien, or
other encumbrance, and shall be subordinate only to any lien for general property taxes. Said
lien shall apply without interruption, change in priority, or alteration in any manner to any
reduced obligations and shall continue until the Assessment and any interest, penalties, and costs
thereon are paid in full, notwithstanding any sale of the property for or on account of a
delinquent general property tax, special tax, other assessment or otherwise, or the issuance of a
tax deed, an assignment of interest by the District, or a sheritf’s certificate of sale or deed.

Section 9.4  Default in Payment of Assessments. As further described in the
Assessment Resolution, in the event a default occurs in the payment of any installment of
principal or interest of an Assessment levied pursuant to the Series A Assessment Resolution or
the Series B Assessment Resolution, as applicable, when due, the District shall (a) either declare
the unpaid amount delinquent and subject to collection or declare the whole of the unpaid
Assessment immediately due and payable and subject to collection, (b) provide notice of such
default, and (c) following the lapse of any grace period to remedy the default provided in the
notice, all as provided in the applicable assessment resolution, the District may immediately
initiate and diligently pursue to completion a summary sale pursuant to the Enabling Act, of all
delinquent property in the manner provided for actions to foreclose trust deeds.
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The remedies provided in this Section for the collection of Assessments and the
enforcement of liens shall be deemed and construed to be cumulative and the use of any one
method or means of collection or enforcement shall not deprive the District of the use of any
other method or means.

Section 9.5  Special Insolvency Provisions.

(a) The provisions of this Section 9.5 shall be applicable both before and after the
commencement, whether voluntary or involuntary, of any case, Proceeding or other action by or
against any Insolvent Taxpayer. For as long as any Bonds remain Outstanding, in any
Proceeding involving the District, any Insolvent Taxpayer, the Bonds or the Assessments, the
District shall be obligated to act in accordance with direction from the Trustee with regard to all
matters directly or indirectly affecting the Bonds or for as long as any of the Bonds remain
Outstanding, in any Proceeding involving the District, any Insolvent Taxpayer, the Bonds, the
Assessments or the Trustee., The District agrees that it shall not be a defense to a breach of the
foregoing covenant that it has acted upon advice of counsel in not complying with this covenant.

(b) The District acknowledges and agrees that, although the Bonds were issued by the
District, the Registered Owners of the Bonds are categorically the party with the ultimate
financial stake in the transaction and, consequently, the party with a vested and pecuniary
interest in a Proceeding. In the event of any Proceeding involving any Insolvent Taxpayer: (a)
the District hereby agrees that it shall follow the direction of the Trustee in making any election,
giving any consent, commencing any action or filing any motion, claim, obligation, notice or
application or in taking any other action or position in any Proceeding or in any action related to
a Proceeding that affects, either directly or indirectly, the Assessments, the Bonds or any rights
of the Trustee under the Indenture; (b) the District hereby agrees that it shall not make any
election, give any consent, commence any action or file any motion, claim, obligation, notice or
application or take any other action or position in any Proceeding or in any action related to a
Proceeding that affects, either directly or indirectly, the Assessments, the Bonds or any rights of
the Trustee pursuant to the Indenture that is inconsistent with any direction from the Trustee; (c)
the Trustee shall have the right, but is not obligated to, (i) vote in any such Proceeding any and
all claims of the District, or (ii) file any motion, pleading, plan or objection in any such
Proceeding on behalf of the District, including without limitation, motions seeking relief from
the automatic stay, dismissal of the Proceeding, valuation of the property belonging to the
Insolvent Taxpayer, termination of exclusivity, and objections to disclosure statements, plans of
liquidation or reorganization, and motions for use of cash collateral, seeking approval of sales or
post-petition financing. If the Trustee chooses to exercise any such rights, the District shall be
deemed to have appointed the Trustee as its agent and granted to the Trustee an irrevocable
power of attorney coupled with an interest, and its proxy, for the purpose of exercising any and
all rights and taking any and all actions available to the District in connection with any
Proceeding of any Insolvent Taxpayer, including without limitation, the right to file and/or
prosecute any claims, to propose and prosecute a plan, to vote to accept or reject a plan, and to
make any election under Section 1111(b) of the Bankruptcy Code and (d) the District shall not
challenge the validity or amount of any claim submitted in such Proceeding by the Trustee in
good faith or any valuations of the lands owned by any Insolvent Taxpayer submitted by the
Trustee in good faith in such Proceeding or take any other action in such Proceeding, which is
adverse to Trustee's enforcement of the District claim and rights with respect to the Assessments
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or receipt of adequate protection (as that term is defined in the Bankruptcy Code). Without
limiting the generality of the foregoing, the District agrees that the Trustee shall have the right (1)
to file a proof of claim with respect to the Assessments, (ii) to deliver to the District a copy
thereof, together with evidence of the filing with the appropriate court or other authority, and (iii)
to defend any objection filed to said proof of claim.

Section 9.6  Limited Obligation of District. Notwithstanding anything contained
elsewhere herein to the contrary, the Bonds, or any other obligation pursuant hereto, are not a
general obligation of the District but are payable exclusively out of the funds described herein.
The District shall not be liable for the payment of the Bonds, except to the extent of the funds
established and received from (a) the Assessments, including Assessments collected through
foreclosure sales resulting from unpaid Assessments, and (b) moneys on deposit in the Reserve
Fund, but the District shall be held responsible for the lawful levy of all Assessments, for the
creation and maintenance and replenishment of the Reserve Fund as provided herein, and for the
faithful accounting, collection, settlement, and payment of the Assessments.

Section 9.7  Use of Revenues for Authorized Purposes Only. None of the Pledged
Revenues shall be used for any purpose other than as provided in this Indenture and no contract
or contracts shall be entered into or any action taken by the Trustee which is or will be
inconsistent with the provisions of this Indenture.

Section 9.8 Books, Records and Reports. The District shall keep or cause to be kept
proper books of record and account in accordance with generally accepted accounting principles
(separate from all other records and accounts) in which complete and correct entries shall be
made of its transactions relating to the District Improvements, the Developer Improvements and
the Phase 1 Improvements and which, together with all other books and records of the District,
including, without limitation, any insurance policies relating to such improvements, shall at all
times be subject during regular business hours to inspection by the Trustee. The District agrees
to maintain such records as are necessary to comply with and thereafter comply with the
provisions of the Continuing Disclosure Undertaking, dated March 1, 2017, executed and
delivered by the District in connection with the sale of the Bonds.

Section 9.9  Maintenance of Agency. The District shall maintain an agency at the
Place of Payment where Bonds of each series may be presented or surrendered for payment,
where Bonds of each series entitled to be registered, transferred, exchanged, or converted may be
presented or surrendered for registration, transfer, exchange, or conversion in accordance with
the provisions hereof, and where notices and demands to or upon the District in respect of the
Bonds of each series and this Indenture may be served. The Trustee is hereby appointed as
Paying Agent for the purposes of this Indenture. The District shall give prompt written notice to
the Trustee of the location, and of any change in the location, of any such agency. If at any time
the District shall fail to maintain such an agency or shall fail to furnish the Trustee with the
address thereof, such presentations, surrenders, notices, and demands may be made or served at
the principal corporate trust office of the Trustee, and the District hereby appoints the Trustee its
agent to receive all such presentations, surrenders, notices, and demands.

Section 9.10 Money for Bond Payments to be Held in Trust; Repayment of Unclaimed
Money.
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(a) The District shall cause any Paying Agent other than the Trustee to
execute and deliver to the Trustee an instrument in which such Paying Agent agrees with the
Trustee, subject to the provisions of this Section, that such Paying Agent will:

(i) hold all sums deposited with it for the payment of principal of or
interest on the Bonds for the sole benefit of the Registered Owners of such Bonds until such
sums shall be paid to the Registered Owners or otherwise disposed of as herein provided; and

(i)  at any time, upon the written request of the Trustee, forthwith pay
to the Trustee all sums so held in trust by such Paying Agent.

(b)  The District may at any time, for the purpose of obtaining the satisfaction
and discharge of this Indenture or for any other purpose, by District Request direct any Paying
Agent to pay to the Trustee all money held by such Paying Agent, such money to be held by the
Trustee upon the same trusts as those upon which such money was held by such Paying Agent,
and, upon such payment by any Paying Agent to the Trustee, such Paying Agent shall be
released from all further liability with respect to such money.

(©) In the event any check for payment of interest on a Bond is returned to any
Paying Agent unendorsed or is not presented for payment within two (2) years from its payment
date or any Bond is not presented for payment of principal at Maturity or Redemption Date, if
funds sufficient to pay such interest or principal due upon such Bond shall have been made
available to such Paying Agent for the benefit of the Registered Owner thereof, it shall be the
duty of such Paying Agent to hold such funds or invest the same in Government Obligations,
without liability for interest thereon, for the benefit of the Registered Owner of such Bond who
shall thereafter be restricted exclusively to such funds for any claim of whatever nature relating
to such Bond or amounts due thereunder. Such obligation of the Paying Agent to hold such
funds shall continue for two (2) years and six (6) months following the date on which such
interest or principal payment became due, whether at Maturity or Stated Maturity, or at the
Redemption Date, or otherwise, at which time such Paying Agent shall surrender such unclaimed
funds so held to the District, whereupon any claim of whatever nature by the Registered Owner
of such Bond arising pursuant to such Bond shall be made upon the District.

Section 9.11  No Loss of Lien on Pledged Revenues. The District shall not do or omit
to do, or suffer to be done or omit to be done, any matter or thing whatsoever whereby the lien of
the Bonds on the Pledged Revenues, or any part thereof, or the priority thereof, would be lost or
impaired; provided, however, that this Section shall not prohibit the Trustee from transferring
moneys to the Rebate Fund held by the Trustee.

Section 9.12 Further Assurances; Recording. The District shall do, execute,
acknowledge, and deliver all and every such further acts, conveyances, mortgages, financing
statements, and assurances as shall be reasonably required for accomplishing the purposes of this
Indenture. The District shall cause this instrument and all supplemental indentures and other
instruments of further assurance, including all financing statements, to be promptly recorded,
registered, and filed, and to be kept recorded, registered, and filed, and, when necessary, to re-
record, re-register, and re-file the same, all in such manner and in such places as may be required
by law, fully to preserve and protect the rights of the Registered Owners and the Trustee
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pursuant hereto to all property comprising the Trust Estate, and the District shall execute any
financing statement, continuation statement or other document required for such purposes.

Section 9.13  Corporate Existence. For so long as any Bonds are Outstanding pursuant
hereto, unless otherwise provided by the Enabling Act, the District shall maintain its corporate
existence for the purposes of the Enabling Act,

Section 9.14 Compliance with Federal Law.

(a) The District recognizes that the purchasers and owners of the Bonds will
have accepted them on, and paid therefor a price which reflects, the understanding that interest
thereon is excludable from gross income of the owners thereof for Federal income tax purposes
pursuant to laws in force at the time the Bonds shall have been delivered. The District agrees
that it shall take no action, or fail to take any action, which may render the interest on any of the
Bonds to be includable in gross income for Federal income tax purposes. The District agrees
that, to the extent possible pursuant to State law, it will comply with the Federal laws now in
effect or which shall be adopted in the future which apply to the Bonds and is necessary to
prevent interest on the Bonds from becoming included as gross income for purposes of
calculating Federal income taxes.

(b) The Chairman of the Board of the District or his designee is hereby
authorized to make certain truthful certifications, representations, agreements and elections as
required by law and Bond Counsel to assure the purchasers and owners of the Bonds that the
proceeds of the Bonds will not be used in a manner which would or might result in the Bonds
being “arbitrage bonds” pursuant to the provisions of Section 148 of the Code or the regulations
of the United States Treasury Department currently in effect or proposed. The certifications,
representations and agreements of the District may be made by executing and delivering
certificates and agreements required by Bond Counsel. The certificates and agreements shall
constitute an agreement of the District to follow covenants and requirements set forth herein and
therein which may require the District to take certain actions (including the payment of certain
amounts to the United States Treasury) or which may prohibit certain actions (including the
establishment of certain funds) pursuant to certain conditions.

{c) This instrument may be executed in any number of counterparts, each of
which as so executed shall be deemed to be an original, but all such counterparts shall together
constitute but one and the same instrument.
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IN WITNESS WHEREOF, the parties hereto have caused this Indenture to be duly
executed, and to be effective as of the day and year first above written, which date shall be

deemed the date hereof for all purposes.

ATTEST:

D 2L~

Annie Mathisen
District Clerk

CAHAVA SPRINGS REVITALIZATION
DISTRICT

By: ;. Le
Name: Dennis Mathisen
Its: Chairman

ZIONS BANK, a division of ZB, National

Association, as trustee
CaXrr

§

o 1

Name: Nanc§\ Eatro
Its: Vice President

[SIGNATURE PAGE TO INDENTURE OF TRUST]
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EXHIBIT A-1
FORM OF SERIES 2017A BOND

UNLESS THIS BOND IS PRESENTED BY AN AUTHORIZED REPRESENTATIVE
OF DTC (AS DEFINED IN THE INDENTURE OF TRUST) TO THE TRUSTEE FOR
REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND ANY BOND ISSUED
IS REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT
IS MADE TO CEDE & CO. OR TO SUCH OTHER ENTITY AS IS REQUESTED BY AN
AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE OR OTHER
USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL
INASMUCH AS THE REGISTERED OWNER HEREOF, CEDE & CO., HAS AN INTEREST
HEREIN.

NOTICE: INITIAL PURCHASERS OF THIS BOND MUST SUBMIT A QUALIFIED
INVESTOR LETTER PURSUANT TO THE INDENTURE.

Number: Denomination:
R- $
UNITED STATES OF AMERICA
STATE OF ARIZONA

CAHAVA SPRINGS REVITALIZATION DISTRICT
(TOWN OF CAVE CREEK, ARIZONA)
SPECIAL ASSESSMENT BONDS, SERIES 2017A

INTEREST RATE MATURITY DATE ORIGINAL ISSUE CUSIP NO.:
DATE
7.00% July 1, 2041 March 1, 2017 12773C AA1

REGISTERED OWNER: CEDE & CO.

PRINCIPAL AMOUNT: DOLLARS

Cahava Springs Revitalization District, a special purpose, tax-levying public
improvement district for the purposes of the Constitution of the State of Arizona and a municipal
corporation for certain purposes of the laws of the State of Arizona (the “District”), formed
pursuant to Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes (the “Enabling Acr”),
by a resolution adopted by the Mayor and Council of the Town of Cave Creek, Arizona (the
“Town™) on June 17, 2015 in response to a petition by Cahava Springs Development
Corporation, a Nevada corporation (the “Developer™), for value received, hereby promises to pay
to the “Registered Owner” specified above or registered assigns (the “Registered Owner”), on
the “Maturity Date” specified above, the “Principal Amount” specified above and fo pay interest
(calculated on the basis. of a 360-day year of twelve 30-day months) on the unpaid portion
thereof from the “Original Issue Date” specified above, or from the most recent “Inferest
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Payment Date” (as defined herein) to which interest has been paid or duly provided for, until
paid or the payment thereof is duly provided for at Maturity (as such term is deemed in the
hereinafter described “Indenture’), semiannually on each January 1 and July 1, commencing July
1, 2017 (each an “Interest Payment Date”), at the “Interest Rate” per annum specified above,

Words with initial capitals shall have such meanings set forth in the Assessment
Resolution or the Indenture (each as defined herein), unless otherwise defined herein.

As provided in the Indenture of Trust, dated as of March 1, 2017 (the “Indenture”), from
the District to Zions Bank, a division of ZB, National Association, as trustee (the “Trustee”),
principal and any Redemption Price (as such term is defined in the Indenture) of this Bond are
payable upon presentation and surrender of this Bond at the designated corporate trust office of
the Trustee, as Paying Agent, in Phoenix, Arizona (the “Place for Payment”) and interest
payable on any Interest Payment Date shall be payable by check drawn on the Trustee, as Paying
Agent, mailed on or before the Interest Payment Date to the Registered Owner in whose name
this Bond (or one or more Predecessor Bonds evidencing the same debt) is registered in the Bond
Register at the close of business on the “Regular Record Date” therefor, which shall be the
fifteenth day of the month immediately preceding each Interest Payment Date. Any interest not
so punctually paid or duly provided for shall forthwith cease to be payable to the Registered
Owner on such Regular Record Date and shall be paid to the Person in whose name this Bond (or
one or more such Predecessor Bonds) is registered at the close of business on a “Special Record
Date” for the payment of such defaulted interest to be fixed by the Trustee (as defined herein) in
accordance with the Indenture, notice whereof being given to the Registered Owner hereof not
less than 10 days prior to such Special Record Date.

Additionally, payment may also be made by wire transfer to DTC or to any Registered
Owner (other that DTC) owning an aggregate principal amount of at least $1,000,000 upon two
(2) days’ prior written request delivered to the Paying Agent by such Registered Owner
specifying a wire transfer address in the continental United States. Any such request for interest
payments by wire transfer shall remain in effect until rescinded or changed, in writing delivered
by the Registered Owner to the Paying Agent, any such rescission or change must be received by
the Paying Agent at least five (5) days prior to the next applicable Interest Payment Date.

No document of any nature need be surrendered as a condition to payment of principal of
or interest on Book-Entry Bonds.

If the specified date for any such payment shall not be a Business Day then such payment
may be made on the next succeeding day which is a Business Day without additional interest and
with the same force and effect as if made on the specified date for such payment, except that in
the event of a moratorium for banking institutions generally at the Place of Payment or in the city
where the designated corporate trust office of the Paying Agent is located, such payment may be
made on such next succeeding day, except that the Bonds on which such payment is due shall
continue to accrue interest until such payment is made or duly provided for.

This Bond is one of a duly authorized issue of special assessment lien bonds of the

District having the designation specified in its title (the “Bonds™), issued pursuant to Title 48,
Chapter 39, Article 1 of the Arizona Revised Statutes (the “Enabling Act”) and the Assessment
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Resolution for Cahava Springs Revitalization District adopted by the District on October 31,
2016 (the “Assessment Resolution”), in one series, in the aggregate original principal amount of
$16,680,000, subject to the limitations described herein, pursuant to the Indenture, to which
reference is hereby made for a description of the amounts thereby pledged and assigned, the
nature and extent of the lien and security, the respective rights thereunder of the Registered
Owners of the Bonds, the Trustee, and the District, and the terms upon which the Bonds are, and
are to be, authenticated and delivered and by this reference to the terms of which each Registered
Owner of this Bond hereby consents. Contemporancously with the issuance of the Bonds, the
District is issuing its Subordinate Special Assessment Bonds, Series 2017B (the “Series B
Bonds”). Repayment of the Series B Bonds is subordinate to repayment of the Bonds as
provided in the Indenture.

It is hereby certified that a Reserve Fund has been established and the District agrees that
at all times during the life of this Bond and until payment thereof in full, said Fund shall be
maintained as described in the Indenture. This Bond is not a general obligation of the District,
but is a limited obligation of the District, payable exclusively out of the funds described in the
Indenture. The District shall not be liable for the payment of the Bonds, except to the extent of
the funds established and received from (a) proceeds from the sale of the Bonds, (b) the
Assessments levied upon benefitted properties within the District, including Assessments
collected through foreclosure sales resulting from unpaid Assessments, and (¢) moneys on
deposit in the Reserve Fund, but the District shall be held responsible for the lawful levy of all
Assessments, for the creation and maintenance and replenishment of the Reserve Fund as
provided herein, and for the faithful accounting, collection, settlement, and payment of the
Assessments. The District may apply at its sole discretion any other legally available funds or
revenues to the payment of the principal and interest on the Bond.

The Assessments made and levied pursuant to the Assessment Resolution, with accruing
interest thereon, and the cost of collection of the Assessments constitute a lien upon and against
the property upon which such Assessments were made and levied from and after the date upon
which the Assessment Resolution, which lien is superior to the lien of any trust deed, mortgage,
mechanic’s or materialman’s lien, or other encumbrance. Said lien is equal to and on a parity
with the lien for general property taxes and shall continue until the Assessments and interest
thereon are paid, notwithstanding any sale of the property for or on account of a delinquent
general property tax, special tax, other assessment, or the issuance of a tax deed, an assignment
of interest by the District, or a sheriff’s certificate of sale or deed.

Notwithstanding any provision hereof or of the Assessment Resolution, however, the
Indenture may be released and the obligation of the District to make money available to pay this
Bond may be defeased by the deposit of money and/or certain direct or indirect Governmental
Obligations sufficient for such purpose as described in the Indenture,

The Bonds are issuable as fully registered bonds only in the denominations of $100,000
and any $10,000 multiple in excess thereof.

The Bonds are subject to redemption as provided in the Indenture.
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The Assessment Resolution and the Indenture permuit, with certain exceptions as therein
provided, the amendment thereof and the modification of the rights and obligations of the
District and the rights of the Registered Owners of the Bonds pursuant to the Assessment
Resolution and the Indenture at any time by the District with the consent of the Registered
Owners of a majority in principal amount of the Bonds at the time Outstanding affected by such
modification. The Assessment Resolution and Indenture also contain provisions permitting the
Registered Owners of specified percentages in aggregate principal amount of the Bonds at the
time Outstanding, on behalf of the Registered Owners of all the Bonds, to waive compliance by
the District with certain past defaults pursuant to the Assessment Resolution or the Indenture and
their consequences. Any such consent or waiver by the Registered Owner of this Bond or any
Predecessor Bond evidencing the same debt shall be conclusive and binding upon such
Registered Owner and upon all future Registered Owners thereof and of any Bond issued upon
the transfer thereof or in exchange therefor or in lieu thereof, whether or not notation of such
consent or waiver is made upon this Bond.

As provided in the Indenture and subject to certain limitations therein set forth, this Bond
is transferable on the Bond Register of the District, upon surrender of this Bond for transfer to
the Paying Agent at the Place of Payment duly endorsed by, or accompanied by a written
instrament of transfer in form satisfactory to the District and the Paying Agent duly executed by,
the Registered Owner hereof or his attorney duly authorized in writing, and thereupon one or
more new fully registered Bonds of authorized denominations and for the same aggregate
principal amount shall be issued to the designated transferee or transferees,

As provided in the Indenture and subject to certain limitations therein set forth, Bonds are
exchangeable for a like aggregate principal amount of Bonds in authorized denominations, as
requested by the Registered Owner, upon surrender of the Bonds to be exchanged to the Paying
Agent at the Place of Payment.

The Paying Agent may require payment of a sum sufficient to cover any tax or other
charges payable in connection therewith.

The District, the Trustee, and any agent of either of them may treat the Person in whose
name this Bond is registered as the owner hereof for the purpose of receiving payment as herein
provided and for all other purposes, whether or not this Bond be overdue, and none of the
District, the Trustee, and any such agent shall be atfected by notice to the contrary.

Unless the Certificate of Authentication hereon has been executed by the Trustee, by
manual signature, this Bond shall not be entitled to any benefit pursuant to the hereinafter
described Assessment Resolution or the Indenture or be valid or obligatory for any purpose.

It is hereby certified, covenanted, and represented that all acts, conditions, and things
required to be performed, exist, and be done precedent to or in the issuance of this Bond have
been performed, exist, and have been done, in regular and due time, form, and manner, as
required by law. In case any provision in this Bond or any application thereof shall be invalid,
illegal, or unenforceable, the validity, legality, and enforceability of the remaining provisions and
applications shall not in any way be affected or impaired thereby. This Bond shall be construed
in accordance with and governed by the laws of the State of Arizona.
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IN WITNESS WHEREOF, the District has caused this Bond to be duly executed.

CAHAVA SPRINGS REVITALIZATION
DISTRICT

By:

(Vice) Chairman
ATTEST:

District Clerk

Dated:

CERTIFICATE OF AUTHENTICATION

This Bond is one of the Cahava Springs Revitalization District (Town of Cave Creek,
Arizona) Special Assessment Bonds, Series 2017A, described in the within-mentioned
Assessment Resolution and Indenture,

DATE OF AUTHENTICATION AND REGISTRATION: , 2017

Zions Bank, a division of ZB, National Association,
as trustee

By:
Name:
Its:
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FORM OF ASSIGNMENT

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto

(Please Print or Typewrite Name and Address of Transferee)

the within Bond and all rights pursuant thereto, and hereby irrevocably constitutes and appoints
attorney to register the transfer of the within Bond on the
books kept for registration thereof, with full power of substitution in the premises.

Date:

NOTICE: The signature to this assignment must

correspond with the name as it appears upon the

face of the within Bond in every particular, without

alteration or enlargement or any change whatever.
Signature Guaranteed:

NOTICE: Signature(s) must be guaranteed
by a member of the New York Stock
Exchange or a commercial bank or trust
company

The following abbreviations, when used in the inscription on the face of this bond, will
be construed as though they were written out in full according to applicable laws or regulations.

TEN COM as tenants in common

TEN ENT as tenants by the entireties

JTTEN as joint tenants with right of UNIF GIFT/TRANS MIN ACT
survivorship and not as tenants under Uniform Gifts/
N common Transfers to Minors Act

Custodian for (Cust) (Minor)

Additional abbreviations may also be used though not listed above.
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EXHIBIT A-2
FORM OF SERIES 2017B BOND

Number: Denomination:
R- $

UNITED STATES OF AMERICA
STATE OF ARIZONA

CAHAVA SPRINGS REVITALIZATION DISTRICT
(TOWN OF CAVE CREEK, ARIZONA)
SUBORDINATE SPECIAL ASSESSMENT BONDS, SERIES 2017B

INTEREST RATE MATURITY DATE  ORIGINAL  ISSUE

DATE
7.00% August 1,20 [ 1,201
REGISTERED OWNER:
PRINCIPAL AMOUNT: DOLLARS

Cahava Springs Revitalization District, a special purpose, tax-levying public
improvement district for the purposes of the Constitution of the State of Arizona and a municipal
corporation for certain purposes of the laws of the State of Arizona (the “District”), formed
pursuant to Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes (the “Enabling Act”),
by a resolution adopted by the Mayor and Council of the Town of Cave Creek, Arizona (the
“Town™) on June 17, 2015 in response to a petition by Cahava Springs Development
Corporation, a Nevada corporation (the “Developer”), for value received, hereby promises to pay
to the “Registered Owner” specified above or registered assigns (the “Registered Owner”), on
the “Maturity Date” specified above, the “Principal Amount” specified above and to pay interest
(calculated on the basis. of a 360-day year of twelve 30-day months) on the unpaid portion
thereof from the “Original Issue Date” specified above, or from the most recent “/nterest
Payment Date” (as defined herein) to which interest has been paid or duly provided for, until
paid or the payment thereof is duly provided for at Maturity (as such term is deemed in the
hereinafter described “Indenture”™), annually on each August Ist (each an “Interest Payment
Date”), commencing on the August 1st of the Fiscal Year subsequent to the Fiscal Year in which
this Bond is issued, at the “Interest Rate” per annum specified above.

Words with initial capitals shall have such meanings set forth in the Assessment
Resolution or the Indenture (each as defined herein), unless otherwise defined herein.

As provided in the Indenture of Trust, dated as of March 1, 2017 (the “Indenture™), from
the District to Zions Bank, a division of ZB, National Association, as trustee (the “Trustee™),
principal and any Redemption Price (as such term is defined in the Indenture) of this Bond are
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payable upon presentation and surrender of this Bond at the designated corporate trust office of
the Trustee, as Paying Agent, in Phoenix, Arizona (the “Place for Payment”) and interest
payable on any Interest Payment Date shall be payable by check drawn on the Trustee, as Paying
Agent, mailed on or before the Interest Payment Date to the Registered Owner in whose name
this Bond (or one or more Predecessor Bonds evidencing the same debt) is registered in the Bond
Register at the close of business on the “Regular Record Date” therefor, which shall be the
fifteenth day immediately preceding each Interest Payment Date. Any interest not so punctually
paid or duly provided for shall forthwith cease to be payable to the Registered Owner on such
Regular Record Date and shall be paid to the Person in whose name this Bond (or one or more
such Predecessor Bonds) is registered at the close of business on a “Special Record Date” for the
payment of such defaulted interest to be fixed by the Trustee in accordance with the Indenture,
notice whereof being given to the Registered Owner hereof not less than 10 days prior to such
Special Record Date.

Additionally, payment may also be made by wire transfer to any Registered Owner
owning an aggregate principal amount of at least $1,000,000 of Bonds of this series upon two (2)
days’ prior written request delivered to the Paying Agent by such Registered Owner specifying a
wire transfer address in the continental United States. Any such request for interest payments by
wire transfer shall remain in effect until rescinded or changed, in writing delivered by the
Registered Owner to the Paying Agent, any such rescission or change must be received by the
Paying Agent at least five (5) days prior to the next applicable Interest Payment Date.

If the specified date for any such payment shall not be a Business Day then such payment
may be made on the next succeeding day which is a Business Day without additional interest and
with the same force and effect as if made on the specified date for such payment, except that in
the event of a moratorium for banking institutions generally at the Place of Payment or in the city
where the designated corporate trust office of the Paying Agent is located, such payment may be
made on such next succeeding day, except that the Bonds on which such payment is due shall
continue to accrue interest until such payment is made or duly provided for.

This Bond is one of a duly authorized issue of special assessment lien bonds of the
District having the designation specified in its title (the “Bonds™), issued pursuant to the
Enabling Act and the Assessment Resolution for Cahava Springs Revitalization District adopted
by the District on October 31, 2016 (the “Assessment Resolution™), in one series, in the aggregate
original principal amount of $5,000,000, subject to the limitations described herein, pursuant to
the Indenture, to which reference is hereby made for a description of the amounts thereby
pledged and assigned, the nature and extent of the lien and security, the respective rights
thereunder of the Registered Owners of the Bonds, the Trustee, and the District, and the terms
upon which the Bonds are, and are to be, authenticated and delivered and by this reference to the
terms of which each Registered Owner of this Bond hereby consents. Contemporaneously with
the issuance of the Bonds, the District is issuing its Special Assessment Bonds, Series 2017A
(the “Series A Bonds™). Repayment of the Bonds shall be subordinate to repayment of the Series
A Bonds as more fully provided in the Indenture.

This Bond is not a general obligation of the District, but is a limited obligation of the
District, payable exclusively out of the funds described in the Indenture. The District shall not
be liable for the payment of the Bonds, except to the extent of the funds established and received
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from (a) proceeds from the sale of the Bonds, (b) the Assessments levied upon benefitted
properties within the District, including Assessments collected through foreclosure sales
resulting from unpaid Assessments, and (¢) moneys on deposit in the Reserve Fund, but the
District shall be held responsible for the lawful levy of all Assessments, for the creation and
maintenance and replenishment of the Reserve Fund as provided herein, and for the faithful
accounting, collection, settlement, and payment of the Assessments. The District may apply at
its sole discretion any other legally available funds or revenues to the payment of the principal
and interest on the Bond.

The Assessments made and levied pursuant to the Assessment Resolution, with accruing
interest thereon, and the cost of collection of the Assessments constitute a lien upon and against
the property upon which such Assessments were made and levied from and after the date upon
which the Assessment Resolution, which lien is superior to the lien of any trust deed, mortgage,
mechanic’s or materialman’s lien, or other encumbrance. Said lien is equal to and on a parity
with the lien for general property taxes and shall continue until the Assessments and interest
thereon are paid, notwithstanding any sale of the property for or on account of a delinquent
general property tax, special tax, other assessment, or the issuance of a tax deed, an assignment
of interest by the District, or a sheriff’s certificate of sale or deed.

Notwithstanding any provision hereof or of the Assessment Resolution, however, the
Indenture may be released and the obligation of the District to make money available to pay this
Bond may be defeased by the deposit of money and/or certain direct or indirect Governmental
Obligations sufficient for such purpose as described in the Indenture.

The Bonds are issuable as fully registered bonds only in the denominations of $10,000
and any integral multiple thereof.

The Bonds are subject to redemption as provided in the Indenture.

The Assessment Resolution and the Indenture permit, with certain exceptions as therein
provided, the amendment thereof and the modification of the rights and obligations of the
District and the rights of the Registered Owners of the Bonds pursuant to the Assessment
Resolution and the Indenture at any time by the District with the consent of the Registered
Owners of a majority in principal amount of the Bonds at the time Outstanding atfected by such
modification. The Assessment Resolution and Indenture also contain provisions permitting the
Registered Owners of specified percentages in aggregate principal amount of the Bonds at the
time Qutstanding, on behalf of the Registered Owners of all the Bonds, to waive compliance by
the District with certain past defaults pursuant to the Assessment Resolution or the Indenture and
their consequences. Any such consent or waiver by the Registered Owner of this Bond or any
Predecessor Bond evidencing the same debt shall be conclusive and binding upon such
Registered Owner and upon all future Registered Owners thereof and of any Bond issued upon
the transfer thereof or in exchange therefor or in lieu thereof, whether or not notation of such
consent or waiver is made upon this Bond.

As provided in the Indenture and subject to certain limitations therein set forth, this Bond

is transferable on the Bond Register of the District, upon surrender of this Bond for transfer to
the Paying Agent at the Place of Payment duly endorsed by, or accompanied by a written
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instrument of transfer in form satisfactory to the District and the Paying Agent duly executed by,
the Registered Owner hereof or his attorney duly authorized in writing, and thereupon one or
more new fully registered Bonds of authorized denominations and for the same aggregate
principal amount shall be issued to the designated transferee or transferees.

As provided in the Indenture and subject to certain limitations therein set forth, Bonds are
exchangeable for a like aggregate principal amount of Bonds of the same series in authorized
denominations, as requested by the Registered Owner, upon surrender of the Bonds to be
exchanged to the Paying Agent at the Place of Payment.

The Paying Agent may require payment of a sum sufficient to cover any tax or other
charges payable in connection with any such transfer or exchange.

The District, the Trustee, and any agent of either of them may treat the Person in whose
name this Bond is registered as the owner hereof for the purpose of receiving payment as herein
provided and for all other purposes, whether or not this Bond be overdue, and none of the
District, the Trustee, and any such agent shall be affected by notice to the contrary.

Unless the Certificate of Authentication hereon has been executed by the Trustee, by
manual signature, this Bond shall not be entitled to any benefit pursuant to the hereinafter
described Assessment Resolution or the Indenture or be valid or obligatory for any purpose.

It is hereby certified, covenanted, and represented that all acts, conditions, and things
required to be performed, exist, and be done precedent to or in the issuance of this Bond have
been performed, exist, and have been done, in regular and due time, form, and manner, as
required by law. In case any provision in this Bond or any application thereof shall be invalid,
illegal, or unenforceable, the validity, legality, and enforceability of the remaining provisions and
applications shall not in any way be affected or impaired thereby. This Bond shall be construed
in accordance with and governed by the laws of the State of Arizona.

IN WITNESS WHEREQF, the District has caused this Bond to be duly executed.

CAHAVA SPRINGS REVITALIZATION

DISTRICT
By:
(Vice) Chairman
ATTEST:
District Clerk
Pated:
DMWEST #14611773 vO A-2-4
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CERTIFICATE OF AUTHENTICATION

This Bond is one of the Cahava Springs Revitalization District (Town of Cave Creek,
Arizona) Subordinate Special Assessment Bonds, Series 2017B, described in the within-
mentioned Assessment Resolution and Indenture.

DATE OF AUTHENTICATION AND REGISTRATION: , 2017

ZIONS BANK, a division of ZB, NATIONAL
ASSOCIATION,
as Trustee

By:
Name:
Its:
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FORM OF ASSIGNMENT

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto

(Please Print or Typewrite Name and Address of Transferee)

the within Bond and all rights pursuant thereto, and hereby irrevocably constitutes and appoints
attommey to register the transfer of the within Bond on the
books kept for registration thereof, with full power of substitution in the premises.

Date:

NOTICE: The signature to this assignment must

correspond with the name as it appears upon the

face of the within Bond in every particular, without

alteration or enlargement or any change whatever.
Signature Guaranteed:

NOTICE: Signature(s) must be guaranteed
by a member of the New York Stock
Exchange or a commercial bank or trust
company

The following abbreviations, when used in the inscription on the face of this bond, will
be construed as though they were written out in full according to applicable laws or regulations.

TEN COM as tenants in common

TEN ENT as tenants by the entireties

JTTEN as joint tenants with right of UNIF GIFT/TRANS MIN ACT
survivorship and not as tenants ~ under Uniform Gifts/
n common Transfers to Minors Act

Custodian for (Cust) (Minor)

Additional abbreviations mav also be used though not listed above.

DMWEST #14611773 v A-2-6
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EXHIBIT B

FORM OF QUALIFIED INVESTOR LETTER

, 2017

Cahava Springs Revitalization District
Cave Creek, Arizona

Piper Jaffray & Co.
Phoenix, Arizona

Re:  $16,680,000 Cahava Springs Revitalization District (Town of Cave Creek,
Arizona) Special Assessment Bonds, Series 2017A/Series 2017B

To the District:

Please be advised that the undersigned is purchasing $ in original
aggregate principal amount of the captioned bonds (hereinafter referred to as the “Bonds™),
bearing the CUSIP number 12773C AA1. The undersigned acknowledges that it is a Qualified
Investor (as defined herein). Such purchase is for the account of the undersigned, for the purpose
of investment and not for distribution or resale. In the event that the undersigned hereafter
transfers such Bond or any part thereof, the undersigned will comply with all provisions related
to transfer of the Bonds contained in the Indenture of Trust, dated as of March 1, 2017, from the
captioned District (hereinafter referred to as the “District”) to the trustee identified therein (or
any successor thereto as provided in such Indenture of Trust, hereinafter referred to as the
“Trustee”). The undersigned assumes all responsibility for complying with any applicable
federal and state securities laws in such regard. The undersigned hereby covenants and agrees
that it will not sell, convey, transfer or assign any interest in the Bonds to an entity or natural
person that is not a Qualified Investor.

A Qualified Investor is defined as either a Qualified Institutional Buyer, as defined in
Rule 144A promulgated pursuant to the Securities Act of 1933, as amended (the “Acf”), or a
Accredited Investor, as defined in Regulation D promulgated pursuant to the Act.

A Qualified Institutional Buyer is defined as any of the following:

(1) Any of the following entities, acting for its own account or the accounts of
other qualified institutional buyers, that in the aggregate owns and invests on a
discretionary basis at least $100 million in securities of issuers that are not affiliated with
the entity;

(A)  Any insurance company as defined in section 2(13) of the Act;
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(B)  Any investment company registered pursuant to the Investment
Company Act of 1940 (the “Investment Company Act”), or any business
development company as defined in section 2(a)(48) of that Act;

(C)  Any Small Business Investment Company licensed by the U.S.
small Business Administration pursuant to section 301(c) or (d) of the Small
Business Investment Act of 1958;

(D)  Any plan established and maintained by a state, its political
subdivisions, or any agency or instrumentality of a state or its political
subdivisions, for the benefit of its employees;

(E)  Any employee benefit plan within the meaning of title 1 of the
Employee Retirement Income Security Act of 1974;

(F)  Any trust fund whose trustee is a bank or trust company and whose
participants are exclusively plans of the types identified in paragraph (i)(D) or (E)
of this section, excepts trust funds that include as participants individual
retirement accounts or H.R. 10 plans;

(G) Any business development company as defined in section
202(a)(22) of the Investment Advisers Act of 1940;

(H)  Any organization described in section 501(c)(3) of the Internal
Revenue Code, corporation (other than a bank as defined in section 3(a)(2) of the
Act or a savings and loan association or other institution referenced in section
3(a)(5)(A) of the Act or a foreign bank or savings and loan association or
equivalent institution), partnership, or Massachusetts or similar business trust; and

D Any investment adviser registered pursuant to the Investment
Advisers Act.

(i)  Any dealer registered pursuant to section 15 of the Securities Exchange
Act of 1934, as amended (the “Exchange Act”), acting for its own account or the accounts
of other qualified institutional buyers, that in the aggregate owns and invests on a
discretionary basis at least $10 million of securities of issuers that are not affiliated with
the dealer; provided, that securities constituting the whole or a part of an unsold allotment
to or subscription by a dealer as a participant in a public offering shall not be deemed to
be owned by such dealer;

(iti)  Any dealer registered pursuant to section 15 of the Exchange Act acting in
a riskless principal transaction on behalf of a qualified institutional buyer;

(iv)  Any investment company registered pursuant to the Investment Company
Act, acting for its own account or for the account of other qualified institutional buyers,
that is part of a family of investment companies which own in the aggregate at least $100
million in securities of issuers, other than issuers that are affiliated with the investment
company or are part of such family of investment companies. “Family of investment
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companies” means any two or more investment companies registered pursuant to the
Investment Company Act, except for a unit investment trust whose assets consist solely
of shares of one or more registered investment companies, that have the same investment
adviser (or, in the case of unit investment trusts, the same depositor); provided that, for
purposes of this section:

(A)  Each series of series company (as defined in Rule 18f-2 pursuant
to the Investment Company Act shall be deemed to be a separate investment
company; and

(B)  Investment companies shall be deemed to have the same advisor
(or depositor) if their advisors (or depositors) or majority-owned subsidiaries of
the same parent, or if one investment company’s advisor (or depositor) is a
majority-owned subsidiary of the other investment company’s advisor (or
depositor);

W) Any entity, all of the equity owners of which are qualified institutional
buyers, acting for its own account or the accounts of other qualified institutional buyers;
and

(vi)  Any bank as defined in section 3(a)(2) of the Act, any savings and loan
association or other institution as referenced in section 3(a)(5)(A) of the Act, or any
foreign bank or savings and loan association or equivalent institution, acting for its own
account or the accounts of other qualified institutional buyers, that in the aggregate owns
and invest on a discretionary basis at least $100 million in securities of issuers that are
not affiliated with it and that has an audited net worth of at least $25 million as
demonstrated in its latest annual financial statements, as of a date not more than 16
months preceding the date of sale pursuant to the Rule in the case of a U.S. bank or
savings and loan association, and not more than 18 months preceding such a date of sale
for a foreign bank or savings and loan association or equivalent institution.

An Accredited Investor is defined as any of the following:

1) Any bank as defined in section 3(a)(2) of the Act, or any savings and loan
association or other institution as defined in Section 3(a)(5)(A) of the Act whether acting
in its individual or fiduciary capacity; any broker or dealer registered pursuant to section
15 of Exchange Act; any insurance company as defined in section 2(13) of the Act; any
investment company registered pursuant to the Investment Company Act or a business
development company as defined in section 2(a)(48) of the Investment Company Act;
any Small Business Investment Company licensed by the U.S. Small Business
Administration pursuant to section 301(c) or (d) of the Small Business Investment Act of
1958; any plan established and maintained by a state, its political subdivisions, or any
agency or instrumentality of a state or its political subdivision, for the benefit of its
employees, if such plan has total assets in excess of $5,000,000; any employee benefit
plan within the meaning of the Employee Retirement Income Security Act of 1974 if the
investment decision is made by a plan fiduciary, as defined in section 3(21) of such act,
which is either a bank, savings and loan association, insurance company, or registered
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investment advisor, or if the employee benefit plan has total assets in excess of
$5,000,000 or, if a self-directed plan, with investment decisions made solely by persons
that are accredited investors;

(i)  Any private business development company, as defined in section
202(a)(22) of the Investment Advisors Act of 1940;

(iii)  Any organization described in section 501(¢c)(3) of the Internal Revenue
Code, corporation, Massachusetts or similar business trust, or partnership, not formed for
the specific purpose of acquiring the securities offered, with total assets in excess of
$5,000,000,

(iv)  Any director, executive officer or general partner of the District, or any
director, executive officer or general partner of a general partner of the District;

v) Any natural person whose individual net worth or joint net worth with that
person’s spouse, at the time of the purchase exceeds $1,000,000;

(vi)  Any natural person who had an individual income in excess of $200,000
in each of the two most recent years or joint income with the person’s spouse in excess of
$300,000 in each of those years and has a reasonably expectation of reaching the same
income level in the current year;

(vil)  Any trust, with total assets in excess of $5,000,000, not formed for the
specific purpose of acquiring the securities offered, whose purchase in directed by a
sophisticated person as described in 17 CFR § 230.506(b)(2)(ii); and

(viil) Any entity in which all of the equity owners are accredited investors.

The undersigned further acknowledges that (i) the undersigned was offered the

opportunity to obtain and has obtained all materials and information which the undersigned
regarded as necessary to evaluate the merits and risks of investment in the Bonds and (ii) after
such evaluation, the undersigned understands and agrees that investment in the Bonds involves
certain risks, including, but not limited to, those related to limited security and source for
payment of the Bonds, the concentration of ownership of land subject to taxation for payment of
the Bonds in a few taxpayers and the possible transfer of such land by such taxpayers,
bankruptcy and foreclosure delays and the probable lack of any secondary market for the Bonds.

The undersigned acknowledges warrants and represents that the undersigned is

experienced in transactions such as those relating to the Bonds and that the undersigned is
knowledgeable and fully capable of independent evaluation of the risks involved in investing in

the Bonds.
Name:
Name Printed:
Title:
DMWEST #14611773 v0 B-4
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EXHIBIT €
FORM OF DISBURSEMENT REQUEST

$16,680,000
CAHAVA SPRINGS REVITALIZATION DISTRICT
(TOWN OF CAVE CREEK, ARIZONA)
SPECIAL ASSESSMENT BONDS, SERIES 2017A

This certificate is provided pursuant to the provisions of Section 3.3 of the Indenture of
Trust, dated as of March 1, 2017 (the “Indenture”), from Cahava Springs Revitalization District
(the “District”) to Zions Bank, a division of ZB, National Association, as trustee (the “Trusree™),
relating to the above-referenced bonds (the “Bonds™). Defined terms used and not defined herein
will have the meanings ascribed to them in the Indenture.

You are hereby requested and authorized to disburse from the [Public
Infrastructure/Phase 1] Account of the Acquisition and Construction Fund]{Costs of Issuance
Fund] established pursuant to the Indenture with regard to the above-referenced bonds the
following amount(s):

REQUISITION NUMBER:

NAME AND ADDRESS OF PAYEE:

AMOUNT: §

PURPOSE FOR WHICH EXPENSE HAS BEEN INCURRED:

[ach obligation, item of cost, or expense mentioned herein has been properly incurred, is
a proper charge against the [Public Infrastructure/Phase 1] Account of the Acqusition and
Construction Fund}{Costs of Issuance Fund] and has not been the basis for a previous
disbursement.  Additionally, there are no vendors® liens, mechanics’ liens, or other liens,
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bailment leases or condition sale contracts which must be satisfied or discharged before the
disbursement requested hereby is made, or which will not be discharged by this disbursement.

[FOR  DISBURSEMENT REQUESTS RELATING TO THE PUBLIC
INFRASTRUCTURE ACCOUNT OF THE ACQUISITION AND CONSTRUCTION FUND,
ADD: This Disbursement Request is based upon itemized claims substantiated in support thereof
(as attached hereto). Following disbursement of the amount(s) requested hereby, the moneys and
investments contained in the Public Infrastructure Account of the Acquisition and Construction
Fund will be sufficient to complete the acquisition and construction of the District Improvements
(as defined in the Indenture))

Dated: [ 1,201

CAHAVA SPRINGS REVITALIZATION
DISTRICT

By

Chairman or Vice Chairman

Reviewed and approved:

By
District Engineer
DMWEST #14611773 v9 C-2
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LIST OF HOMEBUILDERS

D.R. Horton
Taylor Morrison
Meritage Homes

Pulte Homes

Shea Homes

Lennar Homes
Fulton Homes
Richmond American Homes
Standard Pacific Homes
KB Home
William Lyon Homes
Mattamy Homes
Maracay Homes
K. Hovnanian Homes
AV Homes
Ryland Homes
Ashton Woods
Woodside Homes
Beazer Homes
Blandford Homes
Toll Brothers
LGl Homes
Garrett Walker
Robson Communities
Optima Construction, Inc.

D-1
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EXHIBITE
PHASES AND LOT NUMBERS
PHASE 1
Phase i Lot | Name APN Owner
1 1 Village of Apache Park 211-18-092 | Cahava Springs Phase 1 Inc.
1 2 Village of Apache Park 211-18-093 | Cahava Springs Phase 1 Inc.
1 3 Village of Apache Park 211-18-094 | Cahava Springs Phase 1 Inc,
1 4 Village of Apache Park 211-18-095 | Cahava Springs Phase 1 Inc.
1 5 Village of Apache Park 211-18-096 | Cahava Springs Phase 1 Inc.
1 6 Village of Apache Park 211-18-097 | Cahava Springs Phase 1 Inc.
i 7 Village of Apache Park 211-18-098 | Cahava Springs Phase 1 Inc.
1 8 Village of Apache Park 211-18-099 | Cahava Springs Phase 1 Inc.
] 9 Village of Apache Park 211-18-100 | Cahava Springs Phase 1 Inc.
1 10 Village of Apache Park 211-18-101 | Cahava Springs Phase 1 Inc.
1 11 Village of Apache Park 211-18-102 | Cahava Springs Phase 1 Inc.
i 12 Village of Apache Park 211-18-103 | Cahava Springs Phase 1 Inc.
1 13 Village of Apache Park 211-18-104 | Cahava Springs Phase 1 Inc.
1 14 Village of Apache Park 211-18-105 | Cahava Springs Phase 1 Inc.
1 15 Village of Apache Park 211-18-106 | Cahava Springs Phase 1 Inc,
1 16 Village of Apache Park 211-18-107 | Cahava Springs Phase 1 Inc.
1 17 Village of Apache Park 211-18-108 | Cahava Springs Phase 1 Inc.
1 18 Village of Apache Park 211-18-109 | Cahava Springs Phase 1 Inc.
1 19 Village of Apache Park 211-18-110 | Cahava Springs Phase 1 Inc.
1 20 Village of Apache Park 211-18-111 | Cahava Springs Phase 1 Inc.
1 21 Village of Apache Park 211-18-112 | Cahava Springs Phase 1 Inc.
1 22 Village of Apache Park 211-18-113 | Cahava Springs Phase 1 Inc,
1 23 Village of Apache Park 211-18-114 | Cahava Springs Phase 1 Inc.
1 24 Village of Apache Park 211-18-115 | Cahava Springs Phase 1 Inc.
i 25 Village of Apache Park 211-18-116 | Cahava Springs Phase 1 Inc.
1 26 Village of Apache Park 211-18-117 | Cahava Springs Phase | Inc.
1 27 Village of Apache Park 211-18-118 | Cahava Springs Phase 1 Inc.
1 28 Village of Apache Park 211-18-119 | Cahava Springs Phase 1 Inc.
1 2 Village of Apache Park 211-18-120 | Cahava Springs Phase 1 Inc.
1 30 Village of Apache Park 211-18-121 | Cahava Springs Pl‘igse 1 Inc.
| it Village of Apache Park | 211-18-122 | Cahava Springs Phase | Ine.
i 32 Village of Apache Park 211-18-123 | Cahava Springs Phase | [ne.
} 33 Village of Apache Park 211-18-124 | Cahava Springs Phase | Inc.
| 34 Village of Apache Park 211-18-125 | Cahava Springs Phase 1 Inc.
] 35 Village of Apache Park 211-18-126 | Cahava Springs Phase 1 Inc.
1 36 Village of Apache Park 211-18-127 | Cahava Springs Phase | Inc.
137 Village of Apache Park 211-18-128 | Cahava Springs Phase | Inc.
DMWEST #16175939 v1 E-1
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Phase | Lot | Name APN Owner
1 38 Village of Apache Park 211-18-129 | Cahava Springs Phase 1 Inc.
1 39 Village of Apache Park 211-18-130 | Cahava Springs Phase 1 Inc.
1 40 Village of Apache Park 211-18-131 | Cahava Springs Phase 1 Inc.
1 41 Village of Apache Park 211-18-132 | Cahava Springs Phase 1 Inc.
1 42 Village of Apache Park 211-18-133 | Cahava Springs Phase 1 Inc.
1 43 Village of Apache Park 211-18-134 | Cahava Springs Phase 1 Inc.
1 44 Village of Apache Park 211-18-135 | Cahava Springs Phase | Inc.
1 45 Village of Apache Park 211-18-136 | Cahava Springs Phase 1 Inc.
1 46 Village of Apache Park 211-18-137 | Cahava Springs Phase 1 Inc.
1 47 Village of Apache Park 211-18-138 | Cahava Springs Phase 1 Inc.
1 48 Village of Apache Park 211-18-139 | Cahava Springs Phase 1 Inc.
1 49 Village of Apache Park 211-18-140 | Cahava Springs Phase 1 Inc.
1 50 Village of Apache Park 211-18-141 | Cahava Springs Phase 1 Inc.
1 51 Village of Apache Park 211-18-142 | Cahava Springs Phase 1 Inc.
1 52 Village of Apache Park 211-18-143 | Cahava Springs Phase 1 Inc.
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PHASE 2
Phase | Lot | Name APN Owner
2 53 | Village of Whispering Springs | 211-18-152 | Cahava Spring Development Corp
2 54 | Village of Whispering Springs | 211-18-153 | Cahava Spring Development Corp
2 55 | Village of Whispering Springs | 211-18-154 | Cahava Spring Development Corp
2 56 | Village of Whispering Springs | 211-18-155 | Cahava Spring Development Corp
2 57 | Village of Whispering Springs | 211-18-156 | Cahava Spring Development Corp
2 58 | Village of Whispering Springs | 211-18-157 | Cahava Spring Development Corp
2 59 | Village of Whispering Springs | 211-18-158 | Cahava Spring Development Corp
2 60 | Village of Whispering Springs | 211-18-159 | Cahava Spring Development Corp
2 61 Village of Whispering Springs | 211-18-160 | Cahava Spring Development Corp
2 62 | Village of Whispering Springs | 211-18-161 | Cahava Spring Development Corp
2 63 | Village of Whispering Springs | 211-18-162 | Cahava Spring Development Corp
2 64 | Village of Whispering Springs | 211-18-163 | Cahava Spring Development Corp
2 65 | Village of Whispering Springs | 211-18-164 | Cahava Spring Development Corp
2 66 | Village of Whispering Springs | 211-18-165 | Cahava Spring Development Corp
2 67 | Village of Whispering Springs | 211-18-166 | Cahava Spring Development Corp
2 68 | Village of Whispering Springs | 211-18-167 | Cahava Spring Development Corp
2 69 | Village of Whispering Springs | 211-18-168 | Cahava Spring Development Corp
2 70 | Village of Whispering Springs | 211-18-169 | Cahava Spring Development Corp
2 71 Village of Whispering Springs | 211-18-170 | Cahava Spring Development Corp
2 72 | Village of Whispering Springs | 211-18-171 | Cahava Spring Development Corp
2 73 | Village of Whispering Springs | 211-18-172 | Cahava Spring Development Corp
2 74 | Village of Whispering Springs | 211-18-173 | Cahava Spring Development Corp
2 75 | Village of Whispering Springs | 211-18-174 | Cahava Spring Development Corp
2 76 | Village of Whispering Springs | 211-18-175 | Cahava Spring Development Corp
2 77 | Village of Whispering Springs | 211-18-176 | Cahava Spring Development Corp
2 78 | Village of Whispering Springs | 211-18-177 | Cahava Spring Development Corp
2 79 | Village of Whispering Springs | 211-18-178 | Cahava Spring Development Corp
2 80 | Village of Whispering Springs | 211-18-179 | Cahava Spring Development Corp
2 81 | Village of Whispering Springs | 211-18-180 | Cahava Spring Development Corp
2 82 | Village of Whispering Springs | 211-18-181 | Cahava Spring Development Corp
2 83 | Village of Whispering Springs | 211-18-182 | Cahava Spring Development Corp
2 84 | Village of Whispering Springs | 211-18-183 | Cahava Spring Development Corp
2 85 | Village of Whispering Springs | 211-18-184 | Cahava Spring Development Corp
2 86  Village of Whispering Springs | 211-18-185 | Cahava Spring Development Corp
2 87 Village of Whispering Springs | 211-18-186 | Cahava Spring Development Corp
2 188 | Village of Whispering Springs | 211-18-187 = Cahava Spring Development Corp
2 89 Village of Whispering Springs | 211-18-188 | Cahava Spring Development Corp
2 90 | Village of Whispering Springs | 211-18-189 | Cahava Spring Development Corp
2 91 Village of Whispering Springs | 211-18-190 | Cahava Spring Development Corp
2 92 | Village of Whispering Springs | 211-18-191 | Cahava Spring Development Corp
2 93 | Village of Whispering Springs | 211-18-192 | Cahava Spring Development Corp
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 Phase | Lot | Name APN Owner
2 94 | Village of Whispering Springs | 211-18-193 | Cahava Spring Development Corp
2 95 | Village of Whispering Springs | 211-18-194 | Cahava Spring Development Corp
2 96 | Village of Whispering Springs | 211-18-195 | Cahava Spring Development Corp
2 97 | Village of Whispering Springs | 211-18-196 | Cahava Spring Development Corp
2 98 | Village of Whispering Springs | 211-18-197 | Cahava Spring Development Corp
2 99 | Village of Whispering Springs | 211-18-198 | Cahava Spring Development Corp
2 100 | Village of Whispering Springs | 211-18-199 | Cahava Spring Development Corp
2 101 | Village of Whispering Springs | 211-18-200 | Cahava Spring Development Corp
2 102 | Village of Whispering Springs | 211-18-201 | Cahava Spring Development Corp
2 103 | Village of Whispering Springs | 211-18-202 | Cahava Spring Development Corp
2 104 | Village of Whispering Springs | 211-18-203 | Cahava Spring Development Corp
2 105 | Village of Whispering Springs | 211-18-204 | Cahava Spring Development Corp
2 106 | Village of Whispering Springs | 211-18-205 | Cahava Spring Development Corp
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PHASE 3
Phase | Lot | Name APN Owner
3 107 | Village of Secluded Summit | 211-18-206 | Cahava Springs Development Corp
3 108 | Village of Secluded Summit | 211-18-207 | Cahava Springs Development Corp
3 109 | Village of Secluded Summit | 211-18-208 | Cahava Springs Development Corp
3 110 ! Village of Secluded Summit | 211-18-209 | Cahava Springs Development Corp
3 111 | Village of Secluded Summit | 211-18-210 | Cahava Springs Development Corp
3 112 | Village of Secluded Summit | 211-18-211 | Cahava Springs Development Corp
3 113 | Village of Secluded Summit | 211-18-212 | Cahava Springs Development Corp
3 114 | Village of Secluded Summit %} }:}g:ﬂz Cahava Springs Development Corp
. .| 211-18-215 . -
3 115 | Village of Secluded Summit S11-18016 Cahava Springs Development Corp
3 116 | Village of Secluded Summit | 211-18-217 | Cahava Springs Development Corp
3 117 | Village of Secluded Summit | 211-18-218 | Cahava Springs Development Corp
211-18-
3 118 | Village of Secluded Summit 5} i—i g_;ig Cahava Springs Development Corp
. . . . | 211-18-221 . ‘
3 119 | Village of Secluded Summit 511518295 Cahava Springs Development Corp
3 120 | Village of Secluded Summit | 211-18-223 | Cahava Springs Development Corp
3 121 | Village of Secluded Summit | 211-18-224 | Cahava Springs Development Corp
3 122 | Village of Secluded Summit | 211-18-225 | Cahava Springs Development Corp
3 123 | Village of Secluded Summit | 211-18-226 | Cahava Springs Development Corp
3 124 | Village of Secluded Summit | 211-18-227 | Cahava Springs Development Corp
3 125 | Village of Secluded Summit | 211-18-228 | Cahava Springs Development Corp
3 126 | Village of Secluded Summit | 211-18-229 | Cahava Springs Development Corp
3 127 | Village of Secluded Summit | 211-18-230 | Cahava Springs Development Corp
3 128 | Village of Secluded Summit | 211-18-231 | Cahava Springs Development Corp
3 129 | Village of Secluded Summit | 211-18-232 | Cahava Springs Development Corp
3 130 | Village of Secluded Summit | 211-18-233 | Cahava Springs Development Corp
3 131 | Village of Secluded Summit | 211-18-234 | Cahava Springs Development Corp
3 132 | Village of Secluded Summit | 211-18-235 | Cahava Springs Development Corp
3 133 | Village of Secluded Summit | 211-18-236 | Cahava Springs Development Corp
3 134 | Village of Secluded Summit | 211-18-237 | Cahava Springs Development Corp
211-18-238 | . - ,
3 135 ! Village of Secluded Summit 31 ;jg_;;; Cahava Springs Development Corp
3 136 | Village of Secluded Summit | 211-18-240 | Cahava Springs Development Comp
3 137 | Village of Secluded Summit | 211-18-241 | Cahava Springs Development Corp
3 138 | Village of Secluded Summit | 211-18-242 | Cahava Springs Development Corp
211-18-2¢ ; .
3 139 | Village of Secluded Summit ;} i_iz_,)j: Cahava Springs Development Corp
3 140 | Village of Secluded Summit | 211-18-245 | Cahava Springs Development Corp
DMWEST #16179939 v1 E-5
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Phase | Lot | Name APN Owner
3 141 | Village of Secluded Summit | 211-18-246 | Cahava Springs Development Corp
3 142 | Village of Secluded Summit | 211-18-247 | Cahava Springs Development Corp
3 143 | Village of Secluded Summit | 211-18-248 | Cahava Springs Development Corp
3 144 | Village of Secluded Summit | 211-18-249 | Cahava Springs Development Corp
3 145 | Village of Secluded Summit | 211-18-250 | Cahava Springs Development Corp
3 146 | Village of Secluded Summit | 211-18-251 | Cahava Springs Development Corp
3 147 | Village of Secluded Summit | 211-18-252 | Cahava Springs Development Corp
3 148 | Village of Secluded Summit | 211-18-253 | Cahava Springs Development Corp
3 149 | Village of Secluded Summit | 211-18-254 | Cahava Springs Development Corp
3 150 | Village of Secluded Summit ;i ;jg:ggg Cahava Springs Development Corp
3 151 | Village of Secluded Summit | 211-18-257 | Cahava Springs Development Corp
3 152 | Village of Secluded Summit | 211-18-258 | Cahava Springs Development Corp
3 153 | Village of Secluded Summit | 211-18-259 | Cahava Springs Development Corp
3 154 | Village of Secluded Summit | 211-18-260 | Cahava Springs Development Corp
3 155 | Village of Secluded Summit | 211-18-261 | Cahava Springs Development Corp
3 156 | Village of Secluded Summit | 211-18-262 | Cahava Springs Development Corp

DMWEST #16179938 v1 E-6
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PHASE 4
Phase | Lot | Name APN Owner
4 157 | Village of Crest View 211-18-280 | Cahava Springs Development Corp
4 158 | Village of Crest View 211-18-281 | Cahava Springs Development Corp
4 159 | Village of Crest View 211-18-282 | Cahava Springs Development Corp
4 160 | Village of Crest View 211-18-283 | Cahava Springs Development Corp
4 161 | Village of Crest View 211-18-284 | Cahava Springs Development Corp
4 162 | Village of Crest View 211-18-285 | Cahava Springs Development Corp
4 163 | Village of Crest View 211-18-286 | Cahava Springs Development Corp
4 164 | Village of Crest View 211-18-287 | Cahava Springs Development Corp
4 165 | Village of Crest View 211-18-288 | Cahava Springs Development Corp
4 166 | Village of Crest View 211-18-289 | Cahava Springs Development Corp
4 167 | Village of Crest View 211-18-290 | Cahava Springs Development Corp
4 168 | Village of Crest View 211-18-291 | Cahava Springs Development Corp
4 169 | Village of Crest View 211-18-292 | Cahava Springs Development Corp
4 170 | Village of Crest View 211-18-293 | Cahava Springs Development Corp
4 171 | Village of Crest View 211-18-294 | Cahava Springs Development Corp
4 172 1 Village of Crest View 211-18-295 | Cahava Springs Development Corp
4 173 | Village of Crest View 211-18-296 | Cahava Springs Development Corp
4 174 | Village of Crest View 211-18-297 | Cahava Springs Development Corp
4 175 | Village of Crest View 211-18-298 | Cahava Springs Development Corp
4 176 | Village of Crest View 211-18-299 | Cahava Springs Development Corp
4 177 | Village of Crest View 211-18-300 | Cahava Springs Development Corp
4 178 | Village of Crest View 211-18-301 | Cahava Springs Development Corp
4 179 | Village of Crest View 211-18-302 | Cahava Springs Development Corp
4 180 | Village of Crest View 211-18-303 | Cahava Springs Development Corp
4 181 | Village of Crest View 211-18-304 | Cahava Springs Development Corp
4 182 | Village of Crest View 211-18-305 | Cahava Springs Development Corp
4 183 | Village of Crest View 211-18-306 | Cahava Springs Development Corp
4 184 | Village of Crest View g: ;j 28;:282 Cahava Springs Development Corp
4 185 | Village of Crest View gi ;:} g:g?g Cahava Springs Development Corp
4 186 | Village of Crest View 211-18-311 | Cahava Springs Development Corp
4 187 | Village of Crest View 211-18-312 | Cahava Springs Development Corp
4 188 | Village of Crest View 211-18-313 | Cahava Springs Development Corp
4 189 | Village of Crest View 211-18-314  Cahava Springs Development Corp
4 190 | Village of Crest View 211-18-315 | Cahava Springs Development Corp
4 1191 1 Village of Crest View 211-18-316 | Cahava Springs Development Corp
4 192 | Village of Crest View 211-18-317 | Cahava Springs ]f)cvcldpn*ncrﬁ Corp
4 193 | Village of Crest View 211-18-318 | Cahava Springs Development Corp
4 194 | Village of Crest View 211-18-319 | Cahava Springs Development Corp
4 195 | Village of Crest View 211-18-320 | Cahava Springs Development Corp

DMWEST #16179939 v1
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Phase | Lot | Name APN Owner
4 196 | Village of Crest View 211-18-321 | Cahava Springs Development Corp
4 197 | Village of Crest View 211-18-322 | Cahava Springs Development Corp
4 198 | Village of Crest View 211-18-323 | Cahava Springs Development Corp
4 199 | Village of Crest View 211-18-324 | Cahava Springs Development Corp
4 200 | Village of Crest View 211-18-325 | Cahava Springs Development Corp
4 201 | Village of Crest View 211-18-326 | Cahava Springs Development Corp
4 202 | Village of Crest View 211-18-327 { Cahava Springs Development Corp
4 203 | Village of Crest View 211-18-328 | Cahava Springs Development Corp
4 204 | Village of Crest View 211-18-329 | Cahava Springs Development Corp
4 205 | Village of Crest View 211-18-330 | Cahava Springs Development Corp
4 206 | Village of Crest View 211-18-331 | Cahava Springs Development Corp
4 207 | Village of Crest View 211-18-332 | Cahava Springs Development Corp
4 208 | Village of Crest View 211-18-333 | Cahava Springs Development Corp
4 209 | Village of Crest View 211-18-334 | Cahava Springs Development Corp
4 210 | Village of Crest View 211-18-335 | Cahava Springs Development Corp
4 211 | Village of Crest View 211-18-336 | Cahava Springs Development Corp
4 212 | Village of Crest View 211-18-337 | Cahava Springs Development Corp
4 213 | Village of Crest View 211-18-338 | Cahava Springs Development Corp
4 214 | Village of Crest View 211-18-339 | Cahava Springs Development Corp
4 215 | Village of Crest View 211-18-340 | Cahava Springs Development Corp
4 216 | Village of Crest View 211-18-341 | Cahava Springs Development Corp
4 217 | Village of Crest View 211-18-342 | Cahava Springs Development Corp
4 218 | Village of Crest View 211-18-343 | Cahava Springs Development Corp
4 219 | Village of Crest View 211-18-344 | Cahava Springs Development Corp
4 220 | Village of Crest View 211-18-345 | Cahava Springs Development Corp
DMWEST #16179939 v 1-8
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PHASE 3
Phase | Lot | Name APN Owner
5 221 | Village of Quiet Canyon 211-18-265 | Cahava Springs Development Corp
5 222 | Village of Quiet Canyon %} i:}gﬁgg Cahava Springs Development Corp
5 223 | Village of Quiet Canyon 211-18-268 | Cahava Springs Development Corp
5 224 | Village of Quiet Canyon | 211-18-269 | Cahava Springs Development Corp
5 225 | Village of Quiet Canyon | 211-18-270 | Cahava Springs Development Corp
5 226 | Village of Quiet Canyon | 211-18-271 | Cahava Springs Development Corp
5 227 | Village of Quiet Canyon 211-18-272 | Cahava Springs Development Corp
. . 211-18-273 .
o) y . ahava S S c
5 228 | Village of Quiet Canyon 311-18-574 Cahava Springs Development Corp
. . 211-18-275 .
5 229 | Village of Quiet Canyon J11-18276 Cahava Springs Development Corp
5 230 | Village of Quiet Canyon | 211-18-277 | Cahava Springs Development Corp
DMWEST #16178939 w1 E-9
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ATTACHMENT A

Hopping Green & Sams

Attorneys and Counselors

October 1, 2019

Via Electronic Mail
and U.S. Mail

Cahava Springs Revitalization District
c/o Ballard Spahr, LLP

1 East Washington Street, Suite 2300
Phoenix, AZ 85004-2555

Attn: William A. Hicks III, Esq.

Re:  Events of Default
Cahava Springs Revitalization District

Mr. Hicks:

This firm represents Zions Bancorporation, National Association, in its capacity as

trustee (“Trustee”) for the Special Assessment Bonds, Series 2017A (the “Series 2017A Bonds”)
and 2017B (together with the Series 2017A Bonds, the “Bonds”), issued pursuant to that certain
Indenture of Trust, dated March 1, 2017 (the “Indenture”), by and between the Cahava Springs
Revitalization District (“District”) and the Trustee. The purpose of my writing is to provide
notice of District defaults presently known to the Trustee, and demand the District cure same and

remain

in strict compliance with the financing documents for the Bonds going forward.

Contemporaneously with the District’s issuance of the Bonds, the District made the

following covenants and representations to and for the benefit of the Trustee and the owner of
the Series 2017A Bonds regarding the levy, collection and enforcement of Assessments:'

>

“the District will receive and collect when due [emphasis added] all Assessments [on lots
on which the Deed of Trust is recorded] with respect to which the [Bonds] have been
issued, the installments thereof, the interest thereon, and the penalties accrued with
respect thereto, including without limiting the generality of the foregoing, the whole of
the unpaid principal, interest and penalties accrued which become due and payable
immediately in the event of a default in the payment of any such installment, whether of
principal or interest, when due, and to pay and disburse such payments to the Trustee as
herein provided,” Section 9.2(a) of the Indenture.

“the Assessment relating to [a lot on which the Deed of Trust is recorded] will be billed
[emphasis added] to the respective owners of such lot (i.e., one of the Landowners) by the
District annually on or before October 1 of each year. Not less than one-half of such
Assessment shall be due and payable on or before November 1 of such year and any

! Capitalized terms not defined herein shall have the meaning set forth in the Indenture.

Post Office Box 6526 Tallahassee, Florida 32314 119 S. Monroe Street, Suite 300 (32301)  850.222.7500  850.224.8551 fax ~ www.hgslaw.com
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Granted as Submitted Clerk of the Superior Court
Fkk i Kok *kk EIeCtronicaIIy Filed ***
Sde eSignature page K. Cabral, Deputy
1/6/2022 8:00:00 AM

Filing ID 13785536
1 | PALECEK & PALECEK PLLC

ATTORNEYS AT LAW

2 || 6263 N. Scottsdale Rd., Suite 144

Scottsdale, Arizona 85250

3 | Telephone: (602) 522.2454

Facsimile: (602) 522.2349

4 | Karen A. Palecek #011944

kpalecek(@paleceklaw.com

5 | Attorneys for Markham

6

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
7
8 IN AND FOR THE COUNTY OF MARICOPA

9 | MARKHAM CONTRACTING CO.,

INC.,, an Arizona corporation, CASE NO. CV2020-017067

10 CV2021-004584
(Consolidated)
1 Plaintiff,
2|V
ORDER CONFIRMING ARBITRATION
131 CAHAVA SPRINGS AWARD AND FINAL JUDGMENT

14 | REVITALIZATION DISTRICT, a
special purpose, tax-levying public

15 | i district;
{mprovement district (The Honorable Danielle J. Viola)

16
Defendant.
17 | "AND RELATED COUNTERCLAIM
18
19 Having considered Plaintiff Markham Contracting Co., Inc. (“Markham”)’s

70 || Application for Confirmation of Arbitration Award and Enter Judgment Thereon, filed

21 | December 23, 2020, and Defendant Cahava Springs Revitalization District’s Motion to

= Vacate Arbitration Award filed March 16, 2021, for good cause appearing,
23
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
24
25 The Arbitration Award is hereby confirmed, and Plaintiff Markham is granted

26 | judgment against Defendant Cahava Springs Revitalization District (“CSRD”) as outlined in

27 | the Interim Arbitration Award Final Arbitration Award attached hereto as Exhibits 1 and 2,

28
respectively, and incorporated herein by reference as follows:
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1 1. For judgment in the principal amount of $3,950,980.67.

2 2. For attorneys’ fees incurred in the arbitration in the amount of $716,818.75.

j 3. For costs and expenses in the amount of $317,269.64.

5 4. For AAA Expenses in the amount of $140,462.13.

6 5. For prejudgment interest before entry of the Arbitration Award in the amount

T\ of $723,385.70 as set forth in the Arbitration Award.

8
0. For prejudgment interest after entry of the Arbitration Award in the amount of
9
10 $465,024.10 using the daily rate of $1,298.95 from the date of the Award, December 16,

11 | 2020, through December 9, 2021, and additional interest at the daily rate of $1,298.95 until

12 | the Judgment is entered by this Court.

13 7. For attorneys’ fees incurred in this Court pursuant to A.R.S. {12-341.01 in the
14
amount of $109,349.81.
15
16 8. For costs and expenses after entry of the Arbitration Award pursuant to A.R.S.

17 | §12-1514 in the amount of $3,769.38.

18 9. For post-judgment interest on $6,427,060.18 at the rate of 4.25% pursuant to
19
AR.S. §44-1201.
20
) 10.  This judgment is final as to all claims and parties, no further matters remain

77 | pending, and this judgment is entered pursuant to Rule 54(c), Ariz.R.Civ.P.

23 DATED

24
25

26 The Honorable Danielle Viola

27
28
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@ American Arbitranon Association

Dispute Resotulion Sevvices Forfdwiae

American Arbitration Association
Construction Industry Arbitration Tribunal

)
In the Matter of the Arbitration Between, }  Case No. 01-19-0001-6904
)
)
MAREHAM CONTRACTING CO., INC., } INTERIM AWARD and ORDER
an Anizona corporation, )]
J
Claimant, )} Arbitrators:
)
v )} Scott A Johnson, PE.
} John T. Jozwick, Esq., CFCC
CAHAVA SPRINGS REVITILIZATION } Scott C. Byan Esq.
DISTRICT, a special purpose, tax-levying public )]
improvement district, )}
)
Respondent. )
J
)

THE UNDERSIGNED ARBITRATORS, having been duly appointed as panel arbitrators by the
American Arbifration Association (“AAA™) letter dated 16 July 201%, and having heard and reviewed
the proofs and allegations in Phoenix, Anzona during an evidenhary hearing from 14 September 2020
through 02 October 2020, alonz with closing arpuments on 07 October 2020, submittal of additional
briefing on 16 October 2020, exhibits entered into evidence at the arbitration bearing, and reviewing the
pleadings and pre-heanng arbrtration statements heveby 1ssue this Interim Award  The discussion below
and the amounts awarded reflect a unanimous decision by the Arbitrators.

FROCEDURAL BACKGROUND

Clammant Markham Contracting Co., Ine_, (“Claimant™ or “Markham™ er “MCCT™) filad a Demand for
Arbitration dated 29 May 2019 (“Claimant Demand ™) with the A48 (received by AAA on 30 May
2019). We note that the Claimant Demand contained a copy of the contract between Clammant and

1
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@ Arnerican Arbitranon Association

Diipote Besetution Services Borfdwide

American Arbitration Association
Construction Industry Arbitration Tribunal

)
In the Matter of the Arbitration Between, ) Case No. 01-19-0001-6904
)
)
MAREHAM CONTRACTING CO_, INC., ) FINAL AWARD
an Anizona corporation, )
)
Claimant, }  Arbhitrators:
)
V. ) Scott A. Johnson, PE.
) John T. Jozwick, Esq., CFCC
CAHAVA SPRINGS REVITILIZATION }  Scott C. Ryan, Esq.
DISTRICT, a special purpose, tax-levying public )
mprovement district, )]
)
Respondent. )}
)
)

THE UNDERSICGNED ARBITRATORS, having been duly appomted as the panel arbitrators
{“Panel”) by the Amenican Arbitration Association (“AAA") letter dated 16 Fuly 2019, and having heard
and reviewed the proofs and allegations in Phoenix, Anzona during an evidentiary heanng from 14
September 2020 through 02 October 2020, along with closing arguments on 07 October 2020, subrmital
of additional briefing on 16 October 2020, extubits enfered into evidence at the arbitration hearing, and
reviewing the pleadings and pre-heanmg arbitration statements, issned an Interim Award dated 11
MNovember 2020 (“Tnterim Award”) wherein Claimant Markham Contracting Co., Ine. (“Claimant” or
“Markham™ or “MCCI"), was awarded the prineipal ameount of damages in the amount of
$3,950,980.67.

Additionally, as part of the Interim Award, Clammant was deemed the successful prevailing party m the
artafration, who would be awarded reasonable atfomey fees and other masonable expenses of
arbitration along with reimbursement of the Arbitrators’ expenses and fiees, together with other
expenses and mierest n an amount to be determined by the Arbrfrators after review of the submizsion of
an tremized and verified request for attorney fees, costs, and interest. The Inferim Award included an

1
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