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INTRODUCTION 

This is a case about a group of property owners who enriched 

themselves by stiffing a contractor.  These landowners formed a 

“revitalization district” to coordinate infrastructure improvements on their 

properties.  The landowners agreed that the infrastructure would benefit 

their properties and they signed a contract that caused the district to hire a 

contractor to do the work.  The landowners also agreed that they would pay 

for the work indirectly by having the district fund the improvements by 

issuing bonds and then making the bond payments via assessments on their 

land.   

The contractor did the work and then everyone refused to pay.  The 

contractor obtained a $6 million judgment against the district, but the district 

has no money.  The district has no money because the district did not collect 

the required assessments from the landowners.  The district did not collect 

because it does not actually operate independently of the landowners.  All 

the landowners and the district are controlled by one person.  The 

landowners therefore enriched themselves by causing all this work to be 

done, and then decided not to vote to collect the bills from themselves (via 

assessments on their own land) to pay for the work.  
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Arizona law does not condone this behavior.  The doctrine of unjust 

enrichment allows a plaintiff to recover when the defendant was enriched at 

the plaintiff’s expense without legal justification.  Relying on inapplicable 

law, the superior court dismissed the complaint and denied leave to file an 

amended complaint.  Under settled law, however, both complaints state a 

claim.  This Court should reverse. 

STATEMENT OF FACTS AND CASE 

I. Seeking to increase the value of their property, landowners banded 
together to arrange for infrastructure improvements via a special 
taxing district. 

Because this appeal arises from a dismissal under Rule 12(b)(6), the 

Court “must assume the truth of all well-pleaded factual allegations and 

indulge all reasonable inferences from those facts,” and may consider both 

the pleading and the “complaint’s exhibits.”  Coleman v. City of Mesa, 230 

Ariz. 352, 356, ¶ 9 (2012). 

This case involves property owned by the four primary 

Defendants/Appellees: (1) Cahava Springs Phase I, Inc.; (2) Cahava Springs 

Development Corporation; (3) Morningstar Road Properties, Inc.; and (4) 

Cahava Springs Community Association (the “Landowners”).  [IR-27 at 2, 

¶¶ 2-5 (APP132); see also IR-27, Ex. 1 at 1 (APP143) (“the Landowners hold 

https://www.westlaw.com/Document/I5f84cc45f91a11e1b60bb297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_356
https://www.westlaw.com/Document/I5f84cc45f91a11e1b60bb297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_356
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title to all of the real property . . . comprising the District”).]  Although these 

are four separate entities, they are not actually independent from each other 

or from the District.  One person—Mark Stapp—serves as the President and 

Director of each of them.  [IR-27 at 3, ¶ 6 (APP133).]   

The Landowners own essentially vacant lots in Cahava Springs, a 

master planned residential community in Cave Creek.  The Landowners 

(read: Mark Stapp, President and Director of each one) planned to make 

infrastructure improvements to their properties, such as a road and water 

line.  This development would increase the Landowners’ property values. 

To fund this development, the Landowners (again, President/Director 

Stapp) took advantage of an Arizona law authorizing tax-levying special 

improvement districts known as “revitalization districts.”  The law allows 

landowners to form revitalization districts to do things that benefit the land.  

See A.R.S. § 48-6801 et seq.  This includes constructing, maintaining, and 

improving infrastructure “that will result in a beneficial use principally to 

land within the geographical limits of the district.”  A.R.S. § 48-6801(8).  To 

complete these projects, a district may “[e]nter into contracts and spend 

monies for any infrastructure purpose with respect to the district.”  A.R.S. 

§ 48-6808(A)(1).   

https://www.westlaw.com/Document/N78EEB85097CF11E09145C251EF40CE5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N78EEB85097CF11E09145C251EF40CE5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N65406BA097CF11E099B2FD105CCE7444/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N65406BA097CF11E099B2FD105CCE7444/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Here, the Landowners (i.e., President/Director Stapp) formed the 

Cahava Springs Revitalization District principally to complete infrastructure 

improvements (e.g., roadway, water line) to enable development of the 

otherwise vacant land.  [IR-27, Ex. 1, Ex. B thereto (APP163) (Description of 

2017 Improvements).]  To perform this work, the District and the 

Landowners entered into a District Development and Waiver Agreement 

(the “Development Agreement”) on February 15, 2017.  [IR-27, Ex. 1 

(APP141).]   

Although revitalization districts typically involve independent and 

unrelated property owners, the Development Agreement for Cahava 

Springs shows that this District was not actually independent.  The same 

person (Mark Stapp) signed on behalf of each of the Landowners: 
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[IR-27, Ex. 1 at 18 (APP160).] 

The Landowners also exercised full control over the District.  The 

Landowners’ Representatives were Mark Stapp, Dennis Mathisen, and John 

Fischer.  [IR-27, Ex. 1 at 15 (APP157).]  The District Board consisted of those 

same people:  Mark Stapp, Dennis Mathisen, and John Fischer.  [IR-27, Ex. 1 

at 14 (APP156).]  Mark Stapp—the President and Director of each of the 

Landowners—also served as Chairman for the District.  [IR-27 at 3, ¶ 6 

(APP133).]  The District even retained one of the Landowners 
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(Defendant/Appellee Cahava Springs Development Corporation) as the 

“Development Manager,” which acted “as the agent of the District” to 

manage the improvements.  [IR-27, Ex. 1 at 3 (APP145).] 

II. The Landowners agreed to pay for the improvements via 
assessments levied on their properties located within the District. 

In the Development Agreement, the Landowners (i.e., 

President/Director Stapp) agreed that these improvements would benefit 

their property: each Landowner specifically “consents or acknowledges” 

“that the proposed 2017 improvements are of more than local or ordinary 

public benefit, and that the Property receives a benefit from the 2017 

Improvements commensurate with the Assessments.”  [IR-27, Ex. 1 at 13 

(APP155); accord IR-27, Ex. 1 at 4 (APP146) (“The Landowners . . . 

acknowledge that the Assessed Property . . . will benefit from the 2017 

Improvements in an amount not less than the Assessments.”).]   

Because infrastructure improvements in a revitalization district 

increase the value of the land, the landowners within that district must pay 

for them.  By statute, the infrastructure projects for a revitalization district 

can be paid for via “[p]roceeds received from the sale of bonds of the 

district,” or “[s]pecial assessments” of the property, among other sources.  
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A.R.S. § 48-6812.  By law, a district “shall prescribe fees and charges, and 

shall revise them when necessary, to generate revenue sufficient, together 

with any monies from the sources described in § 48-6812, to pay when due 

the principal and interest of all revenue bonds for the payment of which 

revenue has been pledged.”  A.R.S. § 48-6814(E).  A district “may levy by 

resolution an assessment of the costs of any infrastructure purpose, any 

operation and maintenance of infrastructure or any enhanced municipal 

services on any land in the district based on the benefit determined by the 

district board to be received by the land.”  A.R.S. § 48-6815.  To put it simply, 

Arizona statutes allow districts to issue bonds to pay for the work up front, 

to secure those bonds with assessments on the benefited properties, and then 

to collect on those assessments to fund the improvements and allow the 

landowners to make the bond payments over time. 

The Landowners and the District used this structure for Cahava 

Springs.  The Development Agreement—signed by Stapp on behalf of the 

Landowners—specified that the improvements would be funded by bonds, 

which were issued specifically “to pay [] the total cost of the District 

Improvements and the Developer Improvements.”  [IR-27, Ex. 1 at 4 

(APP146).]  The bonds in turn would be secured by assessments made “on 

https://www.westlaw.com/Document/N6E16140097CF11E09145C251EF40CE5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N30F4D1B0701111DFAF76FF8BC8F51A1E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N839E02B097CF11E0826597BC6649DDA7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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the lots in the District.”  [Id. (APP146).]  The District promised to “collect 

when due all Assessments” for the bonds.  [IR-28, Ex. 2 at 52, § 9.2(a) 

(APP223).]  The District arranged for over $21 million of bonds.  [IR-28 

(APP168) (Indenture of Trust for $16,680,000 in Series A and $5,000,000 in 

Series B bonds); see also IR-27, Ex.  1 at 5 (APP147) (discussing bonds of the 

same amounts).]  The Landowners also agreed—and represented to the 

bondholders—that additional debt could be placed on the assessed lots to 

cover any cost overruns needed to complete the infrastructure 

improvements.  [IR-27 at 6-7, ¶ 28 (APP136-37).]  

In other words, the deal worked like this.  The Landowners 

(President/Director Stapp) wanted to improve the value of their land by 

doing infrastructure improvement work.  They formed the District to do so, 

specifically agreed on what work would be done, and expressly 

acknowledged that this work would benefit their land.  The Landowners 

would pay for the work over time by having the District issue bonds which 

the Landowners would repay (along with any cost overruns) via 

assessments levied on the their land and collected from the Landowners. 

Two weeks after the Landowners and the District signed the 

Development Agreement, the District hired Markham to perform much of 
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the improvement work.  [IR-27 at 5, ¶ 20 (APP135); IR-30 (APP263) 

(construction agreement).]  Mark Stapp signed the contract with Markham 

on behalf of the District.  [IR-30 at 21 (APP283).]  The Landowners consented 

to hiring a contractor like Markham.  The Development Agreement, which 

the Landowners signed, specifically “consents or acknowledges” “the 

execution of the construction contracts for the 2017 Improvements . . . .”  [IR-

27, Ex. 1 at 13-14 (APP155-56).]  

Markham then performed the work, which was substantially complete 

by December 2018.  [IR-27 at 5, ¶ 21 (APP135).]   

III. The District did not pay Markham, defaulted on its bond payments, 
and took no steps to collect the assessments intended to fund the 
improvements and pay the bonds. 

The District failed to fully pay Markham for its work.  In January 2022, 

after Markham and the District arbitrated their dispute, Markham obtained 

a judgment against the District for nearly $6.5 million, including about $4 

million in principal for the unpaid work.  [IR-32 at 2 (order confirming 

arbitration award) (APP286).]  The District has not paid this judgment.  [IR-

27 at 8, ¶ 35 (APP138).]  

With over $21 million in bonds and the power to levy assessments on 

the property, paying Markham should have been easy.  But there was one 
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major problem.  The District never actually collected on the assessments.  

[IR-27 at 5, ¶ 16 (APP135); IR-29, Attachment A at 2 (APP260) (“[T]he District 

has never . . . enforced the collection of delinquent Assessments”).]   

The assessments were the key to the entire thing.  That’s where the 

money was supposed to come from.  The District would collect the 

assessments from the Landowners and use that money to fund the 

infrastructure project and make bond payments.  Because the District did 

not collect the assessments, despite having promised to do so, there was no 

money to pay the bonds—much less to pay for any costs that might have 

exceeded the value of the bonds.  The District defaulted on repayment of the 

bonds, and Markham did not get paid. 

The Landowners’ (or really, Stapp’s) complete control over the District 

effectively short-circuited its proper operation as a revitalization district.  

The District is responsible for billing and collecting on the assessments 

levied on the Landowners’ properties.  Those same Landowners agreed to 

pay off those assessments as part of their decision to take advantage of the 

“build now, pay later” benefit of using a revitalization district to complete 

the infrastructure work on their properties.  [IR-27 at 4, ¶ 15 (APP134); IR-

28, Ex. 2 at 52, § 9.2(a) (APP223).]   
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Again, the Landowners control the District.  Mark Stapp serves as 

President and Director of each of the Landowners and also serves as 

Chairman for the District.  [IR-27 at 3, ¶ 6 (APP133).]  That means that the 

Landowners, through the District, are responsible for billing and collecting 

the assessment payments from themselves.  All they had to do was collect the 

money.  They chose not to do so.   

The Landowners’ refusal to collect their own money from themselves 

means that Markham and the bondholders did not get paid.  But Markham 

had already done the work, so the Landowners got the benefit of the work 

without paying for it. 

IV. The lawsuit. 

Markham sued the Landowners, Mark Stapp, and others, for one count 

of unjust enrichment.  [IR-1.]  Before any defendant had been served and 

before any defendant had appeared or responded, Markham amended its 

complaint as of right.  [IR-13 (APP074).] 

The defendants then moved to dismiss, principally arguing that 

Markham had not stated a claim for unjust enrichment.  [IR-24; see also IR-34 

(response); IR-35 (reply).]  Before the superior court ruled on the motion to 

dismiss, Markham filed a motion for leave to amend its complaint [IR-26 
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(APP126)], and attached its proposed second amended complaint [IR-27 

(APP131)]. 

The superior court granted the motion to dismiss, relying primarily on 

Wang Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 314 (App. 2012).  [IR-41 

at 3 (APP069).]  In Wang, this Court held that a plaintiff making an unjust 

enrichment claim filed against an owner for improvements made by its 

tenant must show that the owner engaged in “improper conduct.”  230 Ariz. 

at 320, ¶ 17.   

At the same time, the superior court denied Markham’s motion for 

leave to amend, ruling that “the proposed amendment is futile,” because the 

Second Amended Complaint purportedly did not allege improper conduct 

by the Landowners.  [IR-41 at 5 (APP071).] 

The superior court entered final judgment.  [IR-45 (APP072).]  

Markham timely appealed.  [IR-46.]  This Court has jurisdiction under A.R.S. 

§ 12-2101(A)(1). 

  

https://www.westlaw.com/Document/Iac442b4adb5411e1b60ab297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac442b4adb5411e1b60ab297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_320
https://www.westlaw.com/Document/Iac442b4adb5411e1b60ab297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_320
https://www.westlaw.com/Document/N97E2CDF00C9411ED8C01A4D344573A4B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N97E2CDF00C9411ED8C01A4D344573A4B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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STATEMENT OF THE ISSUES 

1. In certain circumstances, the law allows recovery in unjust 

enrichment from a defendant who benefited from the plaintiff’s performance 

under a contract with a third party.  Here, the First Amended Complaint 

alleges that the Landowners benefited from Markham’s performance under 

its contract with the District in a manner consistent with the considerations 

applicable to this type of case.  Did the superior court err by dismissing the 

complaint? 

2. A proposed amended complaint cannot be denied as futile if the 

underlying facts or circumstances relied upon may be a proper subject of 

relief.  Here, the allegations in the Second Amended Complaint state a claim 

for unjust enrichment based on the Landowners’ enrichment from 

Markham’s performance under its contract with the District.  Did the 

superior court err by denying leave to amend as futile? 

STANDARD OF REVIEW 

 “Dismissal of a complaint under Rule 12(b)(6) is reviewed de novo.”  

Coleman, 230 Ariz. at 355, ¶ 7.  Because “Arizona follows a notice pleading 

standard,” the Court “must assume the truth of all well-pleaded factual 

allegations and indulge all reasonable inferences from those facts.”  Id. at 

https://www.westlaw.com/Document/I5f84cc45f91a11e1b60bb297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_355
https://www.westlaw.com/Document/I5f84cc45f91a11e1b60bb297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_356
https://www.westlaw.com/Document/I5f84cc45f91a11e1b60bb297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_356
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356, ¶ 9.  In addition to the complaint’s allegations, the Court may also 

consider the “complaint’s exhibits, or public records regarding matters 

referenced in [the] complaint.”  Id. 

This Court “review[s] a trial court’s denial of a motion to amend for an 

abuse of discretion.”  Timmons v. Ross Dress for Less, Inc., 234 Ariz. 569, 572, 

¶ 17 (App. 2014).  Leave to amend, however, “must be freely given when 

justice requires,” Ariz. R. Civ. P. 15(a)(2), and, indeed, “should be granted 

unless the court finds specific cause, such as futility, to deny the 

amendment,” Timmons, 234 Ariz. at 572, ¶ 17.  As with the review of an order 

dismissing a complaint, the Court’s futility assessment must “presume that 

the facts alleged in the [Second Amended Complaint] are true.”  Id. 

“While leave to amend may be denied when the proposed amendment 

is futile, it should be granted if the underlying facts or circumstances relied 

upon may be a proper subject of relief.”  Yes on Prop 200 v. Napolitano, 215 

Ariz. 458, 471, ¶ 40 (App. 2007) (citations, quotation marks, and alterations 

omitted).  In other words, to determine whether the superior court abused 

its discretion in denying leave to file the Second Amended Complaint as 

futile under Rule 15(a)(2), the Court first must determine whether the Second 

Amended Complaint would have survived Rule 12(b)(6), for which the 

https://www.westlaw.com/Document/I5f84cc45f91a11e1b60bb297d3d07bc5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_356
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Court’s review would have been de novo.  Coleman, 230 Ariz. at 355, ¶ 7.  It 

follows that if it would have been error to dismiss the Second Amended 

Complaint, then the superior court abused its discretion by denying 

Markham’s request for leave to amend.  Consequently, although the denial 

of leave to amend generally is reviewed for abuse of discretion, the 

particular question here—whether the proposed amendment states a 

claim—warrants de novo review. 

ARGUMENT SUMMARY 

The First and Second Amended Complaints stated a valid claim for 

unjust enrichment against the Landowners.  (Argument § I.)  Both pleadings 

alleged the essential elements of an unjust enrichment claim under Arizona 

law.  (Argument § I.A.)  Both pleadings satisfied the Restatement’s special 

conditions for unjust enrichment claims against a non-party beneficiary to a 

breached contract.  (Argument § I.B.)  And by alleging that the Landowners 

have not paid anyone for the benefits of Markham’s work, both pleadings 

fell squarely within a group of cases that Arizona courts have long 

understood to allow for restitution.  (Argument § I.C.) 

The superior court erred by ending this case at the pleading stage.  

(Argument § II.)  The superior court erred as a matter of law by concluding 
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that this Court’s decision in Wang, which applies only to unjust enrichment 

claims against landlords for tenant-contracted improvements to leasehold 

interests, required Markham to show that the Landowners engaged in 

improper conduct.  (Argument § II.A.)  Even if Wang did apply, the superior 

court still erred because the Second Amended Complaint’s allegations and 

exhibits support an inference of improper conduct by the Landowners. 

(Argument § II.B.)  Affirming the superior court’s ruling would invite abuse 

of Arizona’s revitalization district program.  (Argument § II.D.) 

ARGUMENT 

I. Markham alleged an unjust enrichment claim against the 
Landowners. 

Both the First and Second Amended Complaints properly pled unjust 

enrichment claims.  The Third Restatement—which specifically addresses 

Markham’s situation—confirms this is so, as does existing Arizona law. 

A. Markham’s pleadings met Arizona’s requirements for 
pleading unjust enrichment. 

To state a claim for unjust enrichment, a plaintiff must allege “(1) an 

enrichment, (2) an impoverishment, (3) a connection between the two, (4) the 

absence of justification for the enrichment and impoverishment and (5) the 

absence of any remedy at law.” Mousa v. Saba, 222 Ariz. 581, 588, ¶ 29 (App. 
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2009).  In interpreting these elements, Arizona courts have looked to the 

Restatement for guidance.  See, e.g., Com. Cornice & Millwork, Inc. v. Camel 

Constr. Servs. Corp., 154 Ariz. 34, 39-40 (App. 1987) (citing Restatement (First) 

of Restitution (“First Restatement”) § 1 (1937)); Span v. Maricopa Cnty. 

Treasurer, 246 Ariz. 222, 227, ¶ 19 (App. 2019) (citing Restatement (Third) of 

Restitution and Unjust Enrichment (“Third Restatement”) § 62 (2011)); cf. 

Cramer v. Starr, 240 Ariz. 4, 10, ¶ 21 (2016) (“In Arizona, if there is no statute 

or case law on a particular subject, we have traditionally followed the 

Restatement of Laws and generally will embrace the Restatement if it 

prescribes a sound and sensible rule.”  (citations omitted)).   

Unjust enrichment and the related “remedy of restitution [are] not 

confined to any particular circumstance or set of facts.”  Com. Cornice, 154 

Ariz. at 38.  Rather, restitution is “a flexible, equitable remedy available 

whenever the court finds that the defendant, upon the circumstances of the case, 

is obliged by the ties of natural justice and equity to make compensation for 

benefits received.”  Murdock-Bryant Constr., Inc. v. Pearson, 146 Ariz. 48, 53 

(1985) (citation omitted, emphasis added). 

“[A]ssum[ing] the truth of all of the complaint’s material allegations” 

and “accord[ing Markham] the benefit of all inferences which the complaint 
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can reasonably support,” both the First Amended Complaint and the Second 

Amended Complaint stated a claim for unjust enrichment.  Luchanski v. 

Congrove, 193 Ariz. 176, 179, ¶ 17 (App. 1998). 

1. Enrichment. 

The First Amended Complaint alleges the requisite “enrichment”—

that Markham’s infrastructure work benefited the Landowners’ property in 

an amount not less than the amount of the assessments required to pay for 

the infrastructure work.  Mousa, 222 Ariz. at 588, ¶ 29.  [IR-13 at 5-6, ¶¶ 19, 

23, 25, 29 (APP078-79).]   

The Second Amended Complaint likewise alleges that Markham’s 

infrastructure work enriched the Landowners by providing the Landowners 

with valuable services for which they ultimately did not pay.  [IR-27 at 5-6, 

¶¶ 20-23, 27 (APP135-36).]  Markham’s work for the District “benefit[ed] the 

surrounding property owned by” the Landowners by constructing that 

infrastructure and allowing that land to realize its developmental potential.  

[IR-27 at 6, ¶ 23 (APP136).]   

The Landowners expressly acknowledged these benefits by agreeing 

that their property “will benefit from” the infrastructure improvements “in 

an amount not less than” the value of the assessments required to finance 
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those improvements.  [IR-27, Ex. 1 at 4 (§ 2.2(c)) (APP146), accord id. at 13 

(Art. VIII, subsec. (a)) (APP155).]   

2. Impoverishment. 

The pleadings also allege “impoverishment.”  Both complaints allege 

that Markham has not been paid for its work and that Markham’s 

performance of the infrastructure work cost Markham millions of dollars in 

labor and materials.  [IR-13 at 6, ¶¶ 27, 29 (APP079); IR-27 at 8, ¶¶ 35, 37 

(APP138); see also IR-32 (APP285) (judgment and arbitration award).]  

Markham correspondingly has not been fully paid for this work, to the tune 

of millions of dollars.  [IR-27 at 5-8, ¶¶ 16-19, 29-33, 37 (APP135-38).] 

3. Connection. 

To show a connection between the Landowners’ enrichment and its 

impoverishment, Markham need only allege that the Landowners were 

enriched “at the expense of” Markham.  Third Restatement § 1.  Markham 

has done so here by alleging in both complaints that the Landowners’ 

enrichment—i.e., the undisputed benefit to their property values from the 

infrastructure work that Markham performed—came at Markham’s 

expense.  [See IR-13 at 5-6, ¶¶ 23-24 (APP078-79); IR-27 at 3, 6-8, ¶¶ 6-7, 28-

34 (APP133, APP136-38).] 
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4. Absence of justification. 

“Unjustified enrichment is enrichment that lacks an adequate legal 

basis; it results from a transaction that the law treats as ineffective to work a 

conclusive alteration in ownership rights.  Broadly speaking, an ineffective 

transaction for these purposes is one that is nonconsensual.”  Third 

Restatement § 1 cmt. b. 

Both complaints allege that the Landowners’ enrichment at 

Markham’s expense lacks legal justification.  They allege that the 

Landowners “have not paid anyone” for the benefits to their properties from 

Markham’s infrastructure work and that “[i]t would be unjust to allow [the 

Landowners] to retain such benefit without paying for it.”  [IR-13 at 6, ¶¶ 25-

26, 29 (APP079); IR-27 at 7-8, ¶¶ 30-37 (APP137-38).] 

Moreover, under the Development Agreement, the Landowners 

granted the District authority to enter agreements with contractors to 

complete the various infrastructure improvements for which the District was 

created.  [IR-27, Ex. 1 at 13-14 (APP155-56).]  The District exercised that 

authority when it entered the construction contract with Markham.  [IR-13 

at 4, ¶ 17 (APP077); IR-27 at 5, ¶ 20 (APP135).]  Under the construction 

contract, Markham agreed to complete virtually all the infrastructure 
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improvements detailed in the Development Agreement.  [IR-27 at 5, ¶ 20 

(APP135); IR-30 at 2 (APP264).]  The District promised to “collect when due 

all Assessments,” but the Landowners used their authority over the 

District’s decisionmaking to avoid paying the assessments that had been 

levied on their properties to compensate Markham in accordance with the 

construction contract, while still retaining the benefit of the infrastructure 

work to their properties.  [IR-27 at 7-8, ¶¶ 30-34 (APP137-38); IR-28, Ex. 2 at 

52, § 9.2(a) (APP223).]   

Allowing the Landowners to retain the benefits of Markham’s work 

without paying anyone would make “an ineffective transaction” out of the 

construction contract by impeding the District’s ability to pay Markham.  

Third Restatement § 1 cmt. b.  The parties did not understand or agree that 

Markham would perform infrastructure improvements for free.  Nor did 

they understand or agree that the Landowners would receive the benefits of 

those improvements for free.  Because Markham did not consent to such an 

arrangement, the Landowners’ enrichment lacks a legal justification. 

5. Remedy at law.

To bar relief for unjust enrichment, “[t]he legal remedy . . .  must be 

against the same person from whom relief in equity is sought.”  Loiselle v. 
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Cosas Mgmt. Grp., LLC, 224 Ariz. 207, 211, ¶ 14 (App. 2010).  This inquiry “is 

not controlled by whether the party has an ‘adequate’ remedy at law—in the 

sense of providing all the relief the party desires—but by whether there is a 

contract which governs the relationship between the parties.”  Trustmark Ins. 

Co. v. Bank One, Ariz., NA, 202 Ariz. 535, 541, ¶ 32 n.5 (App. 2002). 

Here, the absence of a contractual relationship between the parties 

apparent in both complaints demonstrates “the absence of any remedy at 

law” by which Markham might otherwise recover from the Landowners the 

balance owed for its completed infrastructure work.  Mousa, 222 Ariz. at 588, 

¶ 29.  Although the Landowners and the District have a contractual 

relationship (the Development Agreement), as do Markham and the District 

(the construction contract), Markham and the Landowners do not.  [IR-13 at 

3-4, ¶¶ 12, 17 (APP076-77); IR-14, Ex. 1 (APP082) (Development Agreement); 

IR-14, Ex. 2 (APP105) (construction agreement); IR-27 at 4-5, ¶¶ 12, 20 

(APP134-35); IR-27, Ex. 1 (APP141) (Development Agreement); IR-30 

(APP263) (construction agreement).]  Thus, Markham’s only legal remedy 

against the Landowners is for unjust enrichment.  Markham’s pleadings 

therefore properly pled unjust enrichment. 
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B. The Restatement confirms Markham’s case should be 
permitted to advance beyond the pleading stage. 

The First Restatement instructed that a claimant who performs a 

contract cannot collect restitution from a benefited non-party “merely 

because of the failure of performance by” the claimant’s contractual 

counterpart.  First Restatement § 110 (emphasis added).  Arizona courts have 

relied upon this rule.  See, e.g., Wang, 230 Ariz. at 320, ¶ 15 (“Arizona courts 

follow Restatement § 110.”).  However, the First Restatement offered little 

explanation for when a claim should or should not be successful. 

Helpfully, the Third Restatement has now clarified the contours of 

First Restatement § 110.  Third Restatement § 25 now explains when a 

claimant should have a valid claim against a benefited non-party:  “If the 

claimant renders to a third person a contractual performance for which the 

claimant does not receive the promised compensation, and the effect of the 

claimant’s uncompensated performance is to confer a benefit on the 

defendant, the claimant is entitled to restitution from the defendant as 

necessary to prevent unjust enrichment.”  Third Restatement § 25.   
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Under this rule, a claimant may pursue an unjust enrichment claim by 

meeting three conditions:  

 (a) Liability in restitution may not subject the defendant to 
a forced exchange (§ 2(4)). 

. . . 

  (b) Absent liability in restitution, the claimant will not be 
compensated for the performance in question, and the defendant 
will retain the benefit of the claimant’s performance free of any 
liability to pay for it. 

  (c) Liability in restitution will not subject the defendant to 
an obligation from which it was understood by the parties that 
the defendant would be free. 

Third Restatement § 25(2).  Markham’s claim against the Landowners 

satisfies these three conditions and therefore should be allowed to proceed. 

1. Requiring the Landowners to pay restitution would not 
subject them to a forced exchange. 

Under Third Restatement § 25(2)(a), a forced exchange does not occur 

“if the benefit realized by the defendant 

(i) is one for which the defendant has expressed a willingness to pay, 

(ii) saves the defendant an otherwise necessary expense, or 

(iii) is realized by the defendant in money.” 
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Third Restatement § 25(2)(a) (emphasis added).  Accordingly, a plaintiff can 

refute the occurrence of a forced exchange by meeting any one of the 

subfactors set out in § 25(2)(a).  Here, Markham has alleged all three. 

The Landowners “expressed a willingness to pay” for Markham’s 

infrastructure work.  Third Restatement § 25(2)(a)(i).  Specifically, they 

created the District to entice Markham to develop their properties, and in 

that process, agreed to bear ultimate responsibility for paying for those 

improvements through assessments levied on their properties.  [IR-13 at 3-

5, ¶¶ 11-18, 23 (APP076-78); IR-27 at 3-7, ¶¶ 11-20, 27-28 (APP133-37).] 

The benefit of Markham’s infrastructure work has also “save[d] the 

[Landowners] an otherwise necessary expense.”  Third Restatement 

§ 25(2)(a)(ii).  That necessary expense was created by the Development 

Agreement, under which the Landowners agreed to pay the District to 

coordinate the completion of certain infrastructure improvements—the 

same improvements that Markham completed pursuant to the construction 

agreement between it and the District.  [IR-27 at 5, ¶ 20 (APP135); IR-27, Ex. 1 

at 4 (APP146); IR-30 (APP263) (construction agreement).]  Markham’s 

performance of its obligations under the construction agreement without pay 

in turn “save[d] the [Landowners] an otherwise necessary expense” that 
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they had agreed to pay under the Development Agreement.  Third 

Restatement § 25(2)(a)(ii). 

Finally, the benefits of Markham’s infrastructure work have been 

“realized by the [Landowners] in money” (as that term is used in the 

Restatement).  Id. § 25(2)(a)(iii).  More precisely, “the benefit conferred on 

the [Landowners] has been directly or indirectly reduced to a money 

equivalent.”  Id. § 25 cmt. c.  The Landowners agreed that their property 

“will benefit from” the infrastructure improvements “in an amount not less 

than” the value of the assessments required to finance those improvements.  

[IR-27, Ex. 1 at 4, 13 (APP146, 155).]  Based on the face value of the bonds 

issued, the value of those assessments was for more than $21 million.  [IR-28 

(APP168).]  The judgment confirming Markham’s $6.5 million arbitration 

award included approximately $4 million for the unpaid balance owed to 

Markham for its infrastructure work.  [IR-32 at 2 (APP286).]  Thus, under the 

Restatement, the Landowners have realized a nearly $4 million benefit from 

Markham’s unpaid work. 

One subfactor under Third Restatement § 25(2)(a) will do, and 

Markham has alleged facts supporting all three.  Requiring the Landowners 

to pay restitution would not subject them to a forced exchange. 
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2. Markham lacks a viable alternative means of 
compensation for its infrastructure work. 

“Absent liability in restitution, [Markham] will not be compensated for 

the performance in question, and the [Landowners] will retain the benefit of 

the [Markham’s] performance free of any liability to pay for it.”  Third 

Restatement § 25(2)(b).  The Landowners’ principal officers control the 

District’s power to bill and collect on the assessments needed to compensate 

Markham, yet they have refused to exercise that authority.  [IR-13 at 6, ¶ 24 

(APP079); IR-27 at 3, 6-7, ¶¶ 6-7, 24-25, 28-31 (APP133, APP136-37).]  In other 

words, the Landowners gave themselves the power to collect on the 

assessments levied on their properties and agreed to collect the assessments 

from themselves, but when the time came to pay, they refused. 

The Landowners have no reason to reconsider their current position.  

So unless this case proceeds, Markham will not be compensated, and the 

Landowners “will retain the benefit of the claimant’s performance free of 

any liability to pay for it.”  Third Restatement § 25(2)(b).  Put another way, 

the Landowners “stand to obtain a valuable benefit at [Markham’s] expense 

without paying anyone for it.”  Id. § 25 cmt. b (emphasis added). 
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Markham’s existing judgment against the District does not alter the 

analysis.  Markham’s unjust enrichment claim is not an “attempt to recover 

from [the Landowners] instead of pursuing a claim against [the District].”  

Third Restatement § 25 cmt. b, illus. 3 (emphasis added).  It is currently 

Markham’s only opportunity for recovery due to the unique circumstances 

this case presents:  the District cannot satisfy the judgment because the 

Landowners failed to pay the assessments.  Put another way, the 

Landowners’ refusal to collect from themselves assures that “[a]bsent 

liability in restitution, [Markham] will not be compensated for [its 

infrastructure work].”  Third Restatement § 25(2)(b). 

Nor, relatedly, does Markham’s claim pose a risk of double recovery.  

“A theory of unjust enrichment is unavailable only to a plaintiff if that 

plaintiff has already received the benefit of her contractual bargain.”  Adelman 

v. Christy, 90 F. Supp. 2d 1034, 1045 (D. Ariz. 2000) (citing USLife Title Co. of 

Ariz. v. Gutkin, 152 Ariz. 349, 355 (App. 1986)).  Markham has not received 

the benefit of its bargain with the District under the construction contract.  

Unless the Landowners suddenly decide to collect on the assessments, 

Markham will never realize that benefit. 
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The liability created by the assessments on the Landowners’ properties 

also fails to rebut Markham’s satisfaction of this condition.  The Landowners’ 

enrichment at Markham’s expense was not a “foreseeable and accepted 

consequence” of the construction agreement that governed the deal between 

Markham and the District.  Third Restatement § 25 cmt. f, illus. 19.  Exactly 

the opposite.  The Landowners “initiate[d]” the District’s creation and used 

their control of the District to “encourage[]” it to enter the construction 

agreement with Markham “with the purpose and effect of enhancing the 

value of [the Landowners’ properties].”  Id., illus. 20.  Thus, the Landowners’ 

enrichment at Markham’s expense was not merely the unfortunate 

realization of a known risk of doing business with the District, but the direct 

result of the Landowners’ actions to avoid the obligation they accepted as a 

condition of the District’s creation—namely, making assessment payments. 

3. It was never understood that the Landowners would not 
pay for Markham’s work. 

Finally, it was never “understood by the parties” that the Landowners 

would “be free” of any responsibility to pay for Markham’s infrastructure 

work.  Third Restatement § 25(2)(c).  This kind of understanding exists (i) if 

the defendant’s liability is “contractually limited” or (ii) if a “fair 
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interpretation of the parties’ agreements” evinces such an arrangement.  Id. 

§ 25 cmt. b.  The Landowners’ obligation to pay for Markham’s 

infrastructure work was not “contractually limited” under the Development 

Agreement, the construction contract, or any other agreement.  Id. § 25 cmt. 

b.  Nor does a “fair interpretation of the parties’ agreements” suggest that 

anyone ever had that understanding.  Id. 

Rather, the Landowners bore ultimate responsibility for funding 

Markham’s work.  The Landowners also understood and agreed that 

additional debt could be placed on their properties to the extent necessary 

to cover any cost overruns.  [IR-27 at 6-7, ¶ 28 (APP136-37).]  Thus, the 

Landowners could not reasonably have understood that they would be free 

of any obligation to pay for the cost of Markham’s work.  Third Restatement 

§ 25 accordingly confirms that Markham’s pleadings properly pled unjust 

enrichment. 

C. Arizona law allows for restitution against an enriched 
contractual non-party who fails to pay anyone for the benefit 
received. 

Existing Arizona law reinforces the conclusion that Markham has pled 

a valid unjust enrichment claim against the Landowners.  Consistent with 

Third Restatement § 25, Arizona courts have long observed that restitution 
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may be warranted when a defendant is enriched by a plaintiff’s performance 

of a contract with another party who fails to perform.   

For example, in Flooring Systems, Inc. v. Radisson Group, Inc., 160 Ariz. 

224, 227 (1989), the Supreme Court reversed the dismissal of a 

subcontractor’s unjust enrichment claim against an owner that had 

deliberately failed to pay either the contractor or the subcontractor the 

balance owed for the subcontractor’s completed work.  The Court held that 

“to permit [the owner] to retain the full benefit of [the subcontractor’s] work 

at [the subcontractor’s] expense may be unjust.”  Id.  “[A] court need not find 

that the defendant intended to compensate the plaintiff for the services 

rendered or that the plaintiff intended that the defendant be the party to 

make compensation.”  Id.  Instead, the plaintiff need only show “that it was 

not intended or expected that the services be rendered or the benefit 

conferred gratuitously, and that the benefit was not ‘conferred officiously.’”  

Id. 

As this Court later explained, Flooring Systems demystified what had 

been seen as inconsistent authority regarding restitution claims against 

enriched contractual non-parties.  It did so by defining “two types” of cases.  

Williamson v. PVOrbit, Inc., 228 Ariz. 69, 74, ¶ 27 (App. 2011) (citation 
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omitted).  “The plaintiff prevails only in the first group of cases” where, as 

Markham has alleged here, “the defendant paid no one for the benefits 

received.”  Id.; accord Murdock-Bryant, 146 Ariz. at 54 (affirming judgment for 

subcontractor on unjust enrichment where subcontractor’s services were 

necessary to enriched non-party’s separate contractual obligations); Com. 

Cornice, 154 Ariz. at 39 (reversing dismissal of unjust enrichment claim 

where owner only paid for part of amount due to subcontractor); Constanzo 

v. Stewart, 9 Ariz. App. 430, 432 (1969) (affirming judgment for subcontractor 

for unjust enrichment where owner paid no one for work performed). 

The defendant prevails only in the second group of cases, where the 

contractual non-party has “paid in full, but paid someone to whom he was 

contractually liable for payment rather than the plaintiff, who actually 

provided the materials or services.”  Williamson, 228 Ariz. at 74, ¶ 27.  In 

those cases, the defendant has already paid for the benefits received and 

bears no blame for the breaching party’s failure to pay the plaintiff.  Id.; 

accord A M Leasing Ltd. v. Baker, 163 Ariz. 194, 198-99 (App. 1989) (no unjust 

enrichment where owner “gave consideration by fully performing its 

obligations”); Stratton v. Inspirational Consol. Copper Co., 140 Ariz. 528, 530-31 

(App. 1984) (owner who paid contractor in full not unjustly enriched by 
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subcontractor’s uncompensated work); Advance Leasing & Crane Co. v. Del E. 

Webb Corp., 117 Ariz. 451, 453 (App. 1977) (no unjust enrichment where 

defendant “paid . . . the contractual price”). 

Yet as the Third Restatement points out, even the second group of 

cases “carr[ies] the reasonable implication, even if they do not state directly, 

that the plaintiff’s restitution claim would be viable if the benefits in question 

had not been paid for.”  Third Restatement § 25 reporter’s note b.  Indeed, a 

decision denying restitution when the defendant has retained the benefit 

without paying anyone, just as the Landowners have done here, “is today a 

distinct rarity.”  Id.  Arizona is not one of those rare jurisdictions.  Arizona 

instead numbers among those jurisdictions which, consistent with Third 

Restatement § 25, generally “allow furnishers of labor and materials to 

recover from property owners not in privity of contract with them.”  Mike 

Glynn & Co. v. Hy-Brasil Rests., Inc., 914 N.E.2d 103, 109 n.13 (Mass. App. Ct. 

2009) (collecting cases). 

* * * 

In sum, Markham stated a valid unjust enrichment claim against the 

Landowners.  The Third Restatement confirms Markham’s case should be 

allowed to proceed, as does other Arizona law.  This Court should reverse. 
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II. The superior court erred by ending this case at the pleading stage. 

Because Markham stated a valid unjust enrichment claim against the 

Landowners, the superior court erred by ending Markham’s case at the 

pleading stage.   

The superior court may dismiss for failure to state a claim “only if as a 

matter of law plaintiffs would not be entitled to relief under any 

interpretation of the facts susceptible to proof.”  Coleman, 230 Ariz. at 356, 

¶ 8 (internal quotation marks and brackets omitted).  Here, the superior 

court concluded that Markham could not obtain any relief because (1) Wang 

Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 314 (App. 2012), required 

Markham to allege that the Landowners “engaged in improper conduct,” 

and (2) Markham failed to do so.  [IR-41 at 3 (APP069).]  But Wang’s 

improper-conduct standard does not apply to this case, meaning both the 

First and Second Amended Complaints stated claims for unjust enrichment.  

Moreover, even if Wang’s improper-conduct standard applies, the superior 

court erred by denying Markham’s Motion for Leave to Amend because the 

Second Amended Complaint satisfied this standard. 
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A. Wang’s improper-conduct requirement applies only to unjust 
enrichment claims against landlords for tenant-contracted 
improvements to leasehold interests. 

1. Wang expressly limited its holding to the landlord/
tenant context, as later authority and the authority it 
relied upon confirms. 

Wang addressed a narrow issue: “the viability of an unjust enrichment 

claim against an owner for improvements made by its tenant.”  230 Ariz. 319, 

¶ 12 (emphasis added).  In that context, and only in that context, this Court 

held that “a contractor hired by a tenant to make improvements to leasehold 

premises, or subcontractors retained by that contractor, can recover unpaid 

monies for making tenant improvements from the property owner only 

when that owner has engaged in improper conduct.”  Id. at 320, ¶ 17 

(emphasis added).  Indeed, this Court has since clarified that Wang merely 

“articulated a limitation upon the reach of unjust enrichment claims in 

situations involving subcontractors, tenants, and property owners.”  Beauchamp 

Law Office PC v. Gust Rosenfeld PLC, No. 1 CA–CV 17–0250, 2018 WL 1868033, 

at *3, ¶ 18 (Ariz. App. Apr. 19, 2018) (mem.) (emphasis added). 

Wang’s express reliance on out-of-state authority, DCB Construction Co. 

v. Central City Development Co., 965 P.2d 115 (Colo. 1998), confirms this 

context-based limitation of Wang’s “improper conduct” rule.  See Wang, 230 
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Ariz. at 320, ¶ 15 (“We agree with and adopt the holding in DCB Construction 

[adopting the improper conduct standard].”).  DCB emphasized that its 

holding applied exclusively to the landlord-tenant context: “[W]e hold that 

injustice in this context requires some type of improper, deceitful, or 

misleading conduct by the landlord.”  965 P.2d at 122 (emphasis added)).  

The Colorado Supreme Court later confirmed this limitation by explaining 

that DCB’s “requirement of malfeasance is specific to a contractor’s claim 

that the landlord was unjustly enriched and did not extend to all unjust 

enrichment circumstances.”  Lewis v. Lewis, 189 P.3d 1134, 1142 (Colo. 2008) 

(emphasis added).  The court expressly called it an “exception,” id., which 

“applies only in situations where a landlord receives a benefit from a failed 

contract between a tenant and a party working at the tenant’s behest,” id. at 

1143 n.5.  Therefore, Wang could not have intended to invent a new 

“improper conduct” standard applicable to apply to every situation, merely 

by agreeing with DCB’s limited holding. 

By its own terms, then, Wang’s improper-conduct requirement does 

not apply here.  The District is not the Landowners’ tenant.  The District did 

not contract with Markham “to make improvements to leasehold premises.”  

Wang, 230 Ariz. at 320, ¶ 17.  And the District did not enlist Markham’s 
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services of its own volition and for its own benefit.  Instead, the District 

contracted with Markham for the Landowners’ benefit, and the Landowners 

contractually agreed that they would benefit from the work.  Unlike in Wang, 

the Landowners’ “rights of choice” are not implicated by the possibility of 

being held liable here, and the Landowners are not being held liable “merely 

because [they] owned the property.”  Id. at 319, ¶ 14.  Accordingly, “the 

holding in Wang regarding improper conduct does not apply.”  Beauchamp, 

2018 WL 1868033, at *3, ¶ 18. 

2. The rationale for Wang’s rule also does not apply to 
Markham’s unjust enrichment claim. 

Requiring Markham to plead additional facts about improper conduct 

before permitting its case to proceed would also fail to serve the purpose for 

which this Court adopted DCB’s holding in Wang.  Wang’s improper-

conduct standard aims to avoid making landlords “unwitting guarantors of 

their tenants’ contracts for improvements.”  230 Ariz. at 320, ¶ 18; accord 

DCB, 965 P.2d at 122 (refusing to “adopt a rule that essentially makes the 

landlord an insurer of the risk assumed by contractors in extending credit to 

tenants”). In other words, the landlord-tenant context raises unique 

considerations, which justifies creating “this exception because tenants 
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frequently contract for improvements to leased property, and therefore the 

law must be sufficiently predictable so that the appropriate parties can 

adequately calculate and make adjustments for the risks they face.”  Lewis, 

189 P.3d at 1142 (cleaned up). 

But here, Markham’s claim does not try to impose unsolicited expenses 

upon the Landowners.  Rather, Markham’s claim, like the improper-conduct 

rule itself, “comports with the Arizona-adopted principle that unjust 

enrichment should not be used to saddle entities with expenses they chose 

not to incur.”  Wang, 230 Ariz. at 320.  To the contrary, the Landowners—the 

same ones who created, agreed to fund, and ultimately control the District—

are the ones who directed the District to enter the construction agreement 

with Markham for their own benefit, and with the expectation that they 

would ultimately pay for Markham’s work.  Because Markham’s claim does 

not make the Landowners the unwitting insurers of an independently 

interested party’s contractual arrangement, the rationale for Wang’s 

improper-conduct requirement does not apply. 

Tellingly, the Third Restatement would bar the subcontractor’s claim 

in Wang because it involved a “forced exchange,” Third Restatement 

§ 25(2)(a), and would “subject the defendant to an obligation from which it 
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was understood by the parties that the defendant would be free,” id. 

§ 25(2)(c).  But as noted above, the Third Restatement would permit 

Markham’s case to continue.  Neither DCB nor apparently Wang had the 

benefit of Third Restatement because it came too late for those cases—more 

than a decade later in after DCB and the same year as Wang was being 

briefed.  Although both courts relied on First Restatement § 110, that 

provision—with its use of the word “merely”—fails to provide the same 

clarity as the Third Restatement.  Cf. First Restatement § 110 (“A person who 

has conferred a benefit upon another as the performance of a contract with 

a third person is not entitled to restitution from the other merely because of 

the failure of performance by the third person.” (emphasis added)).  The 

Third Restatement, which “superseded the First Restatement in 2011,” 

KnightBrook Ins. Co. v. Payless Car Rental Sys. Inc., 243 Ariz. 422, 426, ¶ 19 

(2018), uses First Restatement § 110 “as a starting point” by confirming that 

the other contracting party’s non-performance “does not necessarily mean 

that [the non-party] has been enriched at [the claimant’s] expense” or that 

“any enrichment of [the non-party] is necessarily unjust.”  Third Restatement 

§ 25 cmt. b (emphasis added).  But even in those cases, “the claimant is 
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entitled to restitution from the defendant as necessary to prevent unjust 

enrichment.”  Id. § 25(1). 

For these reasons, Wang’s improper-conduct requirement does not 

apply to this case and the superior court erred in dismissing on that basis. 

B. Even if Wang applies, this case should not be ended at the 
pleading stage. 

Even if Wang’s improper-conduct requirement applies, the superior 

court erred by denying Markham leave to amend its complaint before 

allowing it to conduct discovery. 

1. Improper conduct is a context-driven, fact-specific 
inquiry that only requires allegations supporting an 
inference of some type of wrongdoing by the defendant. 

Improper conduct does not present a high bar.  Although more blatant 

forms of misconduct such as fraud or coercion will clear it, deliberately 

deceitful or misleading conduct is not necessary.  A complaint need only 

include allegations that support an inference of “some form of improper 

conduct.”  Wang, 230 Ariz. at 319, ¶ 14 (emphasis added); accord DCB, 965 

P.2d at 122 (“some type of improper, deceitful, or misleading conduct” 

(emphasis added)). 

Moreover, the occurrence of improper conduct, like the existence of 

quasi-contracts themselves, is inherently fact- and context-specific.  For 
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example, in DCB, upon which Wang relied, the improper conduct depended 

upon whether the landlord’s actions “improperly created the impression 

that either [it] or [its tenant] would pay for the work being done.”  DCB, 965 

P.2d at 123.  Colorado courts applying the “‘particularized analysis’ of DCB” 

have since explained that “the inquiry will depend to a large extent on the 

facts of the specific case.”  Redd Iron, Inc. v. Int’l Sales & Servs. Corp., 200 P.3d 

1133, 1138 (Colo. App. 2008).  And they, like DCB and Wang, have answered 

that inquiry after the pleading stage by examining the evidence and 

determining what inferences a factfinder might reasonably draw from that 

evidence.  See, e.g., Walshe v. Zabors, 178 F. Supp. 3d 1071, 1087-88 (D. Colo. 

2016) (denying summary judgment even though “Plaintiff’s alleged claim in 

the Complaint does not identify improper conduct” because plaintiff 

“provided evidence raising factual issues” regarding improper conduct).  

Thus, so long as there is “some set of facts” from which improper conduct 

might be inferred, whether the Landowners acted improperly, like the 

existence of bad faith, should be left to a factfinder rather than resolved on 

the pleadings.  Shepherd v. Costco Wholesale Corp., 250 Ariz. 511, 514, ¶ 16 

(2021) (reversing dismissal where “complaint contains allegations from 
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which [plaintiff] may be able to prove some set of facts showing [defendant] 

did not act in good faith” (citation omitted)). 

Simply put, if Wang applies, all that matters at this stage is whether the 

Second Amended Complaint’s allegations and exhibits reasonably support 

an inference that the Landowners engaged in improper conduct by causing 

the District not to pay for the infrastructure work that Markham completed.  

They do. 

2. The Second Amended Complaint’s allegations and 
exhibits support an inference of improper conduct by the 
Landowners. 

The Second Amended Complaint alleged facts that support an 

inference of improper conduct by the Landowners.   

Specifically, two actions together permit an inference of improper 

conduct.  First, the Landowners caused the improvements to be made by 

signing the Development Agreement and agreeing to equally apportion the 

costs of the work.  [IR-27 at 4-5, ¶¶ 12, 17, 19 (APP134-35).]  Second, the 

Landowners, who control the District’s Board, have caused the District to 

refuse to collect the assessments from themselves, which predictably caused 

the District to stick Markham with an unpaid bill for nearly $4 million.  [Id. 

at 5, 7, ¶¶ 16, 29-32 (APP135, 137).]  This improper conduct allowed the 
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Landowners to enrich themselves at Markham’s expense, which is the very 

core of unjust enrichment. 

The Landowners set the train in motion and then caused it to run off 

the rails.  They are not innocent third parties or unwitting insurers.  Unlike 

in Wang, therefore, the Landowners would be liable not “merely because 

[they] owned the property and the contractor was treated unjustly by the 

tenant.”  Wang, 230 Ariz. at 319, ¶ 14 (emphasis added).  They would be 

liable because their own conduct caused the District not to pay Markham. 

Moreover, obliging the Landowners to pay restitution for their role in 

the District’s breach of the construction contract with Markham would not 

threaten the Landowners’ “rights of choice” or “effectively force [the 

Landowners] into a legal relationship with [Markham].”  Wang, 230 Ariz. at 

319, ¶ 14.  It would not make the Landowners liable “merely” due to the 

District’s failure to pay Markham.  Id.; accord First Restatement § 110 (same).  

Nor would it “cast [the Landowners] in the role as an insurer” of every 

contract for improvements to properties located within the District.  Wang, 

230 Ariz. at 319, ¶ 14.  Exactly the opposite: it would properly credit the 

Landowners’ free choice to form and fund the District by holding them 
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responsible for their active role in rendering the District incapable of 

fulfilling its contractual obligations to Markham. 

Contrary to the superior court’s conclusion, the Second Amended 

Complaint alleged facts that, together with its exhibits, support an inference 

of improper conduct by the Landowners.  Thus, even if Wang applies, the 

Second Amended Complaint stated a claim for unjust enrichment against 

the Landowners.  The superior court abused its discretion by denying 

Markham’s request for leave to file it. 

C. The Landowners’ other arguments made below fail to provide 
a valid reason for affirming the superior court’s ruling. 

In arguing for dismissal and against granting leave to amend below, 

the Landowners raised three other arguments in addition to their argument 

that Markham failed to satisfy Wang’s improper-conduct requirement.  Each 

of them fails. 

First, the Landowners contended that the mere levying of assessments 

on their properties meant that they have not been unjustly enriched.  [IR-24 

at 5-6; IR-35 at 3-5; IR-38 at 4-5.]  But even though the assessments have been 

levied, they have not been paid.  [IR-27 at 5, ¶ 16 (APP135); IR-29, Attachment 

A at 2 (APP260) (“[T]he District has never . . . enforced the collection of 
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delinquent Assessments”); see also IR-13 at 6, ¶ 29 (APP079) (“[N]o one has 

paid for any of the infrastructure improvements performed by Markham”); 

IR-27 at 8, ¶ 37 (APP138) (same); IR-13 at 6, ¶¶ 25 (APP079) (“they have not 

paid anyone”); IR-27 at 8, ¶ 33 (APP138) (same).]   

As explained above (Argument § I.C), Arizona distinguishes between 

cases of “two types: one in which the defendant paid no one for the benefits 

received; the other in which the defendant paid in full, but paid someone to 

whom he was contractually liable for payment rather than the plaintiff, who 

actually provided the materials or services.”  Williamson, 228 Ariz. at 74, ¶ 27 

(citation omitted).   

Here, regardless of whether assessments have been levied on their 

properties, Markham has alleged that the Landowners have not paid them.  

This fact places this case squarely in the first category, in which “[t]he 

plaintiff prevails.”  Id. (citation omitted).  

Below, the Landowners relied on Advance Leasing & Crane Co. v. Del E. 

Webb Corp., 117 Ariz. 451 (App. 1977).  [IR-24 at 5-6.]  But as explained above 

(Argument § I.C), in Advance Leasing the defendant had actually “paid . . . 

the contractual price.”  117 Ariz. at 453.  That places Advance Leasing in the 

second category of cases, in which the defendant paid someone in full.  
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Although the defendant should prevail in that category, Markham should 

prevail when, as here, the defendants have paid no one. 

Second, the Landowners suggested that the construction agreement, 

which governs the relationship between Markham and the District, bars 

Markham’s unjust enrichment claim against the Landowners.  [IR-24 at 9-10; 

IR-35 at 7; IR-38 at 5.]  Not so.  The construction agreement does not 

“govern[] the relationship of the parties” here—namely, Markham and the 

Landowners—but the relationship between Markham and the District.  

Brooks v. Valley Nat’l Bank, 113 Ariz. 169, 174 (1976).  As explained above 

(Argument § I.B.2), and consistent with the Third Restatement, Markham’s 

unjust enrichment claim is not an “attempt [] to recover from [the 

Landowners] instead of pursuing a viable contract claim against [the 

District].”  Third Restatement § 25 cmt b., illus. 3 (emphasis added).  

Markham simply seeks to hold the Landowners responsible for using their 

control of the District to enrich themselves at Markham’s expense by 

thwarting Markham’s contractual remedies against the District.  Thus, the 

construction agreement between Markham and the District does not bar 

Markham’s unjust enrichment claim against the Landowners. 
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Third, the Landowners insisted that Markham’s claim is barred by the 

statute of limitations and doctrine of laches.  [IR-24 at 10-12; IR-35 at 8-10; 

IR-38 at 5-6.]  The superior court rightly refused to reach these “factually 

intense arguments.”  [IR-41 at 4 (APP070).]  As Markham explained to the 

superior court, both defenses depend upon the resolution of yet-to-be-

resolved factual issues regarding the date that Markham’s claim against the 

Landowners started to accrue and, relatedly, how long Markham actually 

waited to bring it.  [IR-34 at 9-10.]  Therefore, those arguments, like the 

others, fail to provide a valid alternative basis for ending Markham’s case at 

the pleading stage. 

D. Affirming the superior court’s ruling would invite mischief. 

Big picture, the superior court’s ruling isn’t just wrong for this case: its 

overly technical approach to the equitable doctrine of unjust enrichment is 

an open invitation to abuse Arizona’s revitalization district program.  As 

shown above (Argument § I), a property owner cannot use a third-party 

intermediary to avoid paying for work done at that owner’s behest, and for 

that owner’s benefit.  Arizona law does not condone an arrangement where 

an owner arranges and agrees to pay for work, including work that 

ultimately gets completed by a third party, but then refuses to pay anyone 
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after the work is done.  The law rejects this arrangement.  This is true even 

when an intermediary sits between the owner and the worker, and the 

owner’s refusal to pay the intermediary causes the intermediary to breach 

its contract with the worker.  In that case, when the worker lacks a direct 

contract with the owner, the worker has a claim for unjust enrichment 

against the owner.   

That is exactly what happened here.  Here, the Landowners planned 

for and requested the infrastructure improvements.  They made it look like 

they would pay for them via assessments levied on their land that were 

supposed to be billed by and paid to the District.  They then used their 

control of the District to avoid collecting on the assessments.  Under these 

facts, Markham may pursue a claim for unjust enrichment against the 

Landowners. 

This rule applies when the intermediary is independent, such as a 

general contractor who sits between an owner and a subcontractor.  An 

owner cannot stiff its contractor and then throw up its hands if, after the 

contractor fails to pay, the subcontractor seeks restitution from the owner.  

This rule should apply with particular force in a case like this, where the 

intermediary is not independent.  Here, the Landowners control the District.  
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One man—Mark Stapp—is the Chairman of the District.  He is also the 

President and Director of each of the Landowners.  [IR-27 at 3, ¶ 6 (APP133).]  

The District Board consists solely of the Landowners’ Representatives.  [IR-

27, Ex. 1 at 4-5 (APP146-47).]  Mark Stapp signed the Development 

Agreement on behalf of the Landowners, and then two weeks later turned 

around and signed the construction agreement with Markham on behalf of 

the District.  [IR-27, Ex. 1 at 18 (APP160) (Development Agreement signed 

by Stapp on behalf of Landowners); IR-30 at 21 (APP283) (construction 

agreement signed by Stapp on behalf of District).]  This reasonably suggests 

that the only reason Markham has not been paid is because the Landowners 

refuse to collect money from themselves to pay for the work. 

Allowing the Landowners to retain the undisputed benefits of 

Markham’s work without paying anyone would not just grant them a 

windfall.  It would invite mischief by incentivizing people to use contractual 

intermediaries to avoid paying for work that they requested and were 

supposed to pay for. 

This case highlights just one of the dangers of such a cynical rule.  The 

Landowners used Arizona law to create the District and put themselves in 

charge of it.  They obtained financing by causing the District to issue bonds 
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secured by assessments on their own properties.  They committed to 

spending the bond money on infrastructure to benefit their own land.  But 

they then used their control of the District to avoid collecting on those 

assessments when the time came to pay for the improvements.  By allowing 

the Landowners to escape liability, the superior court’s ruling invites other 

developers to similarly exploit this system for their own advantage. 

* * * 

In sum, the superior court erred by finding that Markham had to plead 

that the Landowners engaged in improper conduct to state a claim for unjust 

enrichment.  Arizona law does not generally require proof of improper 

conduct to prevail on an unjust enrichment claim, let alone require such 

detailed allegations in a complaint.  Wang’s improper-conduct requirement 

applies solely to unjust enrichment claims against owners for tenant-

contracted improvements to leasehold property.  To end this case at the 

pleading stage fails to recognize the narrowness of Wang’s holding, the 

caselaw upon which it is based, and longstanding Arizona authority holding 

otherwise.  It would also undermine the fundamentally equitable purpose 

of providing restitution for unjust enrichment.  The Court should reverse. 
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REQUEST FOR ATTORNEYS’ FEES 

Markham requests its attorneys’ fees under ARCAP 21 and A.R.S. § 12-

341.01.  

CONCLUSION 

The Court should vacate the judgment, reverse the denial of leave to 

amend, reverse the dismissal, and remand for further proceedings. 

RESPECTFULLY SUBMITTED this 20th day of March, 2023. 

OSBORN MALEDON, P.A. 

By /s/ Eric M. Fraser  
Thomas L. Hudson 
Eric M. Fraser 
2929 N. Central Ave., Ste. 2100 
Phoenix, Arizona 85012 
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Dec. 22, 2021SUMMONS6.

Dec. 22, 2021SUMMONS7.

Dec. 22, 2021SUMMONS8.

Dec. 22, 2021SUMMONS9.

Dec. 22, 2021SUMMONS10.

Dec. 22, 2021SUMMONS11.

Dec. 22, 2021SUMMONS12.

Feb. 3, 2022[PART 1 OF 3] FIRST AMENDED COMPLAINT13.

Feb. 3, 2022[PART 2 OF 3] FIRST AMENDED COMPLAINT14.

Feb. 3, 2022[PART 3 OF 3] FIRST AMENDED COMPLAINT15.

Mar. 8, 2022AFFIDAVIT OF SERVICE16.

Mar. 8, 2022AFFIDAVIT OF SERVICE17.

Mar. 8, 2022AFFIDAVIT OF SERVICE18.

Mar. 8, 2022AFFIDAVIT OF SERVICE19.

Mar. 21, 2022ACCEPTANCE OF SERVICE20.

Apr. 6, 2022DEFENDANTS’ MOTION TO DISMISS AMENDED COMPLAINT21.

Apr. 7, 2022NOTICE OF ERRATA22.

Apr. 19, 2022DEFENDANTS’ RULES 7.1(H) AND 12(J) CERTIFICATE OF GOOD
FAITH CONSULTATION REGARDING MOTION TO DISMISS

23.
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Filed DateDocument NameNo.

Apr. 22, 2022[PART 1 OF 2] DEFENDANTS’ MOTION TO DISMISS AMENDED
COMPLAINT

24.

Apr. 22, 2022[PART 2 OF 2] DEFENDANTS’ MOTION TO DISMISS AMENDED
COMPLAINT

25.

May. 11, 2022[PART 1 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

26.

May. 11, 2022[PART 2 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

27.

May. 11, 2022[PART 3 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

28.

May. 11, 2022[PART 4 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

29.

May. 11, 2022[PART 5 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

30.

May. 11, 2022[PART 6 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

31.

May. 11, 2022[PART 7 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

32.

May. 11, 2022[PART 8 OF 8] PLAINTIFF’S MOTION FOR LEAVE TO AMEND FIRST
AMENDED COMPLAINT

33.

May. 11, 2022PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO DISMISS34.

May. 23, 2022[PART 1 OF 2] DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION
TO DISMISS AMENDED COMPLAINT

35.

May. 23, 2022[PART 2 OF 2] DEFENDANTS’ REPLY BRIEF IN SUPPORT OF MOTION
TO DISMISS AMENDED COMPLAINT

36.

May. 31, 2022NOTICE OF ERRATA TO DEFENDANTS’ MOTION TO DISMISS
AMENDED COMPLAINT (FILED APRIL 22, 2022) AND DEFENDANTS’
REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS AMENDED
COMPLAINT (FILED MAY 23, 2022)

37.

May. 31, 2022DEFENDANTS’ RESPONSE TO PLAINTIFF’S MOTION FOR LEAVE TO
AMEND FIRST AMENDED COMPLAINT

38.

Jun. 13, 2022PLAINTIFF’S REPLY IN SUPPORT OF MOTION FOR LEAVE TO AMEND
COMPLAINT

39.
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Electronic Index of Record

MAR Case # CV2021-054458

Filed DateDocument NameNo.

Jun. 21, 2022ME: ORAL ARGUMENT SET [06/16/2022]40.

Sep. 1, 2022ME: UNDER ADVISEMENT RULING [08/26/2022]41.

Sep. 6, 2022[PART 1 OF 2] NOTICE OF LODGING OF PROPOSED FORM OF
JUDGMENT

42.

Sep. 6, 2022[PART 2 OF 2] NOTICE OF LODGING OF PROPOSED FORM OF
JUDGMENT

43.

Sep. 12, 2022NOTICE OF FIRST EXTENSION TO FILE OBJECTION TO FORM OF
JUDGMENT

44.

Oct. 24, 2022FINAL JUDGMENT45.

Nov. 18, 2022[PART 1 OF 2] NOTICE OF APPEAL46.

Nov. 18, 2022[PART 2 OF 2] NOTICE OF APPEAL47.

APPEAL COUNT: 1

RE: CASE: UNKNOWN

DUE DATE: 12/16/2022

CAPTION: MARKHAM CONTRACTING CO INC VS CAHAVA SPRINGS
PHASE

EXHIBIT(S): NONE

LOCATION ONLY: NONE

SEALED DOCUMENT: NONE

DEPOSITION(S): NONE

TRANSCRIPT(S): NONE
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MARKHAM CONTRACTING CO INC VS CAHAVA SPRINGS PHASE

Electronic Index of Record

MAR Case # CV2021-054458

COMPILED BY: victoria.uko on December 8, 2022; [2.5-17026.63]
\\ntfsnasnew\c2c\C2C-7\CV2021-054458\Group_01

CERTIFICATION: I, JEFF FINE, Clerk of the Superior Court of Maricopa
County, State of Arizona, do hereby certify that the above listed Index of
Record, corresponding electronic documents, and items denoted to be
transmitted manually constitute the record on appeal in the above-entitled
action.

The bracketed [date] following the minute entry title is the date of the
minute entry.

CONTACT INFO: Clerk of the Superior Court, Maricopa County, Appeals
Unit, 175 W Madison Ave, Phoenix, AZ 85003; 602-372-5375
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  Clerk of the Superior Court 
  *** Electronically Filed *** 
  09/01/2022 8:00 AM 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

 
CV 2021-054458  08/26/2022 
   

 

Docket Code 926 Form V000A Page 1  
 
 

 CLERK OF THE COURT 
HONORABLE SARA J. AGNE J. Holguin 
 Deputy 
  
   
  
MARKHAM CONTRACTING CO INC KAREN A PALECEK 
  
v.  
  
CAHAVA SPRINGS PHASE I INC, et al. J CHRISTOPHER GOOCH 
  
  
  
 JUDGE AGNE 
  
  

 
 

UNDER ADVISEMENT RULING 
 
 

See Orders set in LATER 

 
Courtroom 912 – East Court Building  
 

 2:30 p.m. This is the time set for an Oral Argument on Plaintiff’s First Amended 
Complaint, filed February 3, 2022, Defendants' Motion to Dismiss Amended Complaint filed 
April 22, 2022, and Plaintiff’s Motion for Leave to Amend First Amended Complaint filed May 
11, 2022 via Court Connect. Plaintiff Markham Contracting Co., Inc. is represented by counsel, 
Karen A. Palecek. Defendants Cahava Springs Phase I, Inc., Cahava Springs Development 
Corporation, Morningstar Road Properties, Inc., Cahava Springs Community Association, Mark 
Stapp, Annie Mathisen and Peter Mathisen are represented by counsel, J. Christopher Gooch.  
 
 A record of the proceedings is made digitally in lieu of a court reporter. 
 
 Discussion is held regarding the status of the case.  
 
 The Court has received and reviewed Plaintiff’s First Amended Complaint, filed 
February 3, 2022, Defendants' Motion to Dismiss Amended Complaint filed April 22, 2022, and 
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Plaintiff’s Motion for Leave to Amend First Amended Complaint filed May 11, 2022 and 
subsequent filings related thereto.. 
 
 Oral Argument commences.  
 
 IT IS ORDERED taking these matter under advisement.  
 
 3:11 p.m. Matter concludes.  
 
 LATER: 

 

 The Court received and reviewed Plaintiff’s First Amended Complaint, filed February 3, 
2022 (“FAC”); Defendants’ Motion to Dismiss Amended Complaint filed April 22, 2022 
(“Motion to Dismiss”); Plaintiff’s Motion for Leave to Amend First Amended Complaint filed 
May 11, 2022 (“Motion for Leave to Amend”); as well as subsequent filings related thereto. The 
Court has considered the filings and arguments of the Parties, the relevant authorities and 
applicable law, as well as the entire record of the case. The Court hereby finds as follows. 
 

On February 27, 2017, Plaintiff entered into a construction agreement with Cahava 
Springs Revitalization District (“CSRD”) for construction of infrastructure improvements. (FAC 
¶17.) CSRD had previously entered into a District Development and Waiver Agreement with 
Defendant Cahava Springs Development Corporation, Defendant Cahava Springs Phase 1, Inc., 
Defendant Morningstar Road Properties, Inc., and their respective successors in title. (FAC ¶12.) 
(Defendant Cahava Springs Community Association (“CSCA”) was later created and now owns 
real property in CSRD.) (See FAC ¶12.) Cahava Springs Phase I, Inc., Cahava Springs 
Development Corporation, Morningstar Road Properties, Inc., and Cahava Springs Community 
Association (collectively, “Property Owner Defendants”) each own certain parcels in CSRD. See 
id.  

 
After construction of the infrastructure, a dispute arose between Plaintiff and CSRD. 

(FAC ¶20.) Plaintiff obtained an Arbitration Award against CSRD that was later confirmed in 
CV2020-017067 which is in collection proceedings. (FAC ¶21.) As the Parties noted at oral 
argument, UMB Bank N.A. also has a matter pending, CV2022-006277, against the Property 
Owner Defendants, as well as CS DEVCO, LLC, and Cahava Springs Investments, Inc., 
involving bonds issued by CSRD.   

 
 On December 22, 2021, Plaintiff filed this action asserting an unjust enrichment claim 
against Property Owner Defendants. (FAC ¶¶23-31.) Plaintiff also named Mark Stapp (President 
and Director of CSCA) and Annie and Peter Mathisen (officers of CSCA) 
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(collectively, “Individual Defendants”) in the FAC. (FAC ¶¶6-7.) None of the Defendants were 
parties to the construction agreement. (Resp. to Mot. to Dismiss, at 9.) 

 
Although the Individual Defendants are named in the FAC, Plaintiff did not allege any 

specific allegations against them and in fact proposes to dismiss them in a proposed Second 
Amended Complaint. (See Mot. for Lv. to Amend, at its Exh. A, at 3.) Defendants assert that the 
Individual Defendants should be dismissed on those grounds. The Court agrees with the Parties. 
See Yes on Prop 200 v. Napolitano, 215 Ariz. 458, 464, 468 (App. 2007) (complaint that 
contains no allegations against a defendant fails to state a claim against that defendant). THE 

COURT FINDS dismissal of the Individual Defendants is appropriate.  
 
As for the Property Owner Defendants, Defendants assert that Plaintiff’s unjust 

enrichment claim fails because (1) Plaintiff failed to allege that Defendants were unjustly 
enriched; (2) the construction agreement governs; (3) the statute of limitations bars the claim; 
and (4) laches bars the claim. (Mot. to Dismiss, at 4.)  

 
Arizona law disfavors motions to dismiss for failure to state a claim upon which relief 

can be granted. State ex rel. Corbin v. Pickrell, 136 Ariz. 589, 594 (1983). Moreover, such 
motions are not to be used as a vehicle to resolve disputes about the facts or merits of the case. 
Coleman v. City of Mesa, 230 Ariz. 352, 363 ¶46 (2012). Instead, the narrow question presented 
by the Motion to Dismiss, pursuant to Rule 12(b)(6), Ariz. R. Civ. P., is whether the facts alleged 
by Plaintiff are sufficient “to warrant allowing [Plaintiff] to attempt to prove [its] case.” Id. 

 
Defendants contend that Plaintiff failed to allege sufficient facts to support its unjust 

enrichment claim. Defendants rely on Wang Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 
314 (App. 2012). In Wang Elec., the Court analyzed an unjust enrichment claim asserted against 
a property owner by a contractor and subcontractors who had been engaged by a tenant to do 
work on the property. Id. at 316–17, ¶¶2-8.  

 
The Court held that the contractor must show that the owner engaged in improper 

conduct in order to hold the owner liable under an unjust enrichment claim. Id. at 319-20, ¶¶14-
15, 17. The Court relied on Restatement of Restitution § 110 (1937): “A person who has 
conferred a benefit upon another as the performance of a contract with a third person is not 
entitled to restitution from the other merely because of the failure of performance by the third 
person.” See id. at 319, ¶14. 

 
Here, Plaintiff entered into a construction contract with CSRD. (FAC ¶17.) Property 

Owner Defendants are all owners of certain parcels in CSRD. (See FAC ¶12.) Based on the 
analysis in Wang Elec., Plaintiff must show that Property Owner Defendants engaged in 
improper conduct in order to hold Defendants liable for unjust enrichment. 230 Ariz. at 320. 

APP069

efraser
Highlight



 
 
 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

 
CV 2021-054458  08/26/2022 
   

 

Docket Code 926 Form V000A Page 4  
 
 

Plaintiff did not include any allegations of misconduct by Property Owner Defendants in its 
FAC, nor in its proposed Second Amended Complaint for that matter. THE COURT FINDS 
that Defendants have failed to state a claim for unjust enrichment against Property Owner 
Defendants. See Wang Elec., 230 Ariz. at 320–21. 

 
Defendants’ arguments regarding the statute of limitations and laches are factually 

intense arguments that the Court need not address in detail given its findings above on the legal 
arguments. Therefore, given the foregoing discussion,  

 

IT IS ORDERED granting Defendants’ Motion to Dismiss Amended Complaint based 
on Plaintiff’s failure to allege sufficient facts to support its unjust enrichment claim.  

 
In the Court’s discretion, the Court considered Defendants’ request for attorney’s fees in 

view of the factors set forth by the Arizona Supreme Court as those that may be considered to 
determine the amount, if any, of a fee award of the type sought by Defendants under A.R.S. § 
12-341.01. See Tucson Estates Prop. Owners Ass’n, Inc. v. McGovern, 239 Ariz. 52, 56 (App. 
2016) (citing Associated Indem. Corp. v. Warner, 143 Ariz. 567, 571 (1985), factors as including 
the merits of the claim, attempts to avoid or settle litigation, hardship caused by a fee award, how 
much the prevailing party actually prevailed, novelty of the legal questions at issue, and potential 
chilling effects of fee awards in the area of law at issue); see also Fulton Homes Corp. v. BBP 
Concrete, 214 Ariz. 566, 569 (App. 2007) (same). 

 
In its discretion, the Court does not find the novelty and merits of Plaintiff’s claim to be 

so negligible as to outweigh the fact that Defendants are prevailing early in this litigation in the 
posture of a motion to dismiss. The potential chilling effect of a fee award in this stance is 
heightened by the fact that Plaintiff has a judgment against CSRD—in which all Defendants 
alleged in the proposed Second Amended Complaint are property owners—that Plaintiff remains 
in collection proceedings on (see CV2020-017067). Awarding fees to Defendants in this posture 
has the potential to encourage non-payment of judgments. Therefore, 

 
IT IS FURTHER ORDERED denying Defendants’ request for attorney’s fees made on 

page 13 of the Motion to Dismiss, filed April 22, 2022. 
 
Turning now to Plaintiff’s Motion for Leave to Amend, Plaintiff seeks leave to file its 

proposed Second Amended Complaint (“SAC”) to cure any defects and add detail to its unjust 
enrichment claim. “Leave to amend must be freely given when justice requires.” Ariz. R. Civ. P. 
15(a)(2). The proposed SAC removes the Individual Defendants and adds allegations against the 
Property Owner Defendants in support of its unjust enrichment claim, though, as noted above, it 
does not add any allegations of misconduct.  
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Defendants contend that leave to amend should be denied due to futility. Given the 
Court’s findings above, the proposed SAC would need to include allegations that the Property 
Owner Defendants engaged in some improper conduct in order to overcome the futility 
argument. However, the allegations added in the SAC are related to CSRD’s alleged failure to 
invoice the Property Owner Defendants—not any improper conduct by the Property Owner 
Defendants themselves. See Motion for Leave to Amend, Ex. A, SAC ¶¶30-32; see also Yes on 
Prop 200, 215 Ariz. at 464, 468. THE COURT FINDS that the proposed amendment is futile. 
See ELM Ret. Ctr., L.P. v. Callaway, 226 Ariz. 287, 292 (App. 2010). Therefore,  

 
IT IS FURTHER ORDERED denying Plaintiff’s Motion for Leave to Amend First 

Amended Complaint.  
 

 IT IS FURTHER ORDERED that not later than twenty (20) calendar days after the 
entry of this order, Defendants must submit a proposed form of judgment. That form of judgment 
may incorporate by reference from this minute entry ruling but otherwise should be confined to 
Rule 54(c), Ariz. R. Civ. P., language. Ariz. R. Civ. P. 58(a)(2)(B) governs objection and reply 
times regarding the proposed form of judgment. The Court will rule thereafter. 
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fENNEMORE CRAIG, P.C. 
A1TORNF.Y5ATLAW 

PHOl:::NIX 

FENNEMORE CRAIG, P.C. 
J. Christopher Gooch (No. 019101) 
Tyler D. Carlton (No. 035275) 
2394 E. Camelback Road, Suite 600 
Phoenix, Arizona 85016 
TeleP,hone: (602) 916-5000 
Email: c ooch fennemorelaw.com 
Email: tcarlton fennemorelaw.com 
Attorneys for Defendants 

CLERK OF THE SUPERIOR COUR"t 

ocr 2 ~ozz ~: o v,-rv-. 

J. Holguin, Deputy 

SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

MARKHAM CONTRACTING CO., INC., No. CV2021-054458 
an Arizona corporation, 

Plaintiff, 

V. 

CARA VA SPRINGS PHASE I, INC., a 
Nevada corporation; CARA VA SPRINGS 
DEVELOPMENT CORPORATION, a 
Nevada corporation; MORNINGSTAR 
ROAD PROPERTIES, INC., a Nevada 
corporation; CAHA VA SPRINGS 
COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation; MARK 
STAPP, an individual as President of an 
administratively dissolved corporation; 
ANNIE MATHISEN and PETER 
MA THIS EN, husband and wife, as 
Secretary and Vice-President/Treasurer of 
an administratively dissolved corporation, 

Defendants. 

FINAL JUDGMENT 

(Assigned to Hon. Sara Agne) 

This matter came before the Court pursuant to Defendants' Motion to Dismiss and 

Plaintifrs Motion for Leave to Amend. The Court-having reviewed the First Amended 

Complaint and all related filings on both motions in their entirety and having heard oral 

argument thereon-made its ruling pursuant to the Under Advisement Ruling dated August 

26, 2022 (and filed September 1, 2022). 

Based upon the foregoing, and good cause appearing therefore: 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 

28067348 
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1. Judgment is entered in favor of Defendants and against Plaintiff. Plaintiff to 

take nothing, and the First Amended Complaint and action are dismissed with 

prejudice. 

2. Each party shall bear its own attorney's fees and costs. 

3. The Court finds that there are no further matters that remain pending before 

this Court and judgment is entered pursuant to Arizona Rule of Civil 

Procedure 54( c ). 

r1 1rfh OQ·hb~r 
DATED this ~day o~, 2022. 

- 2 -

~a 
Hon. Sara Agn~ 
Maricopa County Superior Court 

APP073



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

 

 

PALECEK & PALECEK PLLC 
ATTORNEYS AT LAW 
6263 N. Scottsdale Rd., Suite 144 
Scottsdale, Arizona 85250 
Telephone:  (602) 522.2454 
Facsimile:   (602) 522.2349 
Karen A. Palecek #011944 
kpalecek@paleceklaw.com  
James J. Palecek #015953 
jpalecek@paleceklaw.com  
Attorneys for Markham Contracting Co., Inc.  

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA  

IN AND FOR THE COUNTY OF MARICOPA 

MARKHAM CONTRACTING CO., 
INC., an Arizona corporation,   
 
                              Plaintiff,  
v.  
 
CAHAVA SPRINGS PHASE I, INC., a 
Nevada corporation; CAHAVA 
SPRINGS DEVELOPMENT 
CORPORATION, a Nevada 
corporation; MORNINGSTAR ROAD 
PROPERTIES, INC., a Nevada 
corporation; CAHAVA SPRINGS 
COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation; MARK 
STAPP, an individual as President of an 
administratively dissolved corporation; 
ANNIE MATHISEN and PETER 
MATHISEN, husband and wife, as 
Secretary and Vice-President/Treasurer 
of an administratively dissolved 
corporation; DOES 1-100; BLACK 
CORPORATIONS 1-100; WHITE 
PARTNERSHIPS 1-100; BLUE LLCS 1-
100, 
 
                              Defendant. 

 
CASE NO. CV2021-054458 
 
 

 
FIRST AMENDED COMPLAINT  

(Unjust Enrichment) 
 
 
 

(Eligible for Commercial Court)  
 
 
 

 
  

Clerk of the Superior Court
*** Electronically Filed ***

M. De La Cruz, Deputy
2/3/2022 10:03:09 AM

Filing ID 13895726
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 Markham Contracting Co., Inc. (“Markham”), by and through undersigned counsel, 

for its First Amended Complaint against the above-named defendant, states as follows:  

PARTIES, JURISDICTION & VENUE  

1. Markham is an Arizona corporation, with its principal place of business in 

Phoenix, Arizona.  Markham is a duly licensed contractor under license numbers 144801, 

046809, and 072454 and authorized to do and is doing business in Arizona.  

2. Defendant Cahava Springs Phase I, Inc. (“CS Phase I”), is a Nevada 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

CS Phase I is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District (“District”).  

3. Defendant Cahava Springs Development Corporation (“CSDC”) is a Nevada 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

CSDC is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District. 

4. Defendant Morningstar Road Properties, Inc. (“Morningstar”), is a Nevada 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

Morningstar is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District. 

5. Defendant Cahava Springs Community Association (“CSCA”) is an Arizona 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

CSCA is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District. CSCA is listed as “Inactive” with the Arizona Corporation 

Commissions and was administratively dissolved on August 24, 2021, for its failure to file an 
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Annual Report for three consecutive years.  

6. Defendant Mark Stapp (“Stapp’) is the President and Director of Defendant 

CSCA. If Defendant Stapp is married, then Jane Doe Stapp will be added when the same is 

ascertained as Stapp would have been acting for the benefit of the marital community.  

7. Defendant Annie Mathisen and Defendant Peter Mathisen (“Mathisen”) are 

husband and wife and at all times acted on behalf of the marital community. Annie Mathisen 

is Secretary of Defendant CSCA and Peter Mathisen is the Vice-President and Treasurer of 

Defendant CSCA.  

8. Defendant JOHN DOES 1-100, JANE DOES 1-100, BLACK 

CORPORATIONS 1-100, and WHITE PARTNERSHIPS 1-100, whether singular or plural 

are fictitious names, designating an individual or individuals, masculine or feminine, and are 

legal entities unknown to Plaintiff whose true name or names Plaintiff prays may be added 

when discovered as if correctly named originally. 

9. All events subject to this dispute took place in Maricopa County, Arizona and 

the property subject to this dispute is located in Maricopa County, Arizona. 

10. Jurisdiction and venue are proper in this Court. 

BACKGROUND 

11. Cahava Springs Revitalization District (“CSRD”) is a special purpose tax-

levying public improvement district which was formed on February 15, 2017, for the 

purposes of the Constitution and the laws of the State of Arizona and a municipal 

corporation for certain purposes of the laws of the State of Arizona.  

12. CSRD entered into a District Development and Waiver Agreement with the 

real property owners and Defendants set forth herein. Specifically, CSDC, the developer, CS 
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Phase I, Morningstar, and their successors in title (‘Landowners”), all having an interest in the 

real property within the District. Defendant CSCA also owns real property within the District 

but was not an entity at the time of the District Development and Waiver Agreement. The 

transfer of property occurred on December 11, 2018.  A copy of the District Waiver and 

Development Agreement is attached hereto as Exhibit 1 and incorporated herein by 

reference. 

13. The Landowners are identified and considered the assessed property and are 

assessed the respective amounts as shown on Exhibit A to the Exhibit 1 District 

Development and Waiver Agreement. 

14. The Exhibit 1 Agreement specifies the conditions and terms for development, 

acquisition, construction, and financing of the infrastructure.  

15. The Exhibit 1 Agreement also outlines the repayment of the costs for the 

infrastructure over a period of time and specifically identifies the dollar value of the special 

assessment lien bonds of the District that could be issued and were issued to provide monies 

for certain infrastructure purposes.  

16. It is clear from the District Development and Waiver Agreement that the 

infrastructure costs are to be equally apportioned to the various lots in the subdivisions 

described on Exhibit B of Exhibit 1.   

17. On or about February 27, 2017, Markham and Cahava Springs Revitalization 

District (“CSRD”) entered into a written construction agreement related to the construction 

of the infrastructure improvements referenced in the District Development and Waiver 

Agreement for Cahava Springs, located in Cave Creek, Arizona. A copy of the written 

agreement is attached hereto as Exhibit 2 and incorporated herein by reference. 
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18.   Markham constructed the infrastructure for the development at the request of 

Cahava Springs Revitalization District.  

19. The infrastructure project benefits the surrounding property owned by the 

above-named Defendants.  

20. A dispute arose between Markham and Cahava Springs Revitalization District 

which proceeded to an Arbitration hearing and subsequent Arbitration Award in Markham’s 

favor.  

21. The Arbitration Award has been confirmed with the Maricopa County 

Superior Court in Case No. CV2020-017067.  A copy of the Order Confirming Arbitration 

Award and Final Judgment is attached hereto as Exhibit 3 and incorporated herein by 

reference.  

COUNT ONE 
(Unjust Enrichment) 

 
22. Plaintiff Markham reasserts Paragraphs 1 through 21 of its Complaint as if fully 

set forth herein.  

23. On February 22, 2017, the Board of Directors of CSRD adopted an 

Assessment Resolution, identified as the Original Assessment Resolution. Wherein the Board 

levied assessments on properties within the District benefitted by the acquisition and 

construction of certain public infrastructure improvements. Thus, the Board of CSRD 

recognized the benefit of the construction work performed by Markham and revised the 

Assessment Roll to reflect the revised plat of the reallocation of the assessment area and the 

various parcel numbers. A copy of the Amendment to the Assessment Resolution is attached 

hereto as Exhibit 4 and incorporated herein by reference.  
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24. Upon information and belief, Defendants CS Phase I, CSDC, Morningstar, and 

CSAC, the Owners of the Real Property, have not paid for labor and materials supplied by 

Plaintiff Markham and CSRD likely has not collected the assessments to pay for the 

infrastructure work performed. However, CSRD continue the levy of assessments against the 

parcels within the District in the amounts set forth on the Amended Assessment Roll from 

June 2018. See Exhibit 4, Section 2.  

25. Defendants CS Phase I, CSDC, Morningstar, and CSAC have received a 

benefit for which they have not paid anyone and, specifically, not Markham.  

26. It would be unjust to allow Defendants to retain such benefit without paying 

for it.  

27. Markham is owed the principal amount of $6,427,060.18 pursuant to the 

Exhibit 3 Order Confirming Arbitration Award and Final Judgment.  

28. Given the equal apportionment of the lots for the infrastructure costs, 

Markham’s Judgment should be equally apportioned to the lots as set forth in the Exhibit F 

attached to Exhibit 1.  

29. The entities have received the benefit as set forth in the Award that is attached 

as Exhibit 2 to the Exhibit 3 Order Confirming Arbitration Award and Final Judgment. No 

one has paid for any of the infrastructure improvements performed by Markham and 

Markham is entitled to Judgment as set forth herein.   

30. Plaintiff Markham is entitled to recover its reasonable attorneys’ fees and costs 

for this quasi-contract action pursuant to A.R.S. §12-341.01.  
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31. If this action is determined by Default Judgment, Plaintiff Markham requests 

reasonable attorneys’ fees in the amount of no less than $20,000, plus after-accruing fees and 

costs.  

 WHEREFORE, Plaintiff Markham prays for Judgment against all Defendants on this 

First Claim for Relief for Unjust Enrichment as follows: 

  A. Principal Damages in the amount of at least $6,427,060.18; 

  B. Interest at the rate of 10% per annum; 

  C. Costs; 

  D. Attorneys’ fees pursuant to A.R.S. § 12-341.01; 

  E. For such other and further relief as the Court deems just and proper. 

 

 

 

  DATED this  3rd    date of February, 2022.    
 
 
      PALECEK & PALECEK, P.L.L.C. 
 
 

       By: /s/ Karen A. Palecek   
       Karen A. Palecek  

             6263 N. Scottsdale Road, Suite 144 
             Scottsdale, AZ 85250 

Attorneys for Plaintiff Markham 
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DISTRICT DEVELOPMENT AND WAIVER AGREEMENT 

(CAHA VA SPRINGS REVITALIZATION DISTRICT) 

THIS DISTRICT DEVELOPMENT AND WAIVER AGREEMENT (CAHA VA 
SPRINGS REVITALIZATION DISTRICT), dated as of February 15, 2017 (this "Agreement"), 
is entered into by and among Cahava Springs Revitalization District, a special purpose, tax­
levying public improvement district for the purposes of the Constitution and laws of the State of 
Arizona (the "State") and a municipal corporation for certain purposes of the laws of the State 
(together with its successors in interest, the "District"), Cahava Springs Development Corporation, 
a Nevada corporation (the "Developer"), Cahava Springs Phase 1, Inc., a Nevada corporation 
("Phase l") and Morningstar Road Properties, Inc., a Nevada corporation ("Morningstar" and 
together with the Developer, Phase 1 and their respective successors in title, the "Landowners"), 
having an interest in real property in the District. 

WHEREAS, the Landowners hold title to all of the real property (the "Assessed 
Property") comprising the District in the respective amounts shown on Exhibit "A" hereto; and 

WHEREAS, pursuant to Title 48, Chapter 39 of the Arizona Revised Statutes (the "Act"), 
and Section 9-500.05 of the Arizona Reviseclun~!;~Pc,~;,,;.~ the District and the Landowners may enter 
into "development agreements" to specify, among other things, conditions, terms, restrictions and 
requirements for development, acquisition, construction and financing of "infrastructure" (as 
such term is defined in the Act) and subsequent reimbursement or repayment of the costs thereof 
over a period of time; and 

WHEREAS, with regard to the Property, the District and the Landowners wish to enter into 
a development agreement for the purpose of specifying certain matters relating particularly to the 
District's acquisition and construction of certain infrastructure and the Landowners' waiver of 
rights, actions and requirements, all pursuant to the Act; and 

WHEREAS, this Agreement is a "development agreement" which is consistent with 
the "general plan" (as defined in Section 9-461 of the Arizona Revised Statutes) for the Town of 
Cave Creek, Arizona (the "Municipality"), and the "general plan" (as defined in the Act) (the 
"General Plan") for the District filed with the Clerk of the Municipality, on April 16, 2015, and as 
in effect on the date of this Agreement; and 

WHEREAS, special assessment lien bonds of the District may be issued by the District 
(pursuant to the Act) to provide moneys to finance certain "infrastructure purposes" (as such term 
is defined in the Act) described in the General Plan; and 
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WHEREAS, the board of directors of the District (the "District Board"), as nearly as 
practicable pursuant to the procedures prescribed by Sections 48-576 through 48-589, Arizona 
Revised Statutes, or such other procedures as the District Board provides, may levy assessments of 
the costs of any infrastmcture or infrastmcture purpose on any land in the District based on the 
benefit determined by the District Board to be received by the land, and issue and sell bonds payable 
from amounts to be collected from the special assessments pursuant to the terms of this Agreement; 
and 

WHEREAS, the District held an election on Febmary 2, 2016 (the "Election"), at which the 
persons who were then qualified to vote pursuant to the Act authorized the District Board to (i) levy 
special assessments against all taxable property in the District in a maximum amount of $105,000 per 
lot and issue and sell special assessment bonds, payable from amounts collected from the special 
assessments, in order to provide moneys to acquire and constmct certain "infrastmcture" (as such 
term is defined in the Act), generally described in Exhibit "B" attached hereto (the "District 
Improvements") and to acquire from the Landowners certain existing work, including plans and 
specifications for the development of the District (the "Developer Improvements"), consistent with 
the General Plan and (ii) levy an annual ad valorem tax on the taxable real and personal property in 
the District, at a rate not to exceed thirty cents ($.30) per one hundred dollars of assessed valuation, 
to be used for the operation and maintenance expenses of the District; and 

WHEREAS, pursuant to resolutions adopted by the District Board on October 31, 2016 (the 
"Authorizing Resolution"), the District assessed the lots in the District, authorized the issuance and 
sale of not to exceed $16,680,000 in aggregate original principal amount of Cahava Springs 
Revitalization District (Town of Cave Creek, Arizona) Special Assessment Bonds, Series 2017 A (the 
"Series 2017A Bonds") and not to exceed ~n~,QQDum0n00 in aggregate original principal amount of 
Cahava Springs Revitalization District (Town of Cave Creek, Arizona) Subordinated Special 
Assessment Bonds, Series 2017B (the "Series 2017B Bonds" and, together with the Series 2017A 
Bonds, the "Series 2017 Bonds"), and approved the execution and delivery of an Indenture of Tmst, 
dated as of March 1, 2017 (the "Indenture") with Zions Bank, a division of ZB, National 
Association, as tmstee (the "Trustee"), providing for the issuance, sale, registration, transfer and 
payment of, and security for the Series 2017 Bonds; and 

WHEREAS, pursuant to Pre-Development and Annexation Agreement, dated April 25, 
2005, between the Municipality and the Developer's predecessors in interest with respect to the 
Property, the Developer's predecessors in interest agreed with the Municipality to dedicate to the 
Municipality the District Improvements upon completion thereof; and 

WHEREAS, pursuant to the Act, the District may enter into this Agreement with the 
Landowners as a "development agreement" providing for the purchase by the District from the 
Landowners of certain existing infrastmcture, the disbursement and investment of proceeds of the 
Series 2017 Bonds to acquire and constmct additional infrastmcture and for the agreement and 
waiver by the Landowners as to certain matters, rights, actions and requirements; and 

NOW, THEREFORE, in the joint and mutual exercise of their powers, and in consideration 
of the above premises and of the mutual covenants herein contained and for other valuable 
consideration and subject to the conditions set forth herein, the parties hereto agree that: 
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ARTICLE I 

ACQUISITION AND CONSTRUCTION 

Deposit of Bond Proceeds and Developer Funds. The District will deposit the 
proceeds from the sale of the Series 2017 A Bonds with the Trustee. A portion of the proceeds of 
the Series 2017 A Bonds will be used to finance the District Improvements generally described 
on Exhibit "B" attached hereto. The Series 2017B Bonds will be issued and delivered to the 
Developer on each July 1 s1, representing the aggregate Series B Assessments ( as defined in the 
Indenture) on lots in the District sold subsequent to the preceding July 1 s1, in consideration of the 
Landowners' sale and assignment to the District of the Developer Improvements generally 
described on Exhibit "B" attached hereto. Concurrently with the issuance of the Series 2017 A 
Bonds, the Landowners will deposit the Developer Funds (as defined in the Indenture) with the 
Trustee, which will be used to finance the Phase 1 Improvements generally described on Exhibit 
"B" attached hereto (the "Phase 1 Improvements" and, together with the District Improvements 
and the Developer Improvements, the "2017 Improvements"). 

District Acquisition or Construction of Public Infrastructure. To the extent 
permitted by law, the District may acquire or construct infrastructure in or related to and 
specifically supporting the District, as provided herein, including the 2017 Improvements. 

(a) Procurement of Improvements. The parties agree that the construction 
of the District Improvements and the Phase 1 Improvements has been bid, and the District 
Improvements and the Phase 1 Improvements will be constructed, in accordance with the 
General Plan, the requirements for construct~n-;fti-;;.1::_o;;:;;;,i,;,~ts in the Municipality and the requirements 
for bidding and constructing projects pursuant to Title 34, Chapter 2, Article 1, Arizona Revised 
Statutes ("Title 34"). In particular, the District has advertised for and procured the construction 
of the 2017 Improvements based on plans, specifications, bidding and contract documents 
prepared by or at the direction of the Developer, and that contracts for the construction of the 
2017 Improvements have been awarded to the lowest responsible bidder as determined by the 
District in consultation with the Developer, all in conformity with Title 34. 

Development Manager. In order to manage the installation of the 2017 
Improvements and to coordinate the efficiency of all construction activity, the District may retain 
the Developer as the agent of the District ("Development Manager"). To the extent that the 
Development Manager does not perform the construction management function, the construction 
manager selected by the Developer shall be mutually agreeable to both parties. The District 
agrees that the Development Manager shall not be required to post any payment or performance 
or improvement security or performance bonds for infrastructure improvements directly funded 
with the Series 2017 Bonds. 

Dedication of Improvements. Upon the District Engineer's (as defined in the 
Indenture) certification that the District Improvements have been fully completed to applicable 
standards and specifications of the Municipality, Maricopa County, the State and the United 
States of America, as applicable, the District will dedicate the 2017 Improvements, together with 
all necessary property and easements, to the Municipality. 
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ARTICLE II 

FINANCING OF ACQUISITION AND CONSTRUCTION 

Issuance and Sale of Series 2017 Bonds. The District Board may take all such 
action as may be necessary for the District to issue and sell, pursuant to the provisions of the Act, 
the Series 2017 Bonds, in one or several series, in amounts sufficient to pay (i) the total cost of 
the District Improvements and the Developer Improvements, (ii) all relevant issuance costs 
related to the applicable series of Bonds, (iii) capitalized interest for a period not in excess of that 
permitted by the Act and the Code (as hereinafter defined), and (iv) to the extent permitted by 
law, the costs of funding a debt service reserve fund in an amount not in excess of that permitted 
by the Act and the Code. 

Section 2.2 Levy of Assessments; Acceptance. 

(a) The Series 2017 A Bonds will be special assessment lien bonds payable 
from amounts collected from, among other sources, a special assessment of $72,521.74 per lot 
(the "Series A Assessment") on the lots in the District. The Series 2017B Bonds will be special 
assessment lien bonds payable from amounts collected from, among other sources, a separate 
special assessment of $21,739.13 per lot (the "Series B Assessment" and, together with the Series 
A Assessment, the "Assessments") on the lots in the District. 

(b) The Assessments have been levied as nearly as practicable in accordance 
with the procedures prescribed by Sections 48-576 through 48-589 of the Arizona Revised 
Statutes upon the lots in the District bas~n1ffi,i~o:',u,,;.~"' benefits to be received by each lot, as 
determined by the District Board based upon the report of the District Engineer. 

(i) So long as a particular lot is subject to the Deed of Trust (as 
defined in the Indenture), the Assessment relating to such lot will be billed to the respective 
Landowners of such lot by the District annually on or before October 1 of each year. Not less 
than one-half of such Assessment shall be due and payable on or before November 1 of such 
year and any balance shall be due and payable on or before May 1 of the following year. 
Assessments will be deemed delinquent if one-half of an Assessment then due is not paid prior to 
November 1 of the year in which due or any balance is not paid prior to May 1 of the succeeding 
year. 

(ii) Once a particular lot is released from the Deed of Trust pursuant to 
Section 2.9 of the Indenture, Assessments with respect to such lot may be billed and collected by 
the Maricopa County Treasurer pursuant to an assessment collection agreement in substantially 
the form attached hereto as Exhibit "C" (an "Assessment Agreement") and in accordance with the 
procedures prescribed by Sections 48-599 and 48-600 of the Arizona Revised Statutes. 

( c) The Landowners hereby agree to accept the Assessments, which are in an 
amount not more than permitted pursuant to State law and acknowledge that the Assessed 
Property (as defined in the Indenture) will benefit from the 2017 Improvements in an amount not 
less than the Assessments. The District has recorded the Assessments in the Office of the 
County Recorder of Maricopa County, Arizona in accordance with State law. 
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(d) The District Board may modify the Assessments after the Assessments 
have been legally assessed to correspond to subsequent changes in the development of the 
Assessed Property but in no case shall the Assessments be reduced below the total amount 
necessary to provide for debt service for the corresponding Series 2017 Bonds or increased 
above the amount authorized in the Election without the approval of the Landowners and 
successors/landowners, as provided by Section 48-6818 of the Arizona Revised Statutes. The 
parties (i) acknowledge that all or a portion of the District may be replatted and (ii) consent and 
agree to any reallocation of the Assessments as a result thereof, provided that the reallocation of 
the Assessments is consistent with the provisions of the Indenture. The Assessments will be 
binding upon the Landowners whether or not the 2017 Improvements are completed in 
substantial compliance with the final plans and specifications. 

(e) The Landowners hereby acknowledge that lenders and other parties 
involved in financing future improvements on the Assessed Property (including mortgages for 
single-family residences) may require that liens associated with the Assessments (or applicable 
portions thereof) be paid and released prior to making a loan and/or accepting a lien with respect 
to any such financing. 

Section 2.3 Series 2017 A Bonds. 

(a) The aggregate principal amount of the Series 2017 A Bonds which may be 
authenticated, delivered and outstanding pursuant to the Indenture is limited to $16,680,000. 
The Series 2017 A Bonds will be issued concurrently with the execution and delivery of the 
Indenture. 

Unofficial Document 

(b) Series A Assessments may be prepaid, in whole and not in part, by paying 
the following amount, in cash, to the District: (i) the whole amount of the unpaid principal of the 
Series A Assessment to be prepaid, plus (ii) interest accruing to the date of the next installment 
plus (iii) any administrative or other fees charged by the District or the Trustee with respect 
thereto and less (iv) the pro-rata share of the reserve fund allocable to the Series A Assessment to 
be prepaid. 

Section 2.4 Series 2017B Bonds. 

(a) The Series 2017B Bonds are being issued to the Developer in exchange 
for the Developer Improvements previously acquired or constructed by the Developer, and may 
be issued only upon satisfaction of the requirements hereof. The aggregate principal amount of 
the Series 2017B Bonds which may be authenticated, delivered and Outstanding pursuant to the 
Indenture is limited to $5,000,000. The Series 2017B Bonds shall be issued, in installments, on 
July 1 of each year in principal amounts equal to the aggregate Series B Assessments on the lots 
in the District which have been sold to Persons (as defined in the Indenture) not affiliated with 
the Landowners subsequent to the preceding July 1 and which Series B Assessments have not 
been prepaid as of such July 1. If any such Series B Assessments are prepaid prior to July 1 such 
that a corresponding principal amount of Series 2017B Bonds will not be issued, the District will 
transfer to the Landowners, or their order, all such proceeds received from the prepayment of 
such Series B Assessments immediately upon receipt. Notwithstanding any provisions hereof, 
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repayment of the Series 2017B Bonds shall be subordinate to repayment of the Series 2017 A 
Bonds, as provided in the Indenture. 

(b) The Landowners will cause the District to be notified of the initial 
transfers of title to each lot within the District. On July 1 of each year, the District shall cause to 
be prepared, executed and delivered to the Trustee Series 2017B Bonds in a principal amount 
equal to the aggregate Series B Assessments levied on lots in the District that have been sold 
subsequent to the preceding July 1 and that remain unpaid, and the Trustee shall thereupon 
authenticate, register and deliver such Series 2017B Bonds to the Developer pursuant to the 
Indenture and this Agreement. Concurrently therewith, the District shall also provide 
appropriate notice of such Series B Assessments to the Maricopa County Treasurer if such Series 
B Assessments will be collectible pursuant to an Assessment Agreement, as provided in Section 
2.2(b) hereof. 

( c) After Series 2017B Bonds have been issued, Series B Assessments 
corresponding thereto may be prepaid, in whole and not in part, by paying the following amount, 
in cash, to the District: (i) the whole amount of the unpaid principal of the Series B Assessment 
to be prepaid, plus (ii) interest accruing to the date of the next installment plus (iii) any 
administrative or other fees charged by the District or the Trustee with respect thereto. Upon 
prepayment of any Series 2017B Bonds, the Developer will immediately surrender to the Trustee 
for cancellation the Series 2017B Bonds so prepaid and redeemed. 

Section 2.5 Nonpayment of Assessment and General Property Taxes. 

(a) Nonpayment of any Assessment for Assessed Property subject to the Deed 
Unofficial Document • 

of Trust and collectible by the District pursuant to Sect10n 2.2(b )(i) hereof will constitute an 
Event of Default hereunder and under the Deed of Trust with respect to all Assessed Property 
subject to the Deed of Trust, entitling the Trustee to exercise its rights and remedies pursuant to 
the Deed of Trust to recover the entire unpaid Assessments, including the delinquent 
installment(s), for all Assessed Property subject to the Deed of Trust. 

(b) Nonpayment of general property taxes for Assessed Property subject to the 
Deed of Trust will constitute an Event of Default hereunder and under the Deed of Trust with 
respect to all Assessed Property subject to the Deed of Trust, entitling the Trustee to exercise its 
rights and remedies pursuant to the Deed of Trust to recover and pay delinquent general property 
taxes, including any other delinquent taxes, for all Assessed Property subject to the Deed of 
Trust. 

(c) In the event of nonpayment of any Assessment collectible pursuant to an 
Assessment Agreement, the District will comply as nearly as practicable with the procedures 
prescribed by Sections 48-601 through 48-607 of the Arizona Revised Statutes, for the collection 
of delinquent Assessments, the sale of delinquent property and the issuance and effect of the 
deed, provided that, in no event will the District or the Municipality be required to purchase any 
Assessed Property at any such delinquency sale if there is no other purchaser. Each lot for which 
there is a delinquent Assessment collectible pursuant to an Assessment Agreement will be 
offered for sale separately. Proceeds from the sale of such delinquent property in an amount 
equal to the entire unpaid Assessment, including the delinquent installment(s), will be paid to the 
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Maricopa County Treasurer, who will deposit such proceeds with the Trustee for deposit, in tum, 
to the Assessment Fund created pursuant to the Indenture. 

Section 2.6 Nature of Agreement. This Agreement as it relates to the 
Landowners shall be a covenant and agreement running with the Assessed Property and shall be 
recorded in the records of the Maricopa County (Arizona) Recorder, as a lien and encumbrance 
against the Assessed Property. Upon the sale, transfer or other conveyance by the Landowners 
of their right, title and interest in and to the Assessed Property, or any part thereof, unless 
released from the Deed of Trust in accordance with the release provisions set forth therein and in 
the Indenture, the Assessed Property, or such part thereof, shall continue to be bound by all of 
the terms, conditions and provisions hereof; any purchaser, transferee or subsequent owner shall 
take such Property subject to all of the terms, conditions and provisions hereof, and any 
purchaser, transferee or subsequent owner shall be entitled to all of the rights, benefits and 
protections afforded the predecessor in interest thereof by the terms hereof. To the extent that 
the Assessments remain unpaid, the Assessments shall constitute liens against the Assessed 
Property in the amounts indicated in the Assessment diagram, as provided by, and pursuant to, 
this Agreement and the Act and shall be enforceable and collectable with the same force and 
effect originally provided to them. 

Section 2.7 Additional Districts. The parties acknowledge that the District 
may be divided into additional improvement districts or assessment districts from time to time 
for the purpose of constructing or acquiring specific improvements and levying special 
assessments related to the same. 

GENERAL REQUIREMENTS. 

Section 3.1 Limited Offering of Bonds; Transfer Restrictions. The District 
intends to issue tax-exempt bonds to finance the cost of eligible infrastructure and related costs 
as provided in the Act If Series 2017 Bonds are issued by the District on a non-rated basis, the 
Series 2017 Bonds shall be sold only to Qualified Institutional Buyers (as defined in Rule 144A 
promulgated pursuant to the Securities Act of 1933, as amended (the "Securities Act")) or 
Accredited Investors (as defined in Rule 501(a)(l)-(3) of Regulation D promulgated pursuant to 
the Securities Act). No secondary market transfer restrictions shall apply provided such 
secondary market transfers are made to Qualified Institutional Buyers or Accredited Investors, 
the status of which shall be verified through the broker/dealer network. Notwithstanding the 
foregoing, the Developer will not transfer the Series 2017B Bonds, except to an affiliate of the 
Developer, without the prior written consent of the District and receipt by the District of an 
opinion of counsel reasonably acceptable to the District and the Trustee substantially to the effect 
that such transfer will not violate the securities registration laws of the United States or of the 
State. 

Section 3.2 Disclosure of Limited Liability. Any disclosure document 
prepared in connection with the offer or sale of Series 2017 Bonds must clearly indicate that 
neither the Municipality nor the State or any political subdivision of either shall be liable for the 
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payment or repayment of the Series 2017 Bonds, and neither the credit nor the taxing power of 
the Municipality, the State, or any political subdivision of either shall be pledged therefore. 

Section 3.3 Disclosure to Purchasers. One or more disclosure documents 
must be provided by the Developer or its successors to each potential purchaser of Assessed 
Property disclosing the existence and amount of the Assessments or tax, if effective (assuming 
such Assessment or tax remains unpaid at the time of sale to the potential purchaser). In the 
event that a particular lot has not already been sold to a Person not affiliated with the 
Landowners, the disclosure documents must disclose that installments on the Series B 
Assessment will become payable with respect to that particular lot on the next July 1 if such 
Series B Assessment is not prepaid prior thereto. Each potential purchaser must acknowledge in 
writing that the purchaser has received and understood such disclosure documents. The District 
shall maintain records of the written acknowledgments. To provide evidence .satisfactory to the 
District Board that any prospective purchaser of land within the boundaries of the District has 
been notified that such land is within the boundaries of the District and that the Series 2017 
Bonds may be then or in the future outstanding, a disclosure pamphlet substantially in the form 
of Exhibit "E" hereto (the "Pamphlet") shall be produced and delivered to each purchaser; 
provided, however, that the Pamphlet may be modified from the form set forth as Exhibit "E" 
hereto in the future as necessary to adequately describe the District, the Series 2017 Bonds and 
sources of payment thereof as agreed by the District Board and the Developer. 

Section 3.4 Continuing Disclosure Undertaking. So long as the aggregate 
unpaid Series A Assessments levied on lots owned by the Landowners or any future owner of the 
Assessed Property are equal to at least twenty percent (20%) of the total principal amount of the 
Series 2017A Bonds then outstanding, the u';;ffi,ia10°:um'l."' rand/or such owner, as applicable, solely 
with respect to its Assessed Property, will provide any and all information needed, as reasonably 
requested by the District, to comply with the information reporting requirements contemplated 
by Section 240.15c2-12 of the General Rules and Regulations promulgated pursuant to the 
Securities Exchange Act of 1934, as amended. 

ARTICLE IV 

MAINTENANCE AND OPERATION 

O&M Tax Levy. The parties acknowledge that the voters of the District have 
approved a special operation and maintenance tax levy (the "O&M Tax Levy") at a rate up to 
thirty cents ($.30) per one hundred dollars of assessed valuation per annum, as determined by the 
District Board, with respect to all taxable real and personal property in the District. Proceeds of 
any O&M Tax Levy may be used by the District for any lawful maintenance, operational or 
administrative purpose of the District, as provided in the Act. 
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ARTICLEV 

INDEMNIFICATION; INSURANCE 

Section 5.1 Landowners' Indemnification. 

(a) Except as otherwise provided in subsection (c) of this Section 5.1, the 
Landowners (i) agree to indemnify and hold harmless the District and each director, trustee, 
partner, member, officer, official, independent contractor or employee thereof and each person, if 
any, who controls the District within the meaning of the Securities Act (any such person being 
herein sometimes called an "Indemnified Party"), for, from and against any and all losses, 
claims, damages or liabilities, joint or several (A) to which any such Indemnified Party may 
become subject, under any statute or regulation, at law or in equity or otherwise, insofar as such 
losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon 
any untrue statement or alleged untrue statement of a material fact set forth in any offering 
statement or memoranda relating to the Series 2017 A Bonds, or any amendment or supplement 
thereto, or arise out of or are based upon the omission or alleged omission to state therein a 
material fact required to be stated therein or which is necessary to make the statements therein, in 
light of the circumstances in which they were made, not misleading in any material respect, but 
solely to the extent that such untrue statements, alleged untrue statement, omission or alleged 
omission contained in any offering statement was made in reliance upon and in conformity with 
information provided by any Owner or an affiliate of any Owner for inclusion in such offering 
statement, and (B) to the extent of the aggregate amount paid in any settlement of any litigation 
commenced or threatened arising from a claim based upon any such untrue statement or alleged 
untrue statement or omission or alleged orrunofficta1 Docu"lent 1vided by any Owner or an affiliate of any 
Owner if such settlement is effected with the written consent of the Landowners (which consent 
shall not be unreasonably withheld) and (ii) shall reimburse any legal or other expenses 
reasonably incurred by any such Indemnified Party in connection with investigating or defending 
any such loss, claim, damage, liability or action. 

(b) An Indemnified Party shall, promptly after the receipt of notice of a 
written threat to commence, or the commencement of, any action against such Indemnified Party 
in respect of which indemnification may be sought against the Landowners, notify the 
Landowners in writing of the threat or commencement thereof. Failure or delay of the 
Indemnified Party to give such notice shall reduce the liability of the Landowners by the amount 
of damages attributable to the failure or delay of the Indemnified Party to give such notice to the 
Landowners, but the failure or delay in notifying the Landowners of any such action shall not 
relieve the Landowners from any separate liability that each may have to such Indemnified Party 
otherwise than pursuant to this section. In case any such action is brought against an 
Indemnified Party and such Indemnified Party shall notify the Landowners of the 
commencement thereof, the Landowners may, or if so requested by such Indemnified Party shall, 
participate therein or defend the Indemnified Party therein, with counsel satisfactory to such 
Indemnified Party and the Landowners (it being understood that, except as hereinafter provided, 
the Landowners shall not be liable for the expenses of more than one counsel representing the 
Indemnified Parties in such action), and after notice from the Landowners to such Indemnified 
Party of an election so to assume the defense thereof, the Landowners shall not be liable to such 
Indemnified Party pursuant to this section for any legal or other expenses subsequently incurred 
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by such Indemnified Party in connection with the defense thereof other than reasonable costs of 
investigation; provided, however, that unless and until the Landowners defend any such action at 
the request of such Indemnified Party, the Landowners shall have the right to participate at their 
own expense in the defense of any such action. If the Landowners have not employed counsel to 
defend any such action or if an Indemnified Party has reasonably concluded that there may be 
defenses available to it and/or other Indemnified Parties that are different from or additional to 
those available to the Landowners (in which case the Landowners shall not have the right to 
direct the defense of such action on behalf of such Indemnified Party) or to other Indemnified 
Parties, the legal and other expenses, including the expense of separate counsel, incurred by such 
Indemnified Party shall be borne by the Landowners; provided, however, the Indemnified Party 
shall first notify the Landowners whether it is pursuing such different or additional defenses 
before hiring separate counsel. 

(c) In order to provide for just and equitable contribution in circumstances in 
which the indemnification provided for in this section is applicable but for any reason is held to 
be unavailable to any Indemnified Party from the Landowners, the Landowners (to the extent 
permitted by law) and the Indemnified Parties (to the extent permitted by law) shall contribute to 
the aggregate losses, claims, damages and liabilities (including the cost of any investigation, 
legal and other expenses incurred in connection with, and any claims asserted) to which the 
Landowners and the Indemnified Parties may be subject in such proportion as is appropriate to 
reflect the relative fault of the Indemnified Parties on the one hand and the Landowners on the 
other in connection with the statement or omission which resulted in such losses, claims, 
damages or liabilities ( or actions in respect thereof) as well as other equitable considerations. 
The relative faults shall be determined by reference to, among other things, whether the untrue or 
alleged untrue statement of a material factu"~~• 1 ~1~"~0"Lmission or the alleged omission to state a 
material fact relates to information supplied by the Landowners, on the one hand, or the 
Indemnified Parties, on the other hand, and the parties' relative intent, knowledge, access to 
information and opportunity to correct such statement or omission. No person guilty of 
fraudulent misrepresentation shall be entitled to contribution from any person who is not guilty 
of such fraudulent misrepresentation. For purposes of this subsection (c), each person, if any, 
who controls an Indemnified Party within the meaning of the Securities Act (a "Controlling 
Person") shall have the same rights to and obligations for contribution as the Indemnified Party; 
provided, however, that a Controlling Person shall have all defenses available to it under the 
Securities Act and the Securities Exchange Act of 1934, as amended, or otherwise, at law or in 
equity, in determining its obligations hereunder. Any party entitled to contribution shall, 
promptly after receipt of notice of the threat or the commencement of any action, suit or 
proceeding against such party in respect of which a claim for contribution may be made against 
another party or parties pursuant to this subsection, notify such party or parties from whom 
contribution may be sought, but the failure or delay in so notifying such party from whom such 
contribution may be sought shall not relieve the party or parties from whom contribution may be 
sought from any separate obligation it or they may have hereunder or otherwise than under this 
section. No party shall be liable for contribution with respect to any action or claim settled 
without its consent. 
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Section 5.2 District Indemnification. 

(a) To the extent permitted by law, the District agrees to indemnify, defend, 
and hold harmless each director, trustee, member, officer, official or employee of the District 
("District Indemnified Parties") from and against any and all liabilities, claims or demands for 
injury or death to persons or damage to property arising from in connection with, or relating to 
its performance of this Agreement. Notwithstanding the foregoing, the District shall not, 
however, be obligated to indemnify any District Indemnified Party with respect to damages 
caused by the negligence or willful misconduct of such District Indemnified Party. 

(b) At any time the District is constructing public infrastructure, or the District 
owns public infrastructure, the District shall maintain in effect general liability insurance on an 
occurrence policy form including, contractual, personal injury, and property damages liability 
coverages with a combined single limir of not less than five million dollars ($5,000,000) per 
occurrence for bodily injury, death, personal injury and property damage. At all other times, the 
District shall maintain such coverage in an amount of one million dollars ($1,000,000). The 
District may provide up to the first one hundred thousand dollars ($100,000) of the required limit 
of liability as a deductible or pursuant to a program of self-insurance. The general liability 
insurance shall name the Municipality as an additional insured, be underwritten by an insurance 
company having an A.M. Best rating of at least B+ 7, or equivalent if not rated by A.M. Best, and 
shall provide thirty (30) days advance notice to the District and the Municipality prior to 
cancellation, material change or non-renewal. The District shall deliver to the Municipality a 
copy of the insurance policy, a certificate of insurance or other evidence satisfactory to the 
Municipality of the existence and amount of the required insurance and renewals thereof. 

Unofficial Document 

( c) The Landowners agree to pay the costs of such insurance coverage to the 
extent such costs are not paid from bond proceeds, or by the District or to the extent payment of 
such costs, together with other costs of the District, would result in a tax levy in excess of that 
described in Section 4.1 hereof. The Municipality shall have no obligation to pay the costs of 
such insurance. 

(d) The District shall, promptly after the receipt of notice of any action to 
obtain insurance proceeds with respect to the insurance coverages required by this Section, notify 
the Landowners thereof in writing. The District shall have such rights in any such action, and 
the Landowners shall have such rights to notice and participation in any such action, as are 
described in Section 5.l(b) hereof. 

Section 5.3 Officers and Directors' Liability Insurance. 

(a) The District shall maintain such directors and officers liability insurance 
coverage for the District as shall be reasonably satisfactory to the District Board. The insurance 
shall have a limit of $1,000,000, naming the Municipality as an additional insured and shall be 
placed with insurers maintaining an A.M. Best rating of at least B+ 7, or of equivalent quality if 
not rated by A.M. Best. 

(b) The Landowners agree to pay the costs of such insurance coverage to the 
extent such costs are not paid from bond proceeds or payment of such costs, together with other 
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costs of the District, would exceed the tax levy described in Section 4.1 hereof, provided that 
payment of such costs shall be made solely from moneys otherwise payable to the Landowners. 
The Municipality shall have no obligation to pay the costs of such insurance. 

(c) The District shall, promptly upon the receipt of notice of any action to 
recover insurance proceeds pursuant to the insurance requirements set forth in this Section, 
notify the Landowners thereof in writing. The District shall have such rights in any such action, 
and the Landowners shall have such rights to notice and participation in any such action, as are 
described in Section 5.l(b) hereof. 

ARTICLE VI 

REPRESENTATIONS, WARRANTIES AND AGREEMENTS OF OWNER 

The Landowners represent and warrant to the District the following: 

Organization and Existence of Landowners. Each of the Landowners is duly 
organized and validly existing as a corporation pursuant to the laws of the State of Nevada. 

No Breach or Conflict. The performance of this Agreement by the Landowners 
and fulfillment of its terms do not and will not, at the time of execution of this Agreement, to the 
actual knowledge of the officers and directors of the Landowners, conflict with or result in any 
breach, default or violation of any regulation, order or decree of any court or governmental 
department, commission, board, bureau or agency binding upon any Owner, or of any indenture, 
contract, agreement or other instrument to which any of the Landowners is a party or to which 
any of the Property is subject. Unofficial Document 

No Violation or Default. The Landowners have made a reasonable and diligent 
investigation and, to their actual knowledge, the Landowners are not, at the time of execution of 
this Agreement, in material violation of or in material default with respect to any applicable law 
or any applicable rule, regulation or order of any court or any governmental department, 
commission, board, bureau, agency or instrumentality which would prevent or limit the 
Landowners from entering into or carrying out their obligations hereunder. 

Pending or Threatened Litigation. To the actual knowledge of the officers and 
directors of the Landowners, there is no action, suit, proceeding, inquiry or investigation, at law 
in equity, before or by any court, governmental agency, public board or body, pending or, to the 
best of their knowledge, overtly threatened, against or affecting the Landowners, and to their 
actual knowledge there is no basis therefor, wherein an unfavorable decision, ruling or finding 
would adversely affect the transactions contemplated by this Agreement. 

Debt Service Reserve Fund. The Landowners agree that a debt service reserve 
fund in an amount equal to the Reserve Fund Requirement (as defined in the Indenture) will be 
capitalized from bond proceeds. Any moneys remaining in such reserve fund at the final 
maturity or prior redemption of the Series 2017 A Bonds will be applied to pay principal and 
interest on the Series 2017 A Bonds at such time and any monies thereafter remaining in such 
reserve fund shall, at the written direction of the District, be remitted to the then-current owners 
of Assessed Property pro rata according to their payments with respect to the original 
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Assessments. As additional security for the payment of debt service on the Series 2017 Bonds, 
the Developer will deposit the Developer Funds with the Trustee, as described in Section 1.2 of 
this Agreement. Upon completion of the Phase 1 Improvements and payment of all costs and 
expenses incident thereto, any remaining Developer Funds will be transferred or disbursed as 
provided in the Indenture. 

ARTICLE VII 

REPRESENTATIONS AND WARRANTIES OF DISTRICT 

The District represents and warrants to the Landowners as follows:. 

Organization and Existence. The District is a revitalization district duly 
organized, validly existing and in good standing pursuantto the laws of the State, and has all 
requisite power to enter into this Agreement and to carry out and perform the District's 
obligations hereunder. 

Validity and Enforceability of Agreement. This Agreement constitutes a duly 
authorized, valid and binding obligation of the District and is, and shall be, enforceable against 
the District in accordance with its terms. The execution, delivery and performance of this 
Agreement have been duly authorized by the District Board according to law and, to the best of 
the District's knowledge, do not and will not conflict with or result in any breach, default or 
violation of any term, condition or provision of any applicable law or rule, regulation, order, writ 
or decree of any court or any governmental department, commission, board, bureau, agency or 
instrumentality binding upon the District or of any bonds, indentures, contracts or agreements to 
which the District is a party or by which theu~',;~to~;,;;,~n,-r its property is bound. 

No Litigation. To the actual knowledge of the officers and directors of the 
District, there is no action, suit, proceeding, inquiry or investigation, at law or in equity, before 
or by any court, governmental agency, public board or body, pending or, to the best of their 
knowledge, overtly threatened against or affecting the District, and, to their actual knowledge 
there is no basis therefor, wherein an unfavorable decision, ruling or finding would adversely 
affect the transactions contemplated by this Agreement. 

ARTICLE VIII 

CONSENT AND W AIYER 

Landowners' Consents. Each of the Landowners, with full knowledge of the 
provisions of applicable law, and its rights pursuant thereto, hereby consents or acknowledges, as 
applicable: 

(a) that the proposed 2017 Improvements are of more than local or ordinary 
public benefit, and that the Property receives a benefit from the 2017 Improvements 
commensurate with the Assessments; 

(b) the adoption by the District of the plans and specifications and the 
Assessment diagram; 
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(c) to the execution of the construction contracts for the 2017 Improvements 
without publication of the Notice of Contract Award; 

(d) to the Assessments against the Property, m the amounts set forth on 
Exhibit "C" hereto; 

(e) that failure to pay, when due and prior to delinquency, any Assessment for 
Assessed Property subject to the Deed of Trust will constitute nonpayment of all Assessments for 
all Assessed Property subject to the Deed of Trust; and 

(f) to the recordation of the Assessments. 

Landowners' Waivers. Each of the Landowners, with full knowledge of the 
provisions of applicable law, and its rights pursuant thereto, hereby expressly waives: 

(a) any and all defects, irregularities, illegalities and deficiencies in the 
proceedings for the formation of the District; 

(b) any and all defects, irregularities, illegalities or deficiencies m the 
proceedings establishing the Assessed Property; 

(c) any and all defects, irregularities, illegalities or deficiencies in the District 
election held on February 2, 2016 authorizing the imposition of the Assessments, the issuance of 
the Series 2017 Bonds and the O&M Tax Levy; 

(d) any and all defects, ir~n2_ff0'.!..~0~!!(:s, illegalities or deficiencies in the District 
election held on July 14, 2016 at which Mark Stapp, Dennis Mathisen and John Fischer were re­
elected to the District Board; 

(e) any and all notices and time periods related to the matters described in the 
preceding subsections (a) through (d) provided by applicable law, including, but not limited, to 
mailing, posting and publication, as applicable, of any notice required in connection with the 
adoption of the resolutions with respect to any of the 2017 Improvements, the procurement and 
award of contracts with respect to the acquisition and construction of the 2017 Improvements, 
the imposition of the Assessments and any other procedural steps and related proceedings 
necessary in connection with the 2017 Improvements and the issuance and delivery of the Series 
2017 Bonds; 

(f) any and all objections to the adoption and approval by the District of the 
plans and specifications, the Engineer's estimate of the costs of the District Improvements, the 
Developer Improvements and the Assessment diagram; 

(g) any and all protests with respect to the 2017 Improvements and objections 
to the extent of the Assessed Property (all of which is to be assessed) and including any right to 
file a written protest or objection for such purpose and any right to any hearing on such matters; 

(h) any and all protest rights against the 2017 Improvements and objections to 
the awarding of one or more acquisition or construction contracts for the 2017 Improvements; 
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(i) any and all defects, irregularities, illegalities or deficiencies in, or in the 
adoption by the District Board of, the Assessed Property (all of which is to be assessed), the 
plans and specifications, and the Assessment diagram, all of which provide for and effectuate the 
2017 Improvements; 

U) any and all defects, irregularities, illegalities or deficiencies in, or in the 
awarding of, any contracts for or with respect to, the 2017 Improvements, including, but not 
limited to, any right to claim that any of the acts or proceedings relating to the 2017 
Improvements are irregular, illegal or faulty pursuant to applicable law, any right to file a notice 
specifying in which respect the acts and proceedings are irregular, illegal or faulty, and any right 
to any hearing in connection therewith; 

(k) any and all actions and defenses against the Assessments or any of the 
Series 2017 Bonds, including, but not limited to, judicial review, as to whether the Property (all 
of which is to be assessed) is benefited by the 2017 Improvements; 

(1) any right to object to the legality of any of the Assessments or to any of 
the previous proceedings connected therewith or to claim that the 2017 Improvements have not 
been constructed according to any applicable contract or the plans and specifications, in each 
case as permitted pursuant to applicable law and including any right to file a written notice 
specifying the grounds of such objection and any right to any hearing in connection therewith; 

(m) any and all claims or defenses, known or unknown, they may now or 
subsequently have against the Assessments or the Series 2017 Bonds; 

(n) all demands for cash payWieni"'of the Assessments; 

( o) any and all provisions of any collateral security instruments relating to the 
Assessed Property (all of which is to be assessed) which prohibit the establishment of the 
Assessed Property, designation of the boundaries of the Assessed Property (all of which is to be 
assessed), completion of the 2017 Improvements and imposition of the Assessments; and 

(p) any and all rights to redemption pursuant to Section 48-605 of the Arizona 
Revised Statutes. 

ARTICLE IX 

MISCELLANEOUS 

Landowners' Representatives. Mark Stapp, Dennis Mathisen and John Fischer 
shall each be an authorized representative of the Landowners to provide all consents, approvals, 
make protests and objections, receive all notices, and act for the Landowners in carrying out the 
purposes of this Agreement. 

Amendment. This Agreement may be amended only by an agreement in writing 
executed by the District and the Landowners, or their respective successors and assigns, which is 
approved by the then-owners of fee simple title to not less than a majority of the Property and 
recorded in the Office of the Maricopa County (Arizona) Recorder. 
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Notices. Any notices and other communications required or permitted hereby 
shall be validly given, made or served, if in writing and delivered personally or sent by registered 
or certified mail, postage prepaid, to: 

District: Cahava Springs Revitalization District 
c/o Ballard Spahr LLP 
1 East Washington Street, Suite 2300 
Phoenix, AZ 85004 

Landowners: Cahava Springs Development Corporation 
c/o Tim Martens, Esq. 
Gammage & Burnham, PLC 
2 North Central A venue, Suite 1500 
Phoenix, AZ 85004 

or to such other person or such other address as any party may designate in writing. Notice given 
by mail, as set out above, shall be deemed delivered three business days following the date the 
same is postmarked. 

Severability. If any one or more sections, subsections, clauses, sentences or parts 
of this Agreement shall be adjudged unconstitutional or invalid by a court of competent 
jurisdiction, such judgment shall not affect, impair or invalidate the remaining provisions hereof, 
but shall be confined to the specific sections, subsections, clauses, sentences and parts so 
determined. 

Benefit and Binding Effectuno;;1:!i'~,u';;'e';;,~visions of this Agreement shall inure to the 
benefit of and shall be binding upon the respective heirs, successors and assigns of the respective 
parties. 

Additional Documents and Agreements. Each party agrees to execute and 
deliver such further or additional documents, instruments or agreements as may be reasonably 
necessary or appropriate in good faith to fully implement and carry out the intents and purpose of 
this Agreement. 

Applicable Law and Venue. This Agreement shall be governed by and 
construed in accordance with State law. Venue for any suit or other proceedings relative to this 
Agreement shall be in the Maricopa County (Arizona) Superior Court. 

Headings. The headings of this Agreement are for purposes of reference only 
and shall not limit or define the meaning of any term or provision of this Agreement. 

Counterparts. This Agreement may be executed in counterparts, each of which 
shall be an original but which shall constitute one and the same instrument. 

Entire Agreement. This Agreement constitutes the entire agreement among the 
parties hereto and no party shall be liable or bound to any other party hereto in any manner by 
any warranties, representations or guaranties except as specifically and expressly set forth herein. 
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Recordation. The District will cause this Agreement and any amendment or 
cancellation hereof to be recorded in the official records of Maricopa County, Arizona, within 
the period required by Section 9-500.05 of the Arizona Revised Statutes. 

Notice of ARS §38-511. Notice is hereby given that this Agreement is subject to 
cancellation by the District pursuant to the provisions of Section §38-511 of the Arizona Revised 
Statutes. 

Third-Party Beneficiaries. The only parties to this Agreement are the District 
and the Landowners. Except as expressly provided herein, this Agreement is not intended, and 
shall not be construed, to benefit or be enforceable by any other person whatsoever. 

Preservation of Tax-Exemption. Neither the District nor the Landowners shall 
take, or cause to be taken, any action which would cause interest on any Series 2017 Bond to be 
includable in the gross income of the holder thereof for Federal income tax purposes pursuant to 
the Internal Revenue Code of 1986, as amended (the "Code"). 

Term. The term of this Agreement shall commence as of the date of the 
execution and delivery hereof by each of the parties hereto and shall expire upon the earlier of (i) 
the agreement of the District and the Landowners to terminate this Agreement or (ii) when no 
Series 2017 Bonds are outstanding. 

Survival of Representations, Etc. Unless otherwise expressly provided, the 
representations, covenants, indemnities and other agreements contained herein shall be deemed 
to be material and continuing, shall not be merged and shall survive any conveyance or transfer 
provided herein. Unofficial Document 

Section 9.17 Future Owner Consent. The undersigned Landowners agree that 
upon the sale of any portion of the Property, the Landowners will require the execution and 
delivery of an Owner Consent, Waiver and Agreement, as set forth in Exhibit D hereto, by each 
purchaser of Property, and upon request by the District, the undersigned Landowners will 
execute and deliver such Owner Consent, Waiver and Agreement to the District. 

No Personal Liability of Landowners. Notwithstanding anything to the 
contrary contained in this Agreement or any other document signed by the Landowners or by 
which the Landowners have or will become bound in connection with the actions or proceedings 
giving rise to this Agreement, none of the Landowners, or the directors or officers of the 
Landowners, shall have any personal liability, nor shall any of their assets be subject to any 
personal liability, for any obligation set forth herein, and the sole recourse against the 
Landowners hereunder shall be limited to the assets of the Landowners, whether now owned or 
hereafter acquired. 

[Signatures on following page] 
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IN WITNESS WHEREOF, the authorized representatives of the District and the 
Landowners have duly executed and attested this Agreement as of the date first written above. 

ATTEST: 

~OYED AS TO F~:~ / 
7~~~LLP 

~Q.J/.J..m 
Ballard Spahr LLP, 
Special Counsel to the District 

CAHAVA SPRINGS REVITALIZATION 
DISTRICT, an Arizona revitalization district 

By: ~j--"--Cfl(-~-----"'----------'--'----"--,. '_ 
(Vice) Chairman 

SPRINGS DEVELOPMENT 

By:_---'111'!11tt-1-->t=--+-----------­
Mark Stap , 
Its Preside 

AR ROAD PROPERTIES, INC., a 
Nevada co 

By: __ -lc-ilof-h 

Mark Stapp, 
Its President 

corporatio1 

By: ·----'o.__'11,of'11-~¥'---------­

Mark Stapp, 
Its President 

[SIGNATURE PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT] 
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The foregoing instrument was acknowledged before me this 15th day of February, 
2017, by Dennis Mathisen, as Chairman of the District Board of Cahava Springs Revitalization 
District, an Arizona revitalization district. 

My commission expires: 

ST A TE OF ARIZONA 

COUNTY OF MARI COP A 

CARA SEGUI 
Notary Public • Arizona 

Maricopa County 
• My Comm. Expires May 26, 2019 

The foregoing instrument was acknowledged before me this 15th day of February, 
2017, by Mark Stapp, the President of Cahava Springs Development Corporation, a Nevada 
corporation. o 
My commission expires: 

Unofficial Document 

CARA SEGUI 
Notary Public - Arizona 

Maricopa County 
"',..,...,• My Comm. Expires May 26, 2019 

ST A TE OF ARIZONA ) 
) ss. 

COUNTY OF MARI COP A ) 

The foregoing instrument was acknowledged before me this 15th day of February, 

2017, by Mark Slipp, the President of Morrri:~:~~~fa~ ~evada corporation. 

My commission expires: )aal.,,..llio.,dlllo.4lllllllllli_....., .. .._....,.._ .. ~ 

CARA SEGUI 
Notary Public - Arizona 

.. ~' Maricopa County 
My Comm. Expires May 26, 2019 
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STATE OF ARIZONA ) 
) ss. 

COUNTY OF MARI COP A ) 

The foregoing instrument was acknowledged before me this 15th day of February, 
2017, by Mark Stapp, the President of Cahava Springs Phas , Inc., a Nevada corporation. 

My commission expires: 
CARA SEGUI 

Notary Public • Arizona 
" Maricopa County 

• My Comm. Expires May 26, 2019 

Notice re 1 . ,The foregoing notarial certificate(s) 
relate(s) to the District Development and Waiver Agreement, dated as of February 15, 2017, 
executed by Cahava Springs Revitalization District, an Arizona revitalization district, Cahava 
Springs Development Corporation, a Nevada corporation, Morningstar Road Properties, Inc., a 
Nevada corporation and Cahava Springs Phase 1, Inc., a Nevada corporation (the "Notarized 
Document"). The Notarized Document contains a total of _5Q_ pages. 

Unofficial Document 
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Agreement between Owner and Contractor 

AGREEMENT made as of ~e ...%!_ day of February in the year 2017. 

BE'I WEEN the Owner, the Cahava.Springs Revitalization District, a special purpose, '!BX-levying public improvement 
district for the purposes of the Constitution of the State of Arizona (the "State") and a municipal corporation for the 
purposes of the State law 

("'Owner") 
Caha.va Spri~ Revitalization District 
c/o Ballard Spahr LLP 
1 East Washington Street, Suite 2300 
Phoenix, AZ 85Q04-2555 

And the Contractor ("Contractor"): 

Markham Contracting, Co. Inc. 
22820 North 19th Avenue 
Phoenix. Arizona 85027-1312 

The Project is: 

Off-site Work performed for Cahava Springs, a 942 acre, 230 lot master planned residential community located in Cave 
Creek Arizona (''Projectj. The Project is located in a part of Section 13. Township 6 North, Range 3 East of the Gila and 
Salt River Meridian. Maricopa County, Arizona. 

The Work to be performed by Contractor includes the extension of underground waterlines, two booster pump stations, a 
300,000 gallon water reservoir, underground electric utilities, storm water drainage facilities including culverts and erosion 
protection, retaining vvalls, concrete work, grading, paving, miscellaneous demolition and construction. landscape and 
irrigation and is more fully described on plans and specifications referred to herein ("Contract Documents", "Work", 
and/or "Scope of Work") as described in paragraph 6.1.1. · 

With regard to the Scope of Work the Owner and Contractor agree as follows: 

/til,fl-, t:OIUfnlf:IIOII cl .,_,,,fond.ti« 

EXHIBIT I Harii---,-... ~o-
(&) . \ 1 ~2 "02-0 

Doreen Sutton, CR_50076 

7Y,•/ 
{_/l 
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1. ARTICLEl THE WORK OF THIS CONTRACT 

I.I. The Contractor shall fully execute the Work described in the Contract Documents, except to the extent 
specifically indicated in the Contract Documents to be the responsibility of others or as follows: 
1.1.1. Tree and cactus salvage within the right of way 

2. .ARI'ICLE l DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 

2.1. The date of commencement of the Work shall be the date of this Agreement unless a different date is stated 
below or provision is made for the date to be fixed in a notice to proceed issued by the Owner. 

2.1.1. Date of Cmnmencement will be fixed in a Notice to Proceed. 

2.2. 1be Contract Time sba11 be measured :from the date of commencement 

2.3. The Contractor shall achieve Completion of the Work in accordance with the plans and specifications within 
five hwtdred fifteen (515) calendar days from the date of commencement C'Contract Time") subject to 
adjusbnents of thls Contract Time as provided in any changes to the Contract Documents or delays due to 
inclement weather. Schedule is provided in Exhibit A (''Project Schedule'') 

3. ARTICLE3 CONTRACT SUM 

3.1. The Owner shall pay the Contractor in current fimds for the Contractofs performance of the Contract. The 
Maximum Contract Sum is Teo million Eight hundred Seventy Three thoosand Four hundred Sixty Five and 
twenty seven cents {$10,873,465.27) Dollars and shall be subject to additions and deletions as provided in the 
Contract Documents ("Contract Sum"). 

The Contract Sum is a guaranteed maximum price amount based on the schedule of values included as Exluoit B 
("Schedule of Values"). The total Contract Smn is not subject to any changes. 

4. ARTICLE4 PAYMENTS 

4.1. PAYMENTSTOCONTRACTOR 

4.1.l. NOTICE OF EXTENDED PAYMENT PROVISION. This contract allows the OWNER to make 
payment within 21 days after certification and approval of billings and estimates as provided for and limited 
to certain loan documents and draw procedures ("Loan Documents"). 

4.1.2. PARTIAL PA YMENf: By 25th of each month, but not more often than once a month, the Contractor 
will submit to the Owner or Owner's Representative a partial payment estimate filled out and signed by the 
Contractor on AIA Document 0702 and 0703 (" Application for Payment and AppJication and Certificate 
for Payment Continuation Sheet'') covering the Work performed during the period covered by the partial 
payment estimate and supported by such data as the Owner may reasonably require ("Partial Payment''). If 
payment is requested on the basis of materials and equipment not incorporated in the Work but delivered 
and suitably stored at or near the site, the partial payment ~ate shall also be accompanied by such 
supporting daia, satisfactory to the Owner, as will establish the Ownel's title to the material and equipment 
and protect his interest therein, including applicable insurance. The Owners Co.nstruction Representative (as 
defined herein below in Article 9) wm, immediately after receipt of each partial payment ~ either 
indicate his approYaJ of payment and present the partial payment estimate to the Owner, or return the partial 
payment estimate to the Contractor indicating in writing his reasons for refusing to approve payment In the 
latter case, the Contractor may make the necessary cotrections and resubmit the partial payment estimate. If 
the partial payment estimate is acceptable to both the Owner and Contractor, and is agreed upon before the 
final working day of the mo~ the Owner will, within twenty-one {21) days of acceptance of a partial 
payment estimate. pay the Contractor a progress payment based on the approved partial payment emimate. 
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The Owner shall ret.ain ten percent (10%) of the amount of each payment until final completion and 
acceptance of all work e<1vered by the Contract Documents ("Retained Percentages .. ). Contractor hereby 
acknowledges that Owner must submit Contractors pay request to 31• party trustee ("Trustee") for 
pr<>Ce$ing. In such case, Owner shall use be.,! commercial efforts to have Trustee process requested 
payment for Contractor and Contractor shall endeavor to assist Owner in its work with Trustee to answer 
questions, supply additional information in an effort to diligently approve payment of Contractors 
Application for Payment and Application and Certificate for Payment Continuation Sheet. 

4.1.3. The request for Partial Payment may also include an allowance for the cost of such major materials and 
equipment, which is suitably stored either at or near the site per the requirements herein however, any stored 
materials and equipment are the soJe Ownership of the Contractor until used to as part of the Scope of 
Work. 

4.1.4. All Work covered by Partial Payment made shall there upon become the sole property of the Owner, but 
this provision shall not be construed as relieving the Contractor of the sole responsibili1;y for the care and 
protection of the Work upon which payments have been made or the restoration of any damaged Work, or~ 
a waiver of the right of the OwneT to require the fulfillment of all tenns of the Contract Documents or for 
material paid for by Partial Payment and stored for future Work. 

4.15. Upon completion and acceptance of the Work. the Engineer or Owners Construction Representative shall 
issue a certificate attached to 1he :fmal payment request that the Work has been accepted by him under the 
conditions of the Contract Documents. The entire balance found to be due the Contractor, including the 
Retained Percentages, but except such sums as maybe lawfully retained by the Owner, shall be paid to the 
Contractor within forty (40) (Jays of completion and acceptance of the Work ('"Final Payment"). 

4.1.6. The Contractor will indemnify. defend, and save the Owner or the Owners agents, employees, Members 
and Trustee harmless ftom and against any and all claims, suits, actions, damages, liabilities, penalties, 
costs, expenses, fees (including reasonable attorney's fees), arising out of or related to: (a) any negligent act, 
error, or omission of Contractor or other performance of the Work by Contractor to the comparative extent 
of contractor's negligence; and/or {b) demands of Subcontractors, Iaborets, workmen. mechanics, 
materialmen. and furnishers of machinery and parts thereof, equipment, tools, and aU supplies incurred in 
the furtherance of the perf01mance of the Work provided contractor has been paid for such demands by 
Owner. The Contractor shall, at the OWNER'S and/or Trustees request, furnish satisfactory evidence that all 
obligations of the nature designated above have been paid, discharged. or waived. If the Contractor mils to 
do so, the Owner may, after having notified the Contractor, either pay unpaid bills or withhold from the 
Contractor's unpaid compensation a sum of money deemed reasonably, sufficient to pay any and all such 
lawful claims until satisfactory evidence is furnished that all liabilities have been fully discharged 
whereupon payment to the ContraGtor. subject to approval by Trustee, shall be resumed, in accordance with 
the tenns of the Contract Documents, but in no event shall the provisions of this .sentence be construed to 
impose any obligations upon the Owner to either the Contractor, his Surety, or any third party. In paying any 
unpaid bills of the Contractor, any payment so made by the Owner shall be considered as a Partial Payment 
made under the 1his Agreement and in accoolanee with the Contract Documents by the Owner to the 
Contractor and the Owner shall not be liable to the Contractor for any such pa:yme~ made in good faith. 

4.1.7. If the Owner fails to make a partial payment to the Contractor on or prior to the last working day of 
month thirty-five {35) days after the Owner approves and the Trustee accepts the partial payment request• 
in addition to other remedies available to the Contractor, there shall be added to each such payment interest 
at a rate of 1 % over the prime interem: rate established by Wells Fargo. Arizona commencing on the first day 
after said payment is due and continuing until the payment is received by the Contractor. 

4.1.8. As a condition. precedent to any Partial Payment and Final Payment as more :fully described below, 
Contractor shall provide original, fully executed lien waivers on behalf of itself and alJ Subcontractors and 
Suppliers whose work is included in the Application for Payment Lien waivers shall be in the form 
required by A.R.S. § 33-1008 and submitted as follows: (a) with the first Application for Payment. 
CON1RACTOR shall submit fully executed Conditional Waivers of Lien on Progress Payment for such 
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Application :from itself and each Subcontractor and first-tier Suppliers included in the Application; {b) on 
the second and all subsequent Applications for Payment, Contractor shall submit :fully executed Conditional 
Waivers of Lien on Progress Payment for such Application from itself and each Subcontractor and fu-st-tier 
Suppliers included in the Application and Unconditional Waivers of Lien for all prior Applications from 
itself and each Subcontt:actor and first-tier Suppliers included in the prior Applications. 

4.1.9. The Contractor agrees to comply with and to require all of his Subcontractors to comply with all the 
provisiom of applicable State Sales Excise Tax Law and Compensation Use Tax Law and all Amendments 
to same. The Contractor further agrees to indemnify, defend, and hold harmless the OWNER from any and 
all claims, demands, costs. expenses, penalties, damages, liabilities, and fees (mcluding reasonable attorney 
fees) made against him by virtue of the failure of the Contractor or any Subcontractor to comply with the 
provisions of any and all Laws and Amendments. 

4.1.10. The acceptance by the Contractor of Final Payment snall be and shall operate as a release to the Owner of 
a11 claims and all liability to the Contractor other than claims in stated amounts as may be specifically 
accepted by the Contractor for all things done or furnished in connection with this Work. Any Partial 
Payment, however. or Final Payment, shall not release the Contractor or his sureties from any obligations 
under the Contract Documents or the Perfonnance Bond and Payment Bond. 

4.2. FINAL:PAYMENT 

4.2. l. Finai Payment, as defined above shall constitute the entire llllpaid balance of the Contract Sum and shall 
be made by the Owner to the Contractor when the Contractor has fully performed the Scope of Work except 
for the Con1ra.ctors• responsibility to correct Work m provided in paragraph 17.2. and to satisfy other 
requirements, if sny. which extend beyond :final payment. 

4.2.2. The Owner's Final payment to the Contractor shall be made no later than seven (7) business days after the 
acceptance of the final Application for Payment unless Owner responds with a Deficiency Statement, or as 
follows in accordance with applicable State law. 

5. ARTICLES ENUMERATION OF CONTRACT DOCUMENTS 

5. 1. The Contract Documents are listed in Article 6 and, except for Modifications issued after execution of this 
Agreement, are.enumerated as follows: 

5.1.1. The Agreement is this executed Agreement between Owner and Contractor. 

5.2. The Drawings are as follows, and are dated unless a different date is shown in "Exhibit C - Contract 
Document Drawings" 

53. Other documents, if any, fonning part of the Contract Documents are as follows: 
5.3.1. Geateclmical Report Prepared By Construction Testing & Inspection Dated:01/26/2001 

5.4. The Contractor further acknowledges the following specifications are incorporated by reference: 
5.4.1. OSHA Guidelines and Regulations 
5.4.2. Town of Cave Creek amendments to the Maricopa County .Association of Government Specifications and 

Details for Public Works Construction, if any. 
5.4.3. Maricopa County Association of Government Specifications and Details for Public Works Construction 
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GENERAL CONDITIONS 

6. ARTICLE6 GENERAL PROVISIONS 

6.1. 'I'IR CONTRACT DOCUMENTS 
6.1.1. The Contract Documents consist of this Agreement, the Conditions of the Contract (Genefil4 

Supplementary and other Conditions), Drawings, Specifications, Addenda. issued prior to the execution of 
this Agreement, and other documents listed in this Agreement and Modifications issued after execution of 
this Agreement A Modification is (1} a written amendment to the Contract signed by both parties, {2} a 
Change Order, (3) a Construction Change Directive or (4) a written order for a minor change in the Work 
issued by the Owner. The intent of the Contract Documents is to include all items necessary for the proper 
execution and completion of the Work by the Contractor. The Contract Documents are complementary, and 
what is required by one shall be as l!inding as if required by all; performance by the Contractor shaU be 
required to the extent consistent with the Contract Documents and reasonably inferable from them as being 
necessazy to produce the indicated results. 

62. THE CONTRACT 
6.2.1. The Contract Documents form the Contract for Construction. The Contract represents the entire and 

integrated agreement between the parties hereto and supersedes prior negotiations, representations or 
agreements, either written or orat. The Contract may be amended or modified only by a Modification. The 
Contract Documents shall not be construed to create a contractual relationship of any kind (I) between the 
Owner and a Subcontractor or sub-subcontractor> or (2) between any persons or entities other than the 
Owner and Contractor. 

6.3. 'CHE WORK 
6.3.1. The term "Work" means the construction and services required by the Contract Documents, whether 

completed or partially completed, and includes all other labor, materials, equipment and services provided 
or to be provided by the Contractor to fulfill the Contractots obligations. The Work may constitute the 
whole or a part of the Project. 

6.4. EXECUTION OF THE CONTRACT 
6.4. 1 . Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, 

become familiar with local conditions under which the Work is to be performed, studied the Contract 
Documents and correlated personal observations with requirements of the Contract Documents. 

6.5.0WNERSBIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS O:F 
SERVICE 

6.5.1. The Contract Documents and any chang~ addenda or supplements thereto· includings Drawings, 
Specifications and other documen~, including those in electronic form, prepared by the Owner or Owners 
agenl'J and the Owner's consultants are what are herein termed "Instruments of Service" through which the 
Work to be executed by the Contractor is described and performed The Contractor may retain one record 
set. Neither the Contractor nor any Subcontractor, sub -subcontractor or material or equipment supplier shall 
own or claim a copyright in the Instruments of Service, and unless otherwise indicated the Owner and the 
Owner's consultants shall be deemed the authors of them and will retain all common Jaw, statutOI)' and other 
reserved rights, in addition to the copyrights. All copies of them, except the Contractor's record set, shall be. 
returned or suitably accounted for to the Owner, on requ~ upon completion of the Work. The Instruments 
of Service and the Owner's consultants, aod copies thereof furnished to the Contractor, are for use solely 
with . respect to this Project They are not to be used by the Contractor or any Subcontractor, 
sub--subcontmctor or m.aterjal or equipment supplier on other projects or for additions to this Project outside 
the scope of the Work: without the specific written consent of the Owner, and the Owner's consultants. The 
Contractor, Subcontractors, sulr suboontractors and material or equipment suppliers are authorized to use 
and reproduce applicable portions of the Instruments of Service and other documents prepared by the Owner 
and the Owner's consultants appropriate to and for use in the execution of the Wol"k Wlder the Contract 
Documents. AU copies made under this authorization shall bear the statutory copyright notice, if any. shown 
on the Instruments of Service prepared by the Owner and the Ownets c.onsultants. Submittal or distribution 
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to meet official regulatory requirements or for other purposes in connection with this Project is not to be. 
construed as publication in derogation of the Owner's or Owner's oonsultants' copyrights or other reserved 
rights. 

7. ARTICLE7 OWNER 

7.1. INFORMATION AND SERVICES REQUIRED OF' THE OWNER 

7. I.J. The Contractor shal] be entitled to re]y on the accuracy of information furnished by the Owner but shall 
exercise proper precautions related to the safe performance of the Work. 

7.1.2. Except for pennits and fees which are the responsibility of the Contractor under the Contract 
Documents, and reimbutsable by the Owner, the Owner shall secure and pay for the pennits and other 
necessaiy approvals, easements, assessments and charges not covered by the Schedule of Values identified 
in Exlu"bit A. required for the coostmction. use or occupancy of permanent structures or permanent changes 
in existing facilities. 

7.2. OWNER'S RIGHT TO STOP THE WORK 
7.2.1. If the Contractor fails to comply with the tenns of this Agreement and/or correct Work which is not in 

accordance with the requirements of the Contract Documents, or persistently faiJs to car,y out the Work in 
accordance with the Contract Documents, the Owner may issue a written order to the Contractor to stop the 
Work, or any portion thereof; until the cause for such order is eliminated; however, the right of the Owner to 
stop the Work shall not give rise to a duty on the part of the Owner to exercise this right for the benefit of 
the Contractor or any other peISOn or entity. If Contractor fails to correct any action identified by Ow.ner in 
Owners written notice within 30 days of receipt of such notice then Contractor shall be deemed in default 
("Default''). 

7.3. OWNER'S RIGHT TO CARRY OUT THE WORK 
7.3.l. If the Contractor is in Default or persistently fails or neglects to carry out the Work in accocdance with the 

Contract Documents, or fails to perfollll a provision of the Contract. the Owner, after ten (I 0) days' written 
notice to the Contractor and without prejudice to any other remedy the Owner may have, may make good 
such deficiencies and may deduct the reasonable cost thereof;, including Owner's expenses and 
compensation for the Owner's services made necessary thereby, and shall have the right to subtract such 
sums from Contractors Partial and/or Final Payment from the payment then or thereafter due the Contractor. 

8. ARTICLES CONTRACTOR 

8.1. REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR 

8.1.l. Contract.or hereby acknowledges that it is familiar with the Scope of Work, the Project and the Site but 
since the Contract Documents are complementary, before starting each portion of the Work, the Contractor 
shall carefully study and compare the various Drawings and other Contract Documents re]ative to that 
portion of the Work, as well as the information furnished by the Owner pursuant to Subparagraph 7.1.1, 
sha11 take field measurements of any existing conditions related to that portion of the Work and shall 
observe any conditions at the site affecting it. These obligations are for the purpose of facilitating 
construction by the Contractor and are not for the purpose of discovering errors or om~ns or 
inconsistencies in the Contract Documents; however, any errors, omissions or inconsistencies discovered by 
the Contractor shall be reported promptly to the Owner as a request for information in such as fonn as the 
Owner may require. 

8.1.2. Any design errors or omissions in the Jnstruments of Service noted by the Contractor during this review 
. shall be reported promptly to the Owner, but it is recognized that the Contractor's review is made in the 
Contractor's capacity as a Contractor and not as a licemed design professiona1 unless otherwise specifically 
provided in the Contract Documents. 
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8.2. SUPERVISION AND CONSTRUCTION PROCEDURES 

8.2.1. The Contractor shall be solely responsible for superv.ision and direction of the Work, using the 
Conb11ctors best professional skill and attention and conventional methods normally applied to in the 
Phoeaix: marketplace for this type of work. The Contractor shall be solely responsible for and have control 
over construction means, methods, techniques. sequences and procedures. and for coordinating all portions 
of the Work under the Contract ("Construction Methods"), so long as such Construction Methods are not in 
conflict with the Instruments of Service and unless the Contract Documents give other specific instructions 
concerning these matters. If the Contract Documents give specific instructions concerning construction 
means. methods, techniques, sequences or procedures 1hen the Contractor shall fully comply with those 
("Defined Methods). The Contractor shall be fully and solely responsible far the jobsite safety 1hereof 
unless the Contractor gives timely written notice to the Owner that Defined Methods may not be safe. 

8.2.2. The Contractor shall be fully responsible to the Owner and shall indemnify the Owner for acts and 
omissions of the Contractor's employees, Subcontractors and their agents and employees, and other persons 
or entities performing portions of the Work for or on behalf of the Contractor or any of its Subcontractors. 

8.3. LABOR AND MATERIALS 

8.3.1. Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, 
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services necessary for proper execution and completion of the Work in conformance with 
the Scope of Work whether temporary or permanent and whether or not incorporated or to be incorporated 
in the Work. 

8.3.2. The Contractor shall enforce strict discipline and good order among the Contractor's employees and other 
persons carrying out the Contract The Contractor shall not permit employment of unfit pCISOns or persons 
not skilled in tasks assigned to them. 

83.3. The Contractor shall deliver, handle, store and install materials in acoordance with manufacturers' 
instructions. 

8.3.4. The Contractor may make substitutions only with the written consent of the Owner, after evaluation by 
the Owner and in accordance with a normal Change Order. 

8.4. WARRANTY 
8.4.L The Contractor warrants to the Owner that materials and equipment furnished under the Contract wiJI be 

of good quality and new unless otherwise required or pemulted by the Contract Documents, that the Work 
will be free from defects not inherent in the quality required or permitted, and that the Work will confonn 
with the requirements of 1he Conb:act Documents. Work not conforming to these requirements, including 
substitutions not properly approved and authorized, may be considered defective. The Contractor's warranty 
excludes remedy for damage or defect caused by abuse, modifications not executed by the Contractor, 
improper or insufficient maintenance, improper operation or normal wear and tear and nonnal usage. 

85. TAXES 
8.S.1. The Contractor shall pay sales. consumer, use and other similar taxes which are legally enacted when bids 

are received or negotiations concluded. All taxes paid by the Contractor shall be reimbursed by the Owner 
at the time of monthly payment Taxes are included in the Contract Sum. 

8.6. PERMITS, FEESA.ND NOTICES 

8.6.1. Unless otherwise provided in the Contract Docwnents or as required by the governing jurisdiction, 1he 
Owner shall secure and pay for the building permit and other Permits and governmental fees~ licenses and 
inspections necessary for proper execution and completion of the Work. In the event the Contractor is 

Ma,ffotu,,-ltldlon&11g~-fan,J.doc Page7 

Markham005138 

APP111



required to pay for any permit, governmental fee, license, or inspection, the Owner shall reimburse 
Contractor for actual costs of such fees not included in the Contract Sum. 

8.6.2. The Contractor shall comply with and give notices required by laws, ordinances, rules, regulations and 
lawful ordeIS of pub]ic authorities applicable to performance of the Work. The Contractor shall promptly 
notify the Owner if the Contract Docmnents are observed by the Contractor to be at variance therewith. If 
the Contractor performs Wo.rk knowing it to be contrary to Jaws, statutes, ordinan~, building codes, and 
rules and regulations without .such notice to the Owner, the Contractor shall assume appropriate 
responsibility for such Work and shall bear the costs attn"butab1e to correction.. 

8.7. SUBMITTAI.S 

8. 7. l. The Contractor shall review for compliance with the Contract Documents, approve in writing and submit 
to the Owner, Shop Drawings. product Data, SampJes and similar submittals required by the Contract 
Documents with reasonable promptness. The Work shall be in accordance with approved submittals. 

8.7.2. Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. 

8.8. USE OF SITE 
8.8.1. The Contractor shall confine operations at the site to areas permitted by Jaw, ordinances, permits and the 

Contract Documents and shall not unreasonably encumber the site with materials or equipment. 

8.9. CUTTING AND PATCHING 
8.9.1. The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to 

make its parts fit together properly. 

8.10. CLEANINGUP 
8.10. I. The Contractor shall keep the premises and surrounding area :free from accumulation of waste materials 

or rubbish caused by operations under the Contract. At completion of the Work, the Contractor sba11 remove 
from and about the Project waste materials, rubbish, the Contractor's tools, construction equipment. 
machinery and surplus material. 

8.11. ROYALTIES, PATENTS AND COPYRIGHTS 
8.11.l. The Contractor shall pay all royalties and license fees; shall defend suits or claims for infringement of 

copyrights and patent rights and shall hold the Owner and Owner's Agents harmless ftom los.5 on account 
thereof: but shall not be responsible for such defense or Joss when a particula.J.· design, process or product of 
a particular manufacturer or manufacturers Is required by the Contract Documents, or where the copyright 
violations are contained in Drawings, Specifications or other documents prepared by the Owner, unless the 
Contractor has encountered and has reason to believe that there is an jnfr.ingement of patent or copyright and 
fails to prompUy famish such infonnation to the Owner. 

8.12. ACCESS TO WORK 
8.12.1. The Contractor shall provide the Owner access to the Work in preparation and~ wherever located. 

8.13. INDEMNIFICATION 

8.13.l. The contractor, subcontractor, and sub-subcontractors shall comply wnh the following indemnification 
prov.isioos: 

8.13.1.1. To the fullem: extent permitted by Jaw, the Contractor and subcontractors shall indemnify and 
hold harmless the Owner and their agents, employees and Trustee from and against any claims, 
damages, losses, expenses, attorneys' fees, and delays arising out of or resulting :from contractor's 
performance of the Work. provide that such claim, damage, Joss, expense, attorneys• fees, and delays 
arising out of or resulting :from contractor•s perfonnilDCC of the Work is caused by the 
CON1RACTOR or by anyone under contract to or in agreement with the Contractor or subcontractor, 
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provided, however, that the Owner shall not be indemnified for its own relative negligence. The extent 
of the Contractors liability shall be limited to the extent of its negligence. 

8.13.1.2. In claims agaimt any person or entity indemnified by this Agreement by an employee of the 
contractor, subcontractor or another subcontractor. anyone wrectly or indirectly employed by them or 
anyone for whooe acts they may be liable, the indemnification obligation shall not be limited in 
amount or type of damages, compensation of benefits payable by or for the Contractor under Workers' 
Compensation Acts, Disability Benefit Acts or other Employee Benefit Acts. 

8.13.1.3. Except as provided in this Agreement. the obJjgations of the Contractor or subcontractor shall not 
extend to the liability of the Owner's consultants and/or their agents or employees arising out of; I) 
prepaiation or approval of maps, drawings, opinions, reports, survey~ change orders, design or 
specifications, or; 2) the. giving of or failure to give directions or instructions by the Owner's 
consultant, their agents and/or employees providing reliance upon or failure to give direction is the 
primaty cause of the injury or damage. 

8.13.1.4. The Contractor and subcontractors agree that the Work will be performed in a worlcmanlike 
manner and assumes liability for the contractor, subcontractor or Owne1:'s negligent failure to discover 
problems or dangerous conditions caused by the Contt"actor or subcontractor. The Contractor and/or 
subcontractor agree that all direct or indirect employees of the Contractor or subcontractor will 
perfunn their portion of the Work in compliance with Local, State, and Federal laws including but not 
limited to, Building Codes, OSHA, and any other rules and regulations. 

9 . .ARTICLE9 OWNER'S .ADMINISTRATION OF THE CONTRACT 

9.1. . The Owner will provide administration of the Contract (1) during construction, (2) until final payment js due 
and (3) throughout the term for correction of Work or warranty described in Paragraph 17 2.. 

9.2 The Owner may designate a single person as direct contact with Contractor ("OWner•s Cons1IUCtion Rep"). 
The Owner will maintain personnel to (1) become genera1ly familiar with progress and quality of the portion of 
the Wolk: completed, (2) endeavor to guard against defects ·and deficiencies in the Wo.rk, and (3) determine in 
general if the Work is being perfonned in a manner indicating that the Work, when fully completed, will be in 
accordance with the Contract Documents. However, lhe Owner will not be required to maim exhaustive or 
continuous on-site inspections to check 1he quality or quantity of the Work. The Owner will neither have control 
over or charge of. nor be responsible for 1he construction means, methods, teclmiqu~ sequences or procedures, 
or for safety p.recautions aod programs in connection with the Work, since these are solely the Contractor's rights 
and responsibilities under the Contract Documents. except as provided in Subparagraph 8.2.1. Notwithstanding. 
if Owner's Comtruction Rep, in Owner's Construction Rep's sole and unfettered opinion. believes there js a 
public safety concern, that Contractor will cause damage to surrouoding properf;y and adjacent to 1he Project 
Limits of Construction, disturb adjacent land Owners unnecessarily, violate any law and/or ordinance or canse a 
deviation. from the Contract documents (''Construction Issues the Owner's Construction Rep shall have the right 
to immediately take corrective action, including stopping work, until such Construction issues am be properly 
addressed by Owner•s Construction Rep and Contractor and the Construction Issue resolved. 

9.3. The Owner will not be responsible for the Contractor's failme to perform the Work in accordance with the 
requirements of the Contract Documents. The Owner will not have control over or charge of and will not be 
responsible fur Construction Issues or acts or omissions of the Contractor, Subcontractors, or their agents or 
employees, or any other persons or entities performing portions of the Worlc. However, the Owners Rep shall 
when deemed. necessary apprise Contractor of such Construction Issues or acts or omission. 

9.4. Based on the Owner's evaluations of the Work and of the Contractor's Applications for Payment, the Owner 
will review the amounts due the Contractor and will issue Certificates for Payment in such amounts to Trustee as 
described in Article 4. 

Page9 

Markham005140 

APP113



9.5. The Owner will review and approve or take other appropriate action upon the Contractor's submittals such as 
Shop Drawings, Product Data and Samples, for the purpose of checking for conformance with information given 
and the design concept expr~ in the Contract Doeumems. 

9.6. The Owner's decisions on matters relating to aesthetic effect will be Owners sole and unfettered discretion 
and shall be fmal if consistent with the intent expressed in the Contract Documents. 

9.7. CLAIMS AND DISPUTES 

9.7.1. Jf a claim, dispute or other matter in question relates to or is the subject of a mechanic's lien. the party 
asserting such matter may proceed in accordance with applicable law to comply with the Jien notice or 
Filing deadlines prior to resolution of the matter by mediation or by arbitration. 

9. 7.2. The parties shall endeavor to resolve their disputes by mediation which, uni~ the parties mutually agree 
otherwise, shall be in accordance with the Construction Industiy Mediation Rules of the American 
Arbitration A$0Ciation currently in effect. Request for mediation shall be filed in writing with the other 
party to this Agreement and with the American Arbitration Association. The request may be made 
concurrently with the filing of a demand for arbitration but. in such event, mediation shall proceed in 
advance of arbitration or legal or equitable proceedings, which shall be stayed pending mediation for a 
period of 60 days from the date of filing. unless stayed for a longer period by agreement of the parties or 
court order. 

9.7.3. Claims, disputes and other matters in question arising out of or relating to the Contract that are not 
resolved by first by negotiation which shall take no longer then one (1) week from the notice of dispute, 
then if not then resolved by mediation in accordance with the rules of Mediation of the American 
Arbitration Association, except niattets relating to aesthetic effect and except those waived as provided for 
in Paragraph 9.11 and Subparagraphs 14-5.3 and 14-5.4. If not resolved by Mediation within 30 days 1hen 
the remaining unresolved disputes shall be decided by arbitration which, unless the parties mutually agree 
otherwise, shall be in accordance with the Construction Industry Arbitration Rules of the American 
Arbitration Association currently in effect. The demand for arbitration shall be filed in writing with the other 
party to this Agreement and with 1he American Arbitration Association and shall be made within a not more 
than 30 days after the dispute has arisen. The award rendered by the' arbitrator or arbitrators shall be final, 
and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction 
thereof. Except by written consent of the person or entity sought to be joined, no arbitration arising oot of or 
relating to the Contract Documems shall include, by consolidation, joinder or in any other manner, any 
person or entity not a party to the Agreement under which such arbitration arises, unless it is shown at the 
rune the demand for arbitration is filed that (1) such person or entity is substantially involved in a common 
question of fact or law, (2) the presence of such person or entity is required if complete relief is to be 
accorded in the arbitration, (3) the interest or responsibility of such person or entity in the matter is not 
insubstantial, and (4) such person or entity is not the OWNER or any of the O~s employees or 
consultants. The agreement herein among the parties to the Agreement and any other written agreement to 
arbitrate referred to herein shall be s~cifi.cally enforceable under applicable law in any court having 
jurisdiction thereof. 

10. ARTICLE 10 SUBCONTRACTORS 

10.1. A Subcontractor is a person or entity that has a direct contract with the Contractor to perform a portion of the 
Work at the site and in regards to this agreement is the same as the Contraetor. 

10.2. Unless otbeiwise stated in the Contract Documents or the bidding requirements, the Contractor, as soon as 
practicable after award of the Contract. shall :furnish in writing to the Owner the names of the Subcontractors for 
each of the principal portions of the Work. The Contractor shall not contract with any Subcontractor to whom the 
Owner has made reasonable and timely objection. If the proposed but rejected Subcontractor was reasonably 
capable of performing the W~ the Contract SUiD. and Contract-Time shall be increased or decreased by the 
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difference, if any, occasioned by such change, and an appropriate Change Order shall be issued before 
commencement of the substitute Subcontractor's Work. The Contractor shall not be required to contract with 
anyone to whom the Contractor has made reasonable objection. 

103. Contracts between the Contractor and Subcontractors shaU (1) require each Subcoolractor, to the extent of the 
Work. to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract 
Documents, and to assume toward the Contractor all the obligations and responsibilities, including the 
responsibility for safety of the Subcontractol's Work, which the Contractor, by the Contract.Documents, assumes 
toward the Owner and Owner, and (2) allow the Subcontractor the benefit of all rights, remedies and redress 
afforded to the Contractor by these Contract Documents. 

11 . .ARTICLE 11 
CONTRACTS 

OWND.'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE 

11.l. The Owner reserves the right to perform construction or operations related to the Project with the Owner's 
own forces, and to award separate contracts in connection with other portions of the Project or other construction 
or operations on the site 1D1der conditions of the contract identical or substantially similar to these, including 
those portions related to insurance and waiver of subrogation. If the Contractor claims that delay or additional 
cost is involved because of such action by the Owner, the Contractor shall make such claim as provided by 
Paragraph 9.7 3. 

11.2. The Contractor shall afford the Owner and separate contractor's reasonable opportunity for introduction and 
storage of their materials and equipment and performance of their activitie.,;, and shall connect and coordinate the 
Contractor's activities with theirs as required by the Contract Documents. 

11.3. The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which are payable to a 
separate Contractor because of delays, improperly timed activities or defective construction of the Contractor. 
The Owner shall be ~ponsible to the Contractor for costs incurred by the Contractor because of delays, 
improperly timed activities, and damage to the Work or defective construction of a separate contractor. 

12. ARTICLE 12 CHANGES.IN THE WORK 

12.1. The Owner, without invalidating the Contract. may order changes in the Worlc within the general scope of the 
Contract consisting of additions, deletions or other revisions. 1he Contract Sum and Contract Tune being adjusted 
accordingly ("Change Orders"). Such Change Orders in the Work shall be authori7.ed by written Change Order 
fonn $igned by the Owner and Contractor, or by written Construction Change Directive signed by the Owner. 

12.2. The cost or credit to the Owner from a Change Order in the Wotlc. shall be detennined by mutual agreement of 
the parties or, in the case of a Construction Change Directive, shall include reasonable and applicable 
Contractor's cost of labor, material, equipment, and reasonable overhead and profit. 

12.3. The Owner will have authority to order minor changes in the Work not involving adjustment in 1h.e Contract 
Sum or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such 
changes shall be effected by written order and shall be binding on the Owner and Contractor. The Contractor 
shall carry out such written orders promptly. 

12.4. If concealed or unknown physical conditions are encountered at the site that differ substantially and materially 
from those indicated in the Contract Documents or from those previously observed by the Contractor with its 
familiarity with the Project and :from those indicated in studies provided by Owner or prepared by Contractor. the 
Contract Sum and Contract Time shall be adjusted based upon agreement with Owners Rep and Contractor. 

12.5. A Change Order is a written instrument prepared by the Owner and signed by the Contractor stating lheir 
agreement npon all of the following: 

12.5.1. change in the WOik; 
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12.5.2. the amount of the adjustment. if any, in the Contract Sum; and 
12.5.3. the ext~t of the adjusbnent, if any, in 1he Contract Time. 

13. ARTICLE 13 TIME 

13.1. Time limns stated in the ContractDocuments are of the essence of the ContracL By executing the Agreement 
the Contractor confirms 1hat the Contract Time is a reasonable period for pecforming the Worlc. 

13.2. The date of Substantial Completion is the date in accordance with Subparagraph 14.4.2. 

13.3. If the Contractor js delayed at any time in the commencement or progress of the Work by chang~ ordered in 
the Work, by labor disputes, fire. unusual delay in deliveries. adverse weather conditions, unavoidable casualties 
or any causes beyond the Contractor's control, or by other catECS which the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Order fo.r such reasonable time as the Owner may 
determine, subject to the provisions of Paragraph 9.10. 

14. ARTICLE 14 PAYMENTS AND COMPLETION 

14.1. APPLICATIONS FOR PAYMENT 

14. I.l. Payments shall be made as provided in Article 4 of this AgreemenL Applications for Payment sha]J be in 
a funn satisfactory to the Owner and 1he Trustee. 

14.1.2. The Contractor warrants that title to all Work covm:d by an Application for Payment will pass to the 
Owner no later than the time of payment. The Contractor further warrants that upon submittal of an 
Application for Payment all Work for which Certificates for Payment have been previously issued and 
payments received :from the Owner shall, to the best of the Contractor's .knowledge, information and belief, 
be free and clear of liens, claims, security interests or other encumbrances adverse to the Owner's interests 
and as such will indemnify and defend Owner against any claim arising after such payment.. 

14.l. APPLICATIONSFORPAYMENT 

14.2.1. The Contractor shall submit to the Owner an itemized Application for Payment for ope.rations completed 
in accordance with the approved schedule of values on AIA App_lications 702 and 703. Such application 
shall be notarized, if required, and supported by such data su~tiating the Contractor's right to payment 
as the Owner may require, such as copies of requisitions from Subcontractors and material suppliers. and 
reflecting retainage if provided for in the Contract Documents. 

14.2.2. The application may include requests for payment on account of changes in the Work which have been 
properly authorized by Change Order. 

14.23. Such applications may not include requests for payment for portions of the Work for which the Contractor 
does not intend to pay to a Subcontractor or material supplier, unless such Work has been performed by 
others whom the Contractor intends to pay. 

14.2.4. The Owner and/or the Trustee who will notify Owner to do so, will. within seven (7) days after receipt of 
the Contractots Application for Payment, issue a notice in writing of the Owners reasons if for any reason 
there is discrepancy in the application and payment for the Work will not be paid in whole or in part. 

14.2.S. The issuance of the Application for Payment will constitute a representation, based on the Contractor's 
evaluations of the Work and the data comprising the Application for Payment, that the Worlc has progressed 
to the point indicated and that, to the best of 1he Contractor's knowledge, information and belief, the quality 
of the Work is in accordance with the Contract Documents. The foregoing representations are subject to an 
evaluation of the Work for conformance with the Co:ntract Documents upon Substantial Completion, to 
results of subsequent tests and inspections, to couection of minor deviations from the Contract Documents 
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prior to completion and to specific qualifications expressed by the Owner. The issuance of an Application 
for Payment will farther constitute a representation 1hat the Contractor is entitled to payment in the amount 
certified. However, the issuance of a Payment will not be a representation that the Owner bas (1) made 
exhaustive on-sit.e inspections to check the quality or quantity of the Worlc, (2) reviewed construction 
means, methods, techniques. sequences or procedures, (3) reviewed copies of requisitions received from 
Subcontractors and materia1 suppliers and other data requested by the Owner to substantiate the Contractors 
right to payment. or (4) made examination to ascertain how or for what purpose the Contractor has used 
money previously paid on account of the Contract Sum. 

14.2.6. The OWner may withhold a Payment in whole or in part, to the extent reasonably n~ary if. in the 
Owner's opinion, the representations to the Owner required by Subparagraph 14.25 cannot be made, or as 
otherwise permitted by law. If the Owner is unable to certify payment in the amount of the Application, the 
Owner will notify the Contractor in writing as provided in Subparagraph 14.2.~. The Owner may also 
withhold an Application for Payment or, because of subsequently discovered evidence, may nullify the 
whole or part of an Application for Payment previously issued. but only to such extent as may be necessary 
in the Owner's reasonable opinion to protect the Owner from loss for which the Contractor is responsible, 
including loss resulting ftom acts and omissions described in Subparagraph 8.2.2, because of-

14.2.6.1. defective Work not remedied; 
14.26.2. third party claims filed or reasonable evidence indicating probable filing of such claims unless 

security acceptable to the Owner is provided by the Contractor; 
14.2.6.3. failure of the Contractor to make payments properly to Subcontractors or for labor, materials or 

equipment; 
14.2.6.4. reasonable evidence that the Wodc:. cannot be completed for the unpaid balance of the Contract 

Sum; 
14.2.6.5. damage to the owner or another contractor; 
14.2.6.6. reasonable evidence that the Work will not be completed within the Contrac;t 11Die and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

14.2.6.7. persistent failure to carry out the Work in accordance with the Contract Documents. 

14.2.7. When the reasons enumerated in 14.2.6 for withholding certification ate cured, payment wm be made for 
amounts previously withheld. 

14.3. PAYMENTS TO TIR CONTRACTOR 

14.3.1. The Contractor shall promptly pay each Subcontractor, upon receipt of payment from the Owner, out of 
the amount paid to the Contractor on account of such Subcontractor's portion of the Work, the amount to 
which said Subcontractor is entitled, reflecting percentages actually retained from payments to the 
Contractor on account of such Subcontractor's portion of the Work. The Contractor shall. by appropriate 
agreement with each Subcontractor, require each Subcontractor to make payments to sub- subcontractors in 
similar manner. Failure to do so by the Contractor shall constitute a default under 1his Agreement. Unless 
reasons are given to Owner by Contractor for failure to make such payments, and such reasons are in 
deemed in the best interest of the Owner~ then Owner shall have the right to pay Sub-contractor directly and 
deduct same from amount owed Comractor. 

14.32. The Owner shall not have any obligation to pay or see to the payment of money to a Subcontractor except 
as may otherwise be .required by law and as .stated in 14.3.l. 

14.3.3. A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
OWNER shall not constitute acceptance of Work in accordance with the Contract Documents. 
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14.4. SUBSTANTIAL COMPLETION 

14.4.1. Substantial Comp1etion is the stage in the progress of the Work when the Work or designated portion 
thereof is sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or 
utilize the Worlc for its intended use. 

14.4.2. When the Owner determines that the Work or designated portion thereof is substantially complete, the 
Owner will issue a Certificate of Substantial Completion which shaU establish the date of Substantial 
Completion, establish ~nsibilities of the Own.er and Contractor for security. maintenance, heat. utilities, 
damage to the Work and insurance, and for the time within which the Contractor shall finish all items on the 
list accompanying the Certificate. Warranties required by the Contract Documents shall commence on the 
date of Substantial Completion of the Work or designated portion thereof unless otherwise provided.in the 
Certificate of Substantial Completion. Upon the issuance of the Certificate of Substantial Completion, the 
Owner will submit it to the Contractor for their written acceptance of respODS1oilities assigned to them in 
such Certificate. Contractor hereby agrees to :furnish, sign or comply with any and all documents, forms or 
letters reasonably requested by Owner required by any jurisdictional entity or the Trustee to pmve such 
substantial completion and to release any bonds then outstanding for the Contractors work. 

14.S. FINAL COMPLETION 

14.5.1. Upon receipt of written notice that the Work is ready for final inspection and acceptance and upon receipt 
of a final Application for Payment, the Owner will make such inspection within five (5) days and when the 
Owner finds the Work acceptable under the Contract Documents and the Contract fully perform~ the 
Owner will within seven (7) days issue payment stating that the Work has. been completed in accordance 
with the tenns and conditions of the Contract Documents and the entire balance found to be due the 
Contractor and noted in the Application for Payme~ is due and payable. 

14.5.2. Final payment shall not become due uotil the Contractor bas delivered to the Owner a complete release of 
all liens arising out of this Contract or receipts in full covering all labor, materials and equipment for which 
a lien could be filed, or a bond satisfacto.,ry to 1he Owner to indemnify 1he Owner against such lien. If such 
lien remains unsatisfied after payments are made, the Contractor shall refund to the Owner all money that 
the Owner may be compelled to pay in discharging such lien. including costs and reasonable attorneys' fees. 

145.3. The making of final payment shall constitute a waiver of claims by the owner except those arising :from: 

14.5.3.1. 
14.5.3.2. 
14.53.3. 

liens, claims, security interesls or encumbrances arising out of the Contract and unsettled; 
failure of the Worlc to comply with the requirements of the Contract Documents; or 
terms of special warranties required by the Contract Documen1s. 

145.4. Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a 
waiver of claims by that payee except those previously made in writing and identified by that payee as 
unsettled at the time of final Application for Payment. 

15. ARTICLE 15 PROTECTION OF PERSONS.AND PROPERTY 

15.L SAFETY PRECAUTIONS .AND PROGRAMS 
15.1.1. The CONTRACTOR shall be responsible for initiating, maintaining and supervismg all safety 

precautions and programs in connection with the performance of the Contract The Contractor shall take 
reasonable precautions for safety ~ and shall provide reasonable protection to prevent damage. injury or 
Jmsto: 

IS.I.I.I. 
15.l.1.2. 
15.1.I.3. 

employees on the Work and other persons who may be affected thereby; 
the Work. and materials and equipment to be incorporated therein; and 
other property at the site or adjacent thereto. 
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15.1.2. The Contractor shall give notices and comply with applicable Jaws, ordinances, rules, regulations and 
lawful orders of public authorities bearing on safety of persons and property and their protection from 
damage, injury or loss. The Contractor shall promptly remedy damage and loss to property caused in whole 
or in part by the Contractor, a Subcontractor, a sub-.subcontract, or anyone directly or .indirectly employed 
by any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible 
under Subparagraphs 15-1.2 and 15-1.3, except for damage or }0$ attributable to acts or omissions of the 
Owner or by anyone for whose acts either of them may be liable, and not atbibutahle to the fault or 
negligence of the Contractor. The foregoing obligations oftbe Contractor are in addition to the Contractor's 
obligations under Paragraph 8.13. 

15.2. HAZARDOUS MATERIALS 

15.2.1. Reasonable and customaiy precautions in conformance with all Federal, State and local laws and 
ordinances will be taken to avoid and mitigate any environmental contamination and Contractor shall 1ake 
will be responsible to prevent violation of such laws ap.d ordinances and to prevent foreseeable bodt1y injmy 
or death to persons resulting from a material or substance. including but not limited to asbestos or 
po]ycblorinated biphenyl (PCB),, encountered on the site by the Contractor, the Contractor shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner 
and Owner's Construction Rep in writing. When the material or substance has been rendered harmless, 
Work: in the affected area shall resume upon written agreement of the Owner and Contractor. The Contract 
1Jme shall be extended appropriately and the Contract Sum shall be increased in the amount of the 
Contractor's reasonable additional costs of shutdown, delay and start-up, which adjustments shall be 
accomplished as provided in Article 12 of this Agreement 

15.2.2. To the fullest ext.eat permitted by law, the Contractor shall indemnify aod hold harmless the Owner, and 
agents and employees of any of them from and against claims, damages, losses and expenses, including but 
not Jimited to reasonable attorneys' fees and expenses, arising out of or resulting :from pelformance of the 
Work in the affected area if in fact the material or substance presents the risk of bodily injury or death as 
described in SUbparagraph 15.2.1 and has not been rendered harmless, provided that such claim, damage, 
loss or expense is attribut.ahle to bodily injury, sickness. disease or death, or to Injury to or destruction of 
tangible property (other than the Work itself), and provided that such damagl:, loss or expense is not due to 
the sole negligence of a party seeking indemnity. 

15.23. If, without negligence on the part of the Contractor. the Contractor is held liable for the cost of 
remediation of a hazardous material or substance solely by reason of perfonnjog Work as required by the 
Contract Documents, the Owner shall indemnify the Contractor for all cost and expense thereby incurred. 

16. ARTICLE 16 INSURANCE 

16.I. The Contractor shall purchase -fr001 and mamtain in a company or companies lawfully authorized to do 
business in the jurisdiction in which the Project is located insurance for protection from claims under workers' 
compensation acts and other employee benefit acts which are applicable, claims foe damages because of bodily 
injury, including death. and claims for damages. other than to the Work .itselt to property which may arise out of 
or resuJt :from the Contractor's operations under the Contract, whether such operations be by the Contractor or by 
a Subcontractor or anyone directly or indirectly employed by any of them. This insurance sbaJJ be written for not 
less than limits of liability specified in the Contract Documents or required by law, whichever coverage is 
greater, and shall include contractual Jiability insurance applicable to the Contractor's obligations. Certificates of 
Insurance acceptable to the Owner and naming Owner, and if required, Town of Cave Creek as additional 
insured, and additional loss payees shall be filed with the Owner prior to commencement of the Work. Each 
policy shall contain a provision that the policy will not be canceled or allowed to expire until at least 30 days' 
prior written notice has been given to the Owner. 

16.2. OWNER'S LIABILITY INSURANCE 
16.2. I. The Owner shall be responsible for purchasing and maintaining the Owners usual liability insurance. 
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16.3. PROPERTY INSURANCE 

16.3.1. Unless otherwise provided, the OWner shall purchase and maintain, in a company or companies lawfully 
authori7.ed to do business in the jurisdiction in which the Project is located, property insurance- on an 
"all-risk" policy fonn, including builder's ris~ in the amount of the initial Contract Sum, plus the value of 
subsequent modifications and cost of materials supplied and installed by others, comprising total value for 
tire entire Project at the site on a replacement cost basis without optional deductibles. Such property 
insurance shall be maintained, unless otherwise provided in the Contract Documents or otherwise agreed in 
writing by all -persons and entities who are beneficiaries of such insurance, until :final payment has been 
made as provided in Paragraph 14.5 or until no person or entity other than the Owner has an insurable 
interest in the property required by this Paragraph 16.4 to be covered, whichever is later. This insurance 
shall include interests of the Owner, the Contractor. Subcontractors and sub -subcontractors in the Project. 

16.3.2. The Owner shall file a copy of each policy with the Contractor before an exposure to loss may occur. 
Each policy shall contain a provision that the policy will not be canceled or allowed to expire, and that its . 
limits will not be reduced, until at least 30 days prior written notice has been given to the Contractor. 

16.4. W.AIVERS OF SUBROGATION 

16.4.1. The Owner and Contractor waive a1I rights against (1) each other and any of their subcontractors, sub­
subcontractors, agents and employees, each of the other, and (2) the Owner's consultants, separate 
contractors described in Article 11, if any, and any of their subcontraetors, sub- subcontractors. agents and 
employees for damages caused by fire or other caus~ of loss to the extent covered by property insurance 
obtained pursuant to Paragraph 16.4 or other property insurance applicable to the Work, except such rights 
as they have to proceeds of snch insurance held by the Owner as :fiduciaiy. The policies shall provide such 
waivers of subrogation by endorsement or other-wise. A waiver of subrogation shall be effective as to a 
person or entity even though that person or entity wouJd otherwise have a mey of fodemnification. 
contractual or otherwise, did not pay the insurance premium directly or jndirectly, and whether or not the 
person or entity had an insurable interest in the property damaged. 

16.4.2. A loss insured llOder the Owner"s property insurance shall be adjusted by the Owner as fiduciary and 
made payable to the Owner as :fiduciary for the iosureds, as their interests may appear, subject to 
requirements of any applicable mortgagee clause. The Contractor shall pay Subcontra.ctozs their just shares 
of insurance proceeds received by the Contractor, and by appropriate agreements, written where legally 
required for validity, shall require Suboontractors to make payments to their sub-subcontractors in similar 
manner. 

17. ARTICLE 17 CORRECTION OF WORK 

17.1. The Contractor shall promptly correct Work rejected by the Owner or failing to conform to the requirements 
of the Contract Documents, whether discovered before or after Substantial Completion and whether or not 
fabricate~ installed or completed. Costs of correcting such rejected work. including additional testing and 
inspections and compensation for the Owner's services and expenses made necessary thereby, shall be at the 
Contractors expense. 

In addition to the Contractor's obligatioDS under Paragraph 8.4, i( within one year ( or two years jf required by 
the Town of Cave Creek) after the date of Substantial Completion of the Work or desi~ portion 1hereof or 
after the date for commencement of warranties established under Subparagraph 14.4.2; or by terms of an 
applicable special warranty required by the Contract Documents and/or the Town of Cave Creek, any of the 
Work is fowid by the Town of Cave Creek or the Owner to not be in accordance with the requiremen1s of the 
Contract Documents, the Contractor shall correct it promptly after receipt of written notice from the OWner to do 
so unless the Owner has previously given the CONIRACTOR a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. Dwing the one-year period, or two year 
period if required by the Town of Cave Creek for correction of Work, if the OWner or the Town of Cave Creek 
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fails to notify the Contractor and give the Contractor an opportunity to make the correction. the Owner waives 
the rights to require correction by the Contractor and to make a claim for breach of warranty 

17.2. If the Contractor fails to com:ct non-conforming Work within a reasonable time, the Owner may correct it in 
accordance with Paragraph 7.3. 

17.3. The one-year period for correction of Work shall be extended with respect to portions of Work first performed 
after Substantial Completion by the period of time between Substantial Completion and the actual performance 
of1heWork. 

17.4. The one year. or two year period, if required by the Town of Cave Creek, for correction of Work shall not be 
extended by corrective Work performed by the Contractor pursuant to this Article 17. 

18. .ARTICLE 18 MISCELLANEOUS PROVISIONS 

18.1.. ASSIGNMENT OF CONTRACT 
18.1.1. Neither party to the Contract shall assign the Contractwi1hout written consent of the other except in the 

event of default by Owner under the tcnns and conditions of a Note and Deed of Trust or some other Loan 
Agreement whereby the Trustee sball 1ake Ownership of the Project and the Property. 

18.2. GOVERNING LAW 
18.2.1. The Contract shall be governed by the law of the State of Arizona the place where the project is located. 

18.3. TESTS AND INSPECTIONS 
18.3.1. Tests. inspections and approvals of portions of the Work required by the Contract Documents or by laws, 

ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made at an 
appropriate time. Unless otherwise provided, the Contractor shall make arrangements for such tests. 
inspections and approvals with an independent testing laboratory or entity acceptable to the Owner. or with 
the appropriate public authority, and shall bear all related costs of tests, inspections and approvaJs. The 
Contractor shall give 1he Owner timely notice of when and where tests and inspections are to be made so 
that the Owner may be present for such procedures. The Owner shall bear costs of tests, inspections or 
approvals which do not become requirements until after bids are received or negotiations concluded. 

18.4. NOTICES: 
18.4.1. All notices requests. demands, and other communications required llllder the Agreement shall be in 

writing and shall be deemed duly given and received {i) .if personally delivered, on the date of delivery. {ii) 
if mailed, three (3) days after deposit in the United States mail, registered or certified. return receipt 
requested. postage prepaid, or (iii) if by a courier delivery service providing overnight or next-day delivery, 
on the next business day after deposit with such service, adrlressed 1o the person and at the address specified 
in the Order. Any party may change its address by giving the other party written notice of such change in the 
manner set forth herein. 

19. ARTICLE 19 TERMINATION OR SUSPENSION OF THE CONTRACT 

19.1. TERMINATION BY THE CONTRACTOR 

19.1.1. The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of 1he Contractor or Subcontractor, sub-Subcontractor or their agents or employees or 
any other pe1Sons or entities perfonning portions of the Work under direct or indirect contract with the 
Contractor, for any of the following reasons: 

19.1.1.1. issuance of an order of a court or other public authority having jurisdiction which requires all 
Work to be stopped; or 

19.1.1.2. an act of government, such as a declaration of national emergency which requires all Work to be 
stopped. 

71 
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19.1.2. Con.tractor may also terminate the contract for reason of non-payment by OWNER ofno fault of 
contractor. 

19.1. TERMINATION BY THE OWNER 

19.2.1. The Owner may, after seven days written notice, terminate the Contract if the Contractor. 

19 .2.1.1. persistently or repeatedly refuses or fails to supply enough properly skilled workers or proper 
tnaterial5>; 

19.2.l.2. fails to make payment to Subcontractors for materials or labor in accordance with the 1-espective 
agreements between the Contractor and the Subcontractors; 

19.2.I.3. persistently disregards laws, ordinances, or rules. regulations or orders of a public authority 
having jurisdiction; or otherwise is guilty of substantial breach of a provision of the Contract 
Documents; and 

19.2.1 A. otherwise is guilty of substantial breach of a provision of the Contract Documems. 

19.2.2. When any offhe above reasons exists, the Owner, may, without prejudice to any other remedy. the Owner 
may have and after giving the Contractor seven days' written noti~ terininate the Contract and take 
possession of the site and of all materials, thereon owned by the Contractor and may firush the Work by 
whatever reasooable method the Owner may deem expedient. Upon request of the Contractor, the Owner 
shall furnish to the Contractor a detailed accounting of the costs incurred by the Owner in Finishing the 
Work. 

19.23. When the Owner terminates the Contract for one of the reasons stated in Subparagraph 19.2.1, the 
Conb-actor shall not be entitled to receive further payment until the Work is :finished. 

19.2.4. If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation 
for the Owner's services and expenses made necessary thereby, and other damages incurred by the Owner 
and not expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the 
unpaid balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the 
Contractor or Owner, as the case may be, upon appJication, and this obligation for payment shall survive 
termination of the Contract 

19.3. TERMINATION BY THE OWNERll'OR CONVENIENCE 

19.3.1. The Owner may, at any time, terminate the Contract for the Owner's convenience and without cause. 

193.2. Upon receipt of written notice from the Owner of such termination for the Owner's convenience, the 
Contractor shall: 

19.3 .2.1. cease operations as directed by the Owner in the notice; 
193.2.2. take actions necessary. or that the Owner may direct, for the protection and preservation of the 

Work;and 
19.3.2.3. except for Work directed to be performed prior to the effective date of termination stated in the 

notice, terminate all existing subcontracts and purchase ordeJS and enter into no further subcontracts 
and pwcliase orders. 

19.3.3. In case of such termination for the Owner's convenience, the Contractor shall be entitled to receive 
payment for only Work executed, and costs incurred by reason of such termination plus a reasonable 
overhead and profit for all completed work and costs incurred for such termination. 
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19.4. SUSPENSION BY THE OWNER FOR CONVENIENCE 

19.4.1. The Owner may, without cause. order the Contractor in writing to suspend, delay or interrupt the Work in 
whole or in part for such period of time as the Owner may detennine. 

19.4.2. Upon receipt of the notice of suspension of the specified Work, or any portion of thereof: the Contractor 
shall within ten (10) days designate to the Owner the amount and the type of Work, labor, and materials 
previously committed to the provision of Work for the period or periods of suspension. 

19.43. Any claim on the part of the Contractor for costs. charges, or expenses resulting from suspension of 
performance of the Work or any portion thereof shall be negotiated reasonably with the OWNER and shall 
be submitted within thirty (30) days from the date of notice of suspension to be considered valid. 

19.4.4. Upon the date specified in the notice given to suspend all or a portion of the services, or given in 
subsequent notice, the Contractor shall immediately resume performance of suspended services to the extent 
required. in such notice. 

19.4.5. Upon resumption of the suspended services the Owner and the Contractor shall agree on a revision if any, 
to the schedule for all services not completed as of the date of the suspension of performance. The Owner 
may not, at his discretion. grant an extension of time if suspension results from the Contractor's sole 
noncompliance with any of the terms and conditions of this agreement. 

19.4.6. Owner shall pay Contractor for reasonable costs related to demobili7.ation and remobili7Jltion resulting 
from suspended work including reasonable escalation of material, equipment. and labor costs resulting from 
suspension by Owner. The Owner shall not be required to pay Contractor for cost of demobilization and 
remobilization resulting from suspended work when suspension results from the Contractor's sole 
noncompliance with any of the tenns and conditions of this agreement 

20. ARTICLE 20 OTHER CONDITIONS OR PROVISIONS 

20.1. The Contractor shall keep clean and dispose of all debris and trash in accordance with federal. state, county 
and local codes and ordinances, within the Project Area. · 

20.2. The Contractor and subcontractors shall comply with the following insurance provisions: 

20.2.1. Insurance policies shall name as the ~ Cahava Springs Revitalmmon District for any work 
performed under this agreement. It is understood and agreed that Contractor>s coverage is to be primacy in 
response to any claim. injwy to persons or property and that Owner's coverage will respond in excess. 
OWNER's coverage is considered noncontributozy. Subcontractors primary and noncontributozy insurance 
as it re)ates to the Owner, shall be exclusive to the specific negligence of the Contractor and does not 
indemnify the Owner for Owners negligence, or the negligence of anybody associated, affiliated, or 
contractually obligated to Owner under separate contract. 

20.2.2. All insurance shall be maintained in the form and with a company satisfactoey to the Owner no later than 
five (5) days prior to commencement of the Work. 

20.23. The Contractor agrees to furnish a valid and ar.ceptable certificate of insurance specifying adequate limits 
of insurance covering this Agreement. Owner reserves the right to determine adequacy of Coverage in 
connection with 1he scope or degrees of hazard involved in 1he Contract The Certificate oflmurance shall 
be submitted to Owner no later than .five (5) days prior to commencement of the Work. 

20.2.4. The Contractor and subcontractor assumes responsibility in connection with their wo.rlc. for any claim, 
damage or injury to persons or propel'ty and will institute an ongoing safety program to promote safety at 
the jobsite including the supply and required use of personal safety equipment and taking reasonable 
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precautions to avoid dangerous situations to otber parties or to Work perfonned or to be performed by othets 
or property of others in connection therewith. 

20.2.5. The Contractor and subcontractors agree to leave no trash either personal and/or construction related on 
the site and leave the site free of debris at the end of each work day and ftom dangerous conditions or 
hazards. The Contractor assumes all liability for generation, disposal. transportation or use of any toxic 
substance in connection with their work. Subcontractor agrees to be liable for any penalty, fines, fees. costs 
to contain or dispose of any hazardous substance or pollutant in connection wi1h their Work. 

20.2.6. The Contractor and subcontractors agree that responsibility and assumption of Jiabillty lJDder this 
agreement may be beyond the scope of the contractor's insurance policies. In addition the Owner agrees 
that its responsibility and assumption of liability under this Agreement may be beyond the scope of the 
Owners insurance policies. 

20.2.7. The contractor's or subcontractor's certificate of insurance shall require that the Owner be notified in 
writing within thirty (30) days prfor to cancellation or modification of any .insurance policy listed in the 
certificate. The cancellation clause for all certificates of insurance on this project shall read as follows: 

20.2.8. "Shall any of the above described policies be canceled before the expiration date thereof, the issuing 
company wlll mail thirty (30) days written notice to the cerujicate holder nanred to the left,, 

20.2.9. The Contractor shall provide minimum coverage and acceptable limits as follows: 

GENERAL LIABlLITY 
Comprehensive Form 
Premises/Operations 
Underground :Explosion & Collapse Hazard 
Operations 
Contractual 
Individual Contractors 
Broad Form Property Damage 
Bodily Injury (per person) 
Property Damage 

PERSONAL INJURY 

AUTOMOBILE LIABn..ITY 
Any auto or 
All ow.ned autos {private passenger) 
All owned autos ( other than private passenger) 
Hired autos 
Non-owned autos 
Bodily~ (per person) 
Bodily iajury (per accident) 
Property damage 

WORKMEN'S COMPENSATION 
.AND 
STATUTORY 
EMPLOYERS LIABWTY 

OTHER: Additional Insured 

OCCURRENCE 
$2,000,000 
2.000.000 
2.000.000 
2,000.000 
2,000,000 
2,000.000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 

2,000,000 

$2,000,000 
$2,000,000 
$2.000,000 

$100,000 

$500,000 
$100.000 . 

:EA. AGGREGATE 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 

$5,000,000 

Each accident 

Disease Policy limit 
Disease Ea. employee 
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20.2.10.Comprehensive General Liability Iosurance may be arranged under asmgle policy for the full limits or by 
a combination of underlying policies with the balance provided by an excess or umbrella policy. 

20.2.1 LExcess and Umbrella policies must not provide less coverage than that provided by primaiy policies for 
named or additional imured. 

20.3. The Contractor shall comply with, and will require all of bis subcontractors and sub-subcontractors to comply 
with, all provisions of1he Act of Congress approved August 14, 1935 know and cited as the "Social Security 
Act", also, the provisions of the Act of the State Legislature approved and known as the "State Unemployment 
Compensation Law"; and, aU other laws and regulations pertaining to Jabor and workmen and all amendments to 
such data; and Contractor and Subcontractors shall indemnify and save harmJess the Own.er of and from any and 
all claims and demands made against it by virtue of the failure of the contractor, subcontractor or sub­
subcontractors to comply with the provisions of any or all of said Acts or Amendments. 

20.4. The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner's 
infonnation a construction schedule for the Work. The schedule shall not exceed the time limits current under 
the Contract Documents, shall be revised on a monthly basis, and submitted with the Application for Payment. 

20.5. In the event the Contractor encounters Desert Tortois~ any cultural artifacts, bodies or hmnan remains or 
endangered species of any kind, the Contractor shall cease all work in the immediate area and notify 1he Owner. 

20.6. Under no circumstances shall the Contra~or cross outside areas delineated as the limits of clearing. If the 
limits of clearing are not defined or in question, the Contractor is required to contact the Owner immediately for 
clarification. If the Contractor crosses into protected areas, such as Natural Area Open Space or jurisdictional 
washes, or other areas outside the limits of clearing, the Contractor shall: 

20.6.1. .1 to the Owner's satisfaction, re-vegetate the area disturbed immediately and maintain said 
vegetation until established; and. 

20.6.2. .2 pay any :fines imposed by governmental agencies. including but not limited to the Arimna 
Department of Environmental Quality or the US Army Corps ofEngineers, as a result of said violation. 

'This Agreement e tcred into as of the day and year first written above . 

• 
OWNER 

By: 
Its: 

By: 
Its: 

CONT RAC TOR {Sig1l<;llure) 

Michael Markham Jr. I Vice President-COO 

(Printed name and title) 
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PALECEK & PALECEK PLLC 
ATTORNEYS AT LAW 
6263 N. Scottsdale Rd., Suite 144 
Scottsdale, Arizona 85250 
Telephone:  (602) 522.2454 
Facsimile:   (602) 522.2349 
Karen A. Palecek #011944 
kpalecek@paleceklaw.com  
James J. Palecek #015953 
jpalecek@paleceklaw.com  
Attorneys for Markham Contracting Co., Inc.  

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA  

IN AND FOR THE COUNTY OF MARICOPA 

MARKHAM CONTRACTING CO., 
INC., an Arizona corporation,   
 
                              Plaintiff,  
v.  
 
CAHAVA SPRINGS PHASE I, INC., a 
Nevada corporation; CAHAVA 
SPRINGS DEVELOPMENT 
CORPORATION, a Nevada 
corporation; MORNINGSTAR ROAD 
PROPERTIES, INC., a Nevada 
corporation; CAHAVA SPRINGS 
COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation; MARK 
STAPP, an individual as President of an 
administratively dissolved corporation; 
ANNIE MATHISEN and PETER 
MATHISEN, husband and wife, as 
Secretary and Vice-President/Treasurer 
of an administratively dissolved 
corporation; DOES 1-100; BLACK 
CORPORATIONS 1-100; WHITE 
PARTNERSHIPS 1-100; BLUE LLCS 1-
100, 
 
                              Defendant. 

 
CASE NO. CV2021-054458 
 
 

 
PLAINTIFF’S MOTION FOR LEAVE 

TO AMEND FIRST AMENDED 
COMPLAINT 

 
 
 
 

Assigned to the Honorable Danielle Viola 
 
 

(Oral Argument Requested)  
 

 
  

Clerk of the Superior Court
*** Electronically Filed ***

M. Saldana, Deputy
5/11/2022 4:21:47 PM

Filing ID 14297636
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 Markham Contracting Co., Inc. (“Markham”), by and through undersigned counsel 

and pursuant to Rule 15(a), Ariz.R.Civ.P., hereby requests leave of Court to file its Second 

Amended Complaint in the above-captioned matter. This motion is more fully supported by 

the following Memorandum of Points and Authorities and the entire file in this matter. A 

copy of Plaintiff’s proposed Second Amended Complaint is attached hereto as Exhibit A.   

MEMORANDUM OF POINTS AND AUTHORITIES 

I.  BACKGROUND FOR AMENDMENT  

 Plaintiff Markham filed its Complaint against Defendants on December 22, 2021. 

Exhibit 3 to Plaintiff’s initial complaint included the Court’s Minute Entry / Under 

Advisement Ruling granting Markham’s Motion to Confirm the Arbitration Award.  

Markham chose to hold off on service as it was awaiting the finalized Order Confirming the 

Arbitration Award and signed Judgment from the Court. Upon receipt of the executed Order, 

Markham filed its First Amended Complaint on February 3, 2022, replacing only the Exhibit 

3 with the executed Order, and effected service upon the Defendants.  No additional 

allegations or claims for relief were added at that time.  

 On or about April 1, 2022, Plaintiff’s counsel and Defendants’ counsel met and 

conferred regarding Defendants’ intention to file a motion to dismiss Plaintiff’s Complaint. 

Plaintiff granted Defendants an extension to answer in order to further discuss the issues 

raised in the initial call. On April 6, 2022, Defendants filed a Certificate of Good Faith 

Consultation re: Motion to Dismiss indicating the extension. Counsel again had a call on 

April 18, 2022, wherein an additional 3-week extension for Defendants to file a responsive 

pleading was granted to allow the parties additional time to work through the issues raised by 

Defendants. Plaintiff’s counsel also indicated that Plaintiff intended to amend its Complaint. 
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This extension was set forth in the certificate filed by Defendants on April 19, 2022.  Three 

days later, on April 22, 2022, Defendants filed their Motion to Dismiss.  The filing of 

Defendants’ motion is inconsistent with the statements made in the Certificate filed on April 

19, 2022.   

 While Plaintiff Markham disagrees with Defendants’ position, it wishes to amend its 

complaint to clarify and include additional allegations to cure any perceived defect in its 

complaint and outline in greater detail the unjust enrichment to the landowner Defendants 

that have benefitted from infrastructure work that the District, CSRD, not only refuses to pay 

but refuses to invoice and collect the assessments for the work performed by Markham.  

 

II.  LEGAL ANALYSIS  

 Under Arizona law, amendments should be freely granted when justice requires. 

Pursuant to Rule 15(a)(1), Arizona Rules of Civil Procedure, provides: 

A party may amend the party’s pleading once as a matter of course at 
any time before a responsive pleading is served or, if the pleading is 
one to which no responsive pleading is permitted and the action has 
not been placed upon the trial calendar, the party may so amend it at 
any time within twenty days after it is served.  Otherwise a party may 
amend the party’s pleading only by leave of court or by written consent 
of the adverse party.  Leave to amend shall be freely given when justice 
requires.   

 

Ariz. R. Civ. P. 15(a) (Emphasis added). 

 The Arizona Supreme Court has stated that “the amendments of pleadings should be 

allowed with great liberality to the end that every cause of action shall be decided on its merits 

whenever possible without prejudice to the other party.” Harbel Oil Co. v. Steele, 1 Ariz. App. 

315, 318, 402 P.2d 436, 439 (1965) (quoting Frank v. Solomon, 94 Ariz. 55, 57, 381 P.2d 591, 
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592 (1963)).   

 Courts generally allow pleadings to be amended “unless the court finds undue delay in 

the request, bad faith, undue prejudice or futility in the amendment….Absent these 

circumstances, leave to amend a pleading…should be granted ‘if the underlying facts or 

circumstanced relied upon…may be a proper subject of relief.” MacCollum v. Perkinson, 185 

Ariz. 179, 185, 913 P.2d 1097, 1103 (App. 1966).   

 In this case, there is no undue delay, prejudice, bad faith, or futility in the proposed 

Amendment. Markham disagrees that improper conduct is required to be shown in an unjust 

enrichment claim but it is evident and irrefutable that CSRD has never billed nor collected for 

the assessments as required by the Development Agreement, the Limited Offering 

Memorandum, and the Assessment Collection Agreement. Although not anticipated, 

additional debt could be placed on the assessed lots to fund completion of the District 

Improvements.  

IV.  CONCLUSION  

 Based on the foregoing, Plaintiff Markham respectfully requests leave to file its 

Second Amended Complaint in the form attached hereto as Exhibit A.  

 

  DATED this 11th  date of May, 2022.    
 
 
      PALECEK & PALECEK, P.L.L.C. 
 
 

       By: /s/ Karen A. Palecek   
       Karen A. Palecek  

             6263 N. Scottsdale Road, Suite 144 
             Scottsdale, AZ 85250 

Attorneys for Plaintiff Markham 
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ORIGINAL of the foregoing e-filed  
this 11th  date of May, 2022 with:  
 
Maricopa County Superior Court 
Honorable Danielle Viola  
 
COPY of the foregoing mailed/emailed  
this 11th  date of May, 2022 to:  
 
J. Christopher Gooch (cgooch@fennemorelaw.com)  
Tyler D. Carlton (tcarlton@fennemorelaw.com)  
2394 E. Camelback Road, Suite 600 
Phoenix, AZ 85016 
Attorneys for Defendants 
 
/s/ Sara Mills     
Sara Mills  
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PALECEK & PALECEK PLLC 
ATTORNEYS AT LAW 
6263 N. Scottsdale Rd., Suite 144 
Scottsdale, Arizona 85250 
Telephone:  (602) 522.2454 
Facsimile:   (602) 522.2349 
Karen A. Palecek #011944 
kpalecek@paleceklaw.com  
James J. Palecek #015953 
jpalecek@paleceklaw.com  
Attorneys for Markham Contracting Co., Inc.  

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA  

IN AND FOR THE COUNTY OF MARICOPA 

MARKHAM CONTRACTING CO., 
INC., an Arizona corporation,   
 
                              Plaintiff,  
v.  
 
CAHAVA SPRINGS PHASE I, INC., a 
Nevada corporation; CAHAVA 
SPRINGS DEVELOPMENT 
CORPORATION, a Nevada 
corporation; MORNINGSTAR ROAD 
PROPERTIES, INC., a Nevada 
corporation; CAHAVA SPRINGS 
COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation; MARK 
STAPP, an individual as President of an 
administratively dissolved corporation; 
ANNIE MATHISEN and PETER 
MATHISEN, husband and wife, as 
Secretary and Vice-President/Treasurer 
of an administratively dissolved 
corporation; DOES 1-100; BLACK 
CORPORATIONS 1-100; WHITE 
PARTNERSHIPS 1-100; BLUE LLCS 1-
100, 
 
                              Defendant. 

 
CASE NO. CV2021-054458 
 
 

 
FIRST SECOND AMENDED 

COMPLAINT  
(Unjust Enrichment) 

 
 
 

(Eligible for Commercial Court)  
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 Markham Contracting Co., Inc. (“Markham”), by and through undersigned counsel, 

for its First Second Amended Complaint against the above-named defendant, states as 

follows:  

PARTIES, JURISDICTION & VENUE  

1. Markham is an Arizona corporation, with its principal place of business in 

Phoenix, Arizona.  Markham is a duly licensed contractor under license numbers 144801, 

046809, and 072454 and authorized to do and is doing business in Arizona.  

2. Defendant Cahava Springs Phase I, Inc. (“CS Phase I”), is a Nevada 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

CS Phase I is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District (“District”).  

3. Defendant Cahava Springs Development Corporation (“CSDC”) is a Nevada 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

CSDC is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District. 

4. Defendant Morningstar Road Properties, Inc. (“Morningstar”), is a Nevada 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

Morningstar is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District. 

5. Defendant Cahava Springs Community Association (“CSCA”) is an Arizona 

corporation holding itself out as authorized to do business in the State of Arizona. Defendant 

CSCA is an Owner of certain lots / parcels of land located in the Cahava Springs 

Revitalization District. CSCA is listed as “Inactive” with the Arizona Corporation 
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Commissions and was administratively dissolved on August 24, 2021, for its failure to file an 

Annual Report for three consecutive years.  

6. Defendant Mark Stapp (“Stapp’) is the President and Director of Defendants 

CSCA, CS Phase I, CSDC, and Morningstar. Stapp is also the Chairman of Cahava Springs 

Revitalization District (“CSRD” or the “District”). If Defendant Stapp is married, then Jane 

Doe Stapp will be added when the same is ascertained as Stapp would have been acting for 

the benefit of the marital community.  

7. Defendant Annie Mathisen and Defendant Peter Mathisen (“Mathisen”) are 

husband and wife and at all times acted on behalf of the marital community. Annie Mathisen 

(“A. Mathisen”) is Secretary of Defendant CSCA and is a Board Member and District Clerk 

of CSRD. She is also Vice President and Director of Morningstar. and Peter Mathisen (“P. 

Mathisen”) is the Vice-President and Treasurer of Defendant CSCA and was also the 

Community Management Director for CSDC.  

8. Defendant JOHN DOES 1-100, JANE DOES 1-100, BLACK 

CORPORATIONS 1-100, and WHITE PARTNERSHIPS 1-100, whether singular or plural 

are fictitious names, designating an individual or individuals, masculine or feminine, and are 

legal entities unknown to Plaintiff whose true name or names Plaintiff prays may be added 

when discovered as if correctly named originally. 

9. All events subject to this dispute took place in Maricopa County, Arizona and 

the property subject to this dispute is located in Maricopa County, Arizona. 

10. Jurisdiction and venue are proper in this Court. 

BACKGROUND 

11. Cahava Springs Revitalization District (“CSRD”) is a special purpose tax-
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levying public improvement district which was formed on February 15, 2017, for the 

purposes of the Constitution and the laws of the State of Arizona and a municipal 

corporation for certain purposes of the laws of the State of Arizona.  

12. CSRD entered into a District Development and Waiver Agreement with the 

real property owners and Defendants set forth herein. Specifically, CSDC, the developer, CS 

Phase I, Morningstar, and their successors in title (‘Landowners”), all having an interest in the 

real property within the District. Defendant CSCA also owns real property within the District 

but was not an entity at the time of the District Development and Waiver Agreement. The 

transfer of property occurred on December 11, 2018.  A copy of the District Waiver and 

Development Agreement is attached hereto as Exhibit 1 and incorporated herein by 

reference. 

13. The Landowners are identified and considered the assessed property and are 

assessed the respective amounts as shown on Exhibit A to the Exhibit 1 District 

Development and Waiver Agreement. 

14. In order to obtain the Special Assessment Bonds to fund the Project, CSRD 

entered into an Indenture of Trust with the bond issuer, Zions Bank. A true and accurate 

copy of the Indenture of Trust is attached hereto as Exhibit 2 and incorporated herein by 

reference.  

15. Levying assessments is a requirement under the Indenture of Trust, including 

the billing and collection of the annual assessments. The assessments are to be billed to the 

landowners directly by the District annually on or before October 1st of each year. One half 

of the payment is due by November 1st and the balance is due by May 1st. See Exhibit 2, 

Section 9.2(a).  
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13.16. CSRD has not invoiced to collect any of the assessments beginning with the 

year 2017. See a copy of the Default Notice attached hereto as Exhibit 3 and incorporated 

herein by reference. The Default Notice clearly sets forth the fact that, as of October 1, 2019, 

“the District has never billed…much less enforced the collection of delinquent assessments". 

14.17. The Exhibit 1 Agreement specifies the conditions and terms for development, 

acquisition, construction, and financing of the infrastructure.  

15.18. The Exhibit 1 Agreement also outlines the repayment of the costs for the 

infrastructure over a period of time and specifically identifies the dollar value of the special 

assessment lien bonds of the District that could be issued and were issued to provide monies 

for certain infrastructure purposes.  

16.19. It is clear from the District Development and Waiver Agreement that the 

infrastructure costs are to be equally apportioned to the various lots in the subdivisions 

described on Exhibit B of Exhibit 1.   

17.20. On or about February 27, 2017, Markham and Cahava Springs Revitalization 

District (“CSRD”) entered into a written construction agreement related to the construction 

of the infrastructure improvements referenced in the District Development and Waiver 

Agreement for Cahava Springs, located in Cave Creek, Arizona. A copy of the written 

agreement is attached hereto as Exhibit 42 and incorporated herein by reference. 

21.   Markham constructed the infrastructure for the development at the request of 

Cahava Springs Revitalization DistrictCSRD. Markham’s infrastructure work was substantially 

complete  on December 27, 2018.  

18.22. CSRD also requested Markham to perform work after substantial completion 

including additional Change Order work and Punchlist work. See Punch List from June 24, 

i' 

I I
 

11
 r~

~ 
PA

L
E

C
E

K
 &

 P
A

L
E

C
E

K
 P

L
L

C
 

A
T

T
O

R
N

E
Y

S
 A

T
 L

A
W

 i' 
i' 

i' 

APP135

efraser
Highlight

efraser
Highlight

efraser
Highlight



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 
 
 
 

 
6 

 

2019 Field Review attached hereto as Exhibit 5 and incorporated herein by reference.  

19.23. The infrastructure project benefits the surrounding property owned by the 

above-named Defendants.  

20.24. A dispute arose between Markham and Cahava Springs Revitalization District 

which proceeded to an Arbitration hearing and subsequent Arbitration Award in Markham’s 

favor.  

21.25. The Arbitration Award has been confirmed with the Maricopa County 

Superior Court in Case No. CV2020-017067.  A copy of the Order Confirming Arbitration 

Award and Final Judgment is attached hereto as Exhibit 36 and incorporated herein by 

reference.  

COUNT ONE 
(Unjust Enrichment) 

 
22.26. Plaintiff Markham reasserts Paragraphs 1 through 251 of its Complaint as if 

fully set forth herein.  

27. On February 22, 2017, the Board of Directors of CSRD adopted an 

Assessment Resolution, identified as the Original Assessment Resolution. Wherein the Board 

levied assessments on properties within the District benefitted by the acquisition and 

construction of certain public infrastructure improvements. Thus, the Board of CSRD 

recognized the benefit of the construction work performed by Markham and revised the 

Assessment Roll to reflect the revised plat of the reallocation of the assessment area and the 

various parcel numbers. A copy of the Amendment to the Assessment Resolution is attached 

hereto as Exhibit 7 4 and incorporated herein by reference.  

23.28. It was disclosed to the Bondholders in the disclosure document (“Limited 
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Offering Memorandum”) that although not anticipated, additional debt could be placed on 

the assessed lots to fund completion of the District improvements if there were cost 

overruns.  

 

29. Upon information and belief, Defendants CS Phase I, CSDC, Morningstar, and 

CSAC, the Owners of the Real Property, have not paid for labor and materials supplied by 

Plaintiff Markham and CSRD likely has not collected, nor billed for, the assessments to pay 

for the infrastructure work performed.  

30. Mark Stapp and Annie Mathisen refuse to invoice the corporate entities to 

collect the assessments to pay for the infrastructure work as well as the additional change 

order work and work ordered after substantial completion as they claim that CSRD does not 

have the funds to pay Markham and they refuse to pay for the assessments for the 

infrastructure work that was never paid for by CSRD as outlined in the Judgment.  However, 

CSRD continue the levy of assessments against the parcels within the District in the amounts 

set forth on the Amended Assessment Roll from June 2018. See Exhibit 4, Section 2.  

31.  CSRD has levied the parcels in the amounts set forth on the 

Assessment Roll for June 2018. See Exhibit 7, Section 2. However, CSRD has failed to 

invoice and collect for assessments from Defendants because the Board Members of CSRD 

would essentially invoicing their own companies to pay for the assessments and making 

additional assessments for the work not yet assessed but included in the Judgment.  

24.32. It is improper to refuse to invoice and collect so that the landowners do not 

have pay for the improvements that have been confirmed in the Exhibit 6 Judgment.  

25.33. Defendants CS Phase I, CSDC, Morningstar, and CSAC have received a i' 
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benefit for which they have not paid anyone and, specifically, not Markham, to obtain 

infrastructure work for free.  

26.34. It would be unjust to allow Defendants to retain such benefit without paying 

for itMarkham for the amount set forth in the Judgment.  

27.35. Markham is owed the principal amount of $6,427,060.18 pursuant to the 

Exhibit 63 Order Confirming Arbitration Award and Final Judgment.  

28.36. Given the equal apportionment of the lots for the infrastructure costs, 

Markham’s Judgment should be equally apportioned to the lots as set forth in the Exhibit F 

attached to Exhibit 1.  

29.37. The entities have received the benefit as set forth in the Award that is attached 

as Exhibit 2 to the Exhibit 36 Order Confirming Arbitration Award and Final Judgment. No 

one has paid for any of the infrastructure improvements performed by Markham and 

Markham is entitled to Judgment as set forth herein.   

30.38. Plaintiff Markham is entitled to recover its reasonable attorneys’ fees and costs 

for this quasi-contract action pursuant to A.R.S. §12-341.01.  

 

31.39. If this action is determined by Default Judgment, Plaintiff Markham requests 

reasonable attorneys’ fees in the amount of no less than $20,000, plus after-accruing fees and 

costs.  

 WHEREFORE, Plaintiff Markham prays for Judgment against all Defendants on this 

First Claim for Relief for Unjust Enrichment as follows: 

  A. Principal Damages in the amount of at least $6,427,060.18; 

  B. Interest at the rate of 10% per annum; 
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  C. Costs; 

  D. Attorneys’ fees pursuant to A.R.S. § 12-341.01; 

  E. For such other and further relief as the Court deems just and proper. 

 

 

 

  DATED this      date of May, 2022.    
 
 
      PALECEK & PALECEK, P.L.L.C. 
 
 
      By: /s/ Karen A. Palecek   
       Karen A. Palecek  
            6263 N. Scottsdale Road, Suite 144 
            Scottsdale, AZ 85250 

Attorneys for Plaintiff Markham 
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DISTRICT DEVELOPMENT AND WAIVER AGREEMENT 

(CAHA VA SPRINGS REVITALIZATION DISTRICT) 

THIS DISTRICT DEVELOPMENT AND WAIVER AGREEMENT (CAHA VA 
SPRINGS REVITALIZATION DISTRICT), dated as of February 15, 2017 (this "Agreement"), 
is entered into by and among Cahava Springs Revitalization District, a special purpose, tax­
levying public improvement district for the purposes of the Constitution and laws of the State of 
Arizona (the "State") and a municipal corporation for certain purposes of the laws of the State 
(together with its successors in interest, the "District"), Cahava Springs Development Corporation, 
a Nevada corporation (the "Developer"), Cahava Springs Phase 1, Inc., a Nevada corporation 
("Phase l") and Morningstar Road Properties, Inc., a Nevada corporation ("Morningstar" and 
together with the Developer, Phase 1 and their respective successors in title, the "Landowners"), 
having an interest in real property in the District. 

WHEREAS, the Landowners hold title to all of the real property (the "Assessed 
Property") comprising the District in the respective amounts shown on Exhibit "A" hereto; and 

WHEREAS, pursuant to Title 48, Chapter 39 of the Arizona Revised Statutes (the "Act"), 
and Section 9-500.05 of the Arizona Reviseclun~!;~Pc,~;,,;.~ the District and the Landowners may enter 
into "development agreements" to specify, among other things, conditions, terms, restrictions and 
requirements for development, acquisition, construction and financing of "infrastructure" (as 
such term is defined in the Act) and subsequent reimbursement or repayment of the costs thereof 
over a period of time; and 

WHEREAS, with regard to the Property, the District and the Landowners wish to enter into 
a development agreement for the purpose of specifying certain matters relating particularly to the 
District's acquisition and construction of certain infrastructure and the Landowners' waiver of 
rights, actions and requirements, all pursuant to the Act; and 

WHEREAS, this Agreement is a "development agreement" which is consistent with 
the "general plan" (as defined in Section 9-461 of the Arizona Revised Statutes) for the Town of 
Cave Creek, Arizona (the "Municipality"), and the "general plan" (as defined in the Act) (the 
"General Plan") for the District filed with the Clerk of the Municipality, on April 16, 2015, and as 
in effect on the date of this Agreement; and 

WHEREAS, special assessment lien bonds of the District may be issued by the District 
(pursuant to the Act) to provide moneys to finance certain "infrastructure purposes" (as such term 
is defined in the Act) described in the General Plan; and 
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WHEREAS, the board of directors of the District (the "District Board"), as nearly as 
practicable pursuant to the procedures prescribed by Sections 48-576 through 48-589, Arizona 
Revised Statutes, or such other procedures as the District Board provides, may levy assessments of 
the costs of any infrastmcture or infrastmcture purpose on any land in the District based on the 
benefit determined by the District Board to be received by the land, and issue and sell bonds payable 
from amounts to be collected from the special assessments pursuant to the terms of this Agreement; 
and 

WHEREAS, the District held an election on Febmary 2, 2016 (the "Election"), at which the 
persons who were then qualified to vote pursuant to the Act authorized the District Board to (i) levy 
special assessments against all taxable property in the District in a maximum amount of $105,000 per 
lot and issue and sell special assessment bonds, payable from amounts collected from the special 
assessments, in order to provide moneys to acquire and constmct certain "infrastmcture" (as such 
term is defined in the Act), generally described in Exhibit "B" attached hereto (the "District 
Improvements") and to acquire from the Landowners certain existing work, including plans and 
specifications for the development of the District (the "Developer Improvements"), consistent with 
the General Plan and (ii) levy an annual ad valorem tax on the taxable real and personal property in 
the District, at a rate not to exceed thirty cents ($.30) per one hundred dollars of assessed valuation, 
to be used for the operation and maintenance expenses of the District; and 

WHEREAS, pursuant to resolutions adopted by the District Board on October 31, 2016 (the 
"Authorizing Resolution"), the District assessed the lots in the District, authorized the issuance and 
sale of not to exceed $16,680,000 in aggregate original principal amount of Cahava Springs 
Revitalization District (Town of Cave Creek, Arizona) Special Assessment Bonds, Series 2017 A (the 
"Series 2017A Bonds") and not to exceed ~n~,QQDum0n00 in aggregate original principal amount of 
Cahava Springs Revitalization District (Town of Cave Creek, Arizona) Subordinated Special 
Assessment Bonds, Series 2017B (the "Series 2017B Bonds" and, together with the Series 2017A 
Bonds, the "Series 2017 Bonds"), and approved the execution and delivery of an Indenture of Tmst, 
dated as of March 1, 2017 (the "Indenture") with Zions Bank, a division of ZB, National 
Association, as tmstee (the "Trustee"), providing for the issuance, sale, registration, transfer and 
payment of, and security for the Series 2017 Bonds; and 

WHEREAS, pursuant to Pre-Development and Annexation Agreement, dated April 25, 
2005, between the Municipality and the Developer's predecessors in interest with respect to the 
Property, the Developer's predecessors in interest agreed with the Municipality to dedicate to the 
Municipality the District Improvements upon completion thereof; and 

WHEREAS, pursuant to the Act, the District may enter into this Agreement with the 
Landowners as a "development agreement" providing for the purchase by the District from the 
Landowners of certain existing infrastmcture, the disbursement and investment of proceeds of the 
Series 2017 Bonds to acquire and constmct additional infrastmcture and for the agreement and 
waiver by the Landowners as to certain matters, rights, actions and requirements; and 

NOW, THEREFORE, in the joint and mutual exercise of their powers, and in consideration 
of the above premises and of the mutual covenants herein contained and for other valuable 
consideration and subject to the conditions set forth herein, the parties hereto agree that: 

-2-
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ARTICLE I 

ACQUISITION AND CONSTRUCTION 

Deposit of Bond Proceeds and Developer Funds. The District will deposit the 
proceeds from the sale of the Series 2017 A Bonds with the Trustee. A portion of the proceeds of 
the Series 2017 A Bonds will be used to finance the District Improvements generally described 
on Exhibit "B" attached hereto. The Series 2017B Bonds will be issued and delivered to the 
Developer on each July 1 s1, representing the aggregate Series B Assessments ( as defined in the 
Indenture) on lots in the District sold subsequent to the preceding July 1 s1, in consideration of the 
Landowners' sale and assignment to the District of the Developer Improvements generally 
described on Exhibit "B" attached hereto. Concurrently with the issuance of the Series 2017 A 
Bonds, the Landowners will deposit the Developer Funds (as defined in the Indenture) with the 
Trustee, which will be used to finance the Phase 1 Improvements generally described on Exhibit 
"B" attached hereto (the "Phase 1 Improvements" and, together with the District Improvements 
and the Developer Improvements, the "2017 Improvements"). 

District Acquisition or Construction of Public Infrastructure. To the extent 
permitted by law, the District may acquire or construct infrastructure in or related to and 
specifically supporting the District, as provided herein, including the 2017 Improvements. 

(a) Procurement of Improvements. The parties agree that the construction 
of the District Improvements and the Phase 1 Improvements has been bid, and the District 
Improvements and the Phase 1 Improvements will be constructed, in accordance with the 
General Plan, the requirements for construct~n-;fti-;;.1::_o;;:;;;,i,;,~ts in the Municipality and the requirements 
for bidding and constructing projects pursuant to Title 34, Chapter 2, Article 1, Arizona Revised 
Statutes ("Title 34"). In particular, the District has advertised for and procured the construction 
of the 2017 Improvements based on plans, specifications, bidding and contract documents 
prepared by or at the direction of the Developer, and that contracts for the construction of the 
2017 Improvements have been awarded to the lowest responsible bidder as determined by the 
District in consultation with the Developer, all in conformity with Title 34. 

Development Manager. In order to manage the installation of the 2017 
Improvements and to coordinate the efficiency of all construction activity, the District may retain 
the Developer as the agent of the District ("Development Manager"). To the extent that the 
Development Manager does not perform the construction management function, the construction 
manager selected by the Developer shall be mutually agreeable to both parties. The District 
agrees that the Development Manager shall not be required to post any payment or performance 
or improvement security or performance bonds for infrastructure improvements directly funded 
with the Series 2017 Bonds. 

Dedication of Improvements. Upon the District Engineer's (as defined in the 
Indenture) certification that the District Improvements have been fully completed to applicable 
standards and specifications of the Municipality, Maricopa County, the State and the United 
States of America, as applicable, the District will dedicate the 2017 Improvements, together with 
all necessary property and easements, to the Municipality. 

-3-
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ARTICLE II 

FINANCING OF ACQUISITION AND CONSTRUCTION 

Issuance and Sale of Series 2017 Bonds. The District Board may take all such 
action as may be necessary for the District to issue and sell, pursuant to the provisions of the Act, 
the Series 2017 Bonds, in one or several series, in amounts sufficient to pay (i) the total cost of 
the District Improvements and the Developer Improvements, (ii) all relevant issuance costs 
related to the applicable series of Bonds, (iii) capitalized interest for a period not in excess of that 
permitted by the Act and the Code (as hereinafter defined), and (iv) to the extent permitted by 
law, the costs of funding a debt service reserve fund in an amount not in excess of that permitted 
by the Act and the Code. 

Section 2.2 Levy of Assessments; Acceptance. 

(a) The Series 2017 A Bonds will be special assessment lien bonds payable 
from amounts collected from, among other sources, a special assessment of $72,521.74 per lot 
(the "Series A Assessment") on the lots in the District. The Series 2017B Bonds will be special 
assessment lien bonds payable from amounts collected from, among other sources, a separate 
special assessment of $21,739.13 per lot (the "Series B Assessment" and, together with the Series 
A Assessment, the "Assessments") on the lots in the District. 

(b) The Assessments have been levied as nearly as practicable in accordance 
with the procedures prescribed by Sections 48-576 through 48-589 of the Arizona Revised 
Statutes upon the lots in the District bas~n1ffi,i~o:',u,,;.~"' benefits to be received by each lot, as 
determined by the District Board based upon the report of the District Engineer. 

(i) So long as a particular lot is subject to the Deed of Trust (as 
defined in the Indenture), the Assessment relating to such lot will be billed to the respective 
Landowners of such lot by the District annually on or before October 1 of each year. Not less 
than one-half of such Assessment shall be due and payable on or before November 1 of such 
year and any balance shall be due and payable on or before May 1 of the following year. 
Assessments will be deemed delinquent if one-half of an Assessment then due is not paid prior to 
November 1 of the year in which due or any balance is not paid prior to May 1 of the succeeding 
year. 

(ii) Once a particular lot is released from the Deed of Trust pursuant to 
Section 2.9 of the Indenture, Assessments with respect to such lot may be billed and collected by 
the Maricopa County Treasurer pursuant to an assessment collection agreement in substantially 
the form attached hereto as Exhibit "C" (an "Assessment Agreement") and in accordance with the 
procedures prescribed by Sections 48-599 and 48-600 of the Arizona Revised Statutes. 

( c) The Landowners hereby agree to accept the Assessments, which are in an 
amount not more than permitted pursuant to State law and acknowledge that the Assessed 
Property (as defined in the Indenture) will benefit from the 2017 Improvements in an amount not 
less than the Assessments. The District has recorded the Assessments in the Office of the 
County Recorder of Maricopa County, Arizona in accordance with State law. 
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(d) The District Board may modify the Assessments after the Assessments 
have been legally assessed to correspond to subsequent changes in the development of the 
Assessed Property but in no case shall the Assessments be reduced below the total amount 
necessary to provide for debt service for the corresponding Series 2017 Bonds or increased 
above the amount authorized in the Election without the approval of the Landowners and 
successors/landowners, as provided by Section 48-6818 of the Arizona Revised Statutes. The 
parties (i) acknowledge that all or a portion of the District may be replatted and (ii) consent and 
agree to any reallocation of the Assessments as a result thereof, provided that the reallocation of 
the Assessments is consistent with the provisions of the Indenture. The Assessments will be 
binding upon the Landowners whether or not the 2017 Improvements are completed in 
substantial compliance with the final plans and specifications. 

(e) The Landowners hereby acknowledge that lenders and other parties 
involved in financing future improvements on the Assessed Property (including mortgages for 
single-family residences) may require that liens associated with the Assessments (or applicable 
portions thereof) be paid and released prior to making a loan and/or accepting a lien with respect 
to any such financing. 

Section 2.3 Series 2017 A Bonds. 

(a) The aggregate principal amount of the Series 2017 A Bonds which may be 
authenticated, delivered and outstanding pursuant to the Indenture is limited to $16,680,000. 
The Series 2017 A Bonds will be issued concurrently with the execution and delivery of the 
Indenture. 

Unofficial Document 

(b) Series A Assessments may be prepaid, in whole and not in part, by paying 
the following amount, in cash, to the District: (i) the whole amount of the unpaid principal of the 
Series A Assessment to be prepaid, plus (ii) interest accruing to the date of the next installment 
plus (iii) any administrative or other fees charged by the District or the Trustee with respect 
thereto and less (iv) the pro-rata share of the reserve fund allocable to the Series A Assessment to 
be prepaid. 

Section 2.4 Series 2017B Bonds. 

(a) The Series 2017B Bonds are being issued to the Developer in exchange 
for the Developer Improvements previously acquired or constructed by the Developer, and may 
be issued only upon satisfaction of the requirements hereof. The aggregate principal amount of 
the Series 2017B Bonds which may be authenticated, delivered and Outstanding pursuant to the 
Indenture is limited to $5,000,000. The Series 2017B Bonds shall be issued, in installments, on 
July 1 of each year in principal amounts equal to the aggregate Series B Assessments on the lots 
in the District which have been sold to Persons (as defined in the Indenture) not affiliated with 
the Landowners subsequent to the preceding July 1 and which Series B Assessments have not 
been prepaid as of such July 1. If any such Series B Assessments are prepaid prior to July 1 such 
that a corresponding principal amount of Series 2017B Bonds will not be issued, the District will 
transfer to the Landowners, or their order, all such proceeds received from the prepayment of 
such Series B Assessments immediately upon receipt. Notwithstanding any provisions hereof, 
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repayment of the Series 2017B Bonds shall be subordinate to repayment of the Series 2017 A 
Bonds, as provided in the Indenture. 

(b) The Landowners will cause the District to be notified of the initial 
transfers of title to each lot within the District. On July 1 of each year, the District shall cause to 
be prepared, executed and delivered to the Trustee Series 2017B Bonds in a principal amount 
equal to the aggregate Series B Assessments levied on lots in the District that have been sold 
subsequent to the preceding July 1 and that remain unpaid, and the Trustee shall thereupon 
authenticate, register and deliver such Series 2017B Bonds to the Developer pursuant to the 
Indenture and this Agreement. Concurrently therewith, the District shall also provide 
appropriate notice of such Series B Assessments to the Maricopa County Treasurer if such Series 
B Assessments will be collectible pursuant to an Assessment Agreement, as provided in Section 
2.2(b) hereof. 

( c) After Series 2017B Bonds have been issued, Series B Assessments 
corresponding thereto may be prepaid, in whole and not in part, by paying the following amount, 
in cash, to the District: (i) the whole amount of the unpaid principal of the Series B Assessment 
to be prepaid, plus (ii) interest accruing to the date of the next installment plus (iii) any 
administrative or other fees charged by the District or the Trustee with respect thereto. Upon 
prepayment of any Series 2017B Bonds, the Developer will immediately surrender to the Trustee 
for cancellation the Series 2017B Bonds so prepaid and redeemed. 

Section 2.5 Nonpayment of Assessment and General Property Taxes. 

(a) Nonpayment of any Assessment for Assessed Property subject to the Deed 
Unofficial Document • 

of Trust and collectible by the District pursuant to Sect10n 2.2(b )(i) hereof will constitute an 
Event of Default hereunder and under the Deed of Trust with respect to all Assessed Property 
subject to the Deed of Trust, entitling the Trustee to exercise its rights and remedies pursuant to 
the Deed of Trust to recover the entire unpaid Assessments, including the delinquent 
installment(s), for all Assessed Property subject to the Deed of Trust. 

(b) Nonpayment of general property taxes for Assessed Property subject to the 
Deed of Trust will constitute an Event of Default hereunder and under the Deed of Trust with 
respect to all Assessed Property subject to the Deed of Trust, entitling the Trustee to exercise its 
rights and remedies pursuant to the Deed of Trust to recover and pay delinquent general property 
taxes, including any other delinquent taxes, for all Assessed Property subject to the Deed of 
Trust. 

(c) In the event of nonpayment of any Assessment collectible pursuant to an 
Assessment Agreement, the District will comply as nearly as practicable with the procedures 
prescribed by Sections 48-601 through 48-607 of the Arizona Revised Statutes, for the collection 
of delinquent Assessments, the sale of delinquent property and the issuance and effect of the 
deed, provided that, in no event will the District or the Municipality be required to purchase any 
Assessed Property at any such delinquency sale if there is no other purchaser. Each lot for which 
there is a delinquent Assessment collectible pursuant to an Assessment Agreement will be 
offered for sale separately. Proceeds from the sale of such delinquent property in an amount 
equal to the entire unpaid Assessment, including the delinquent installment(s), will be paid to the 
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Maricopa County Treasurer, who will deposit such proceeds with the Trustee for deposit, in tum, 
to the Assessment Fund created pursuant to the Indenture. 

Section 2.6 Nature of Agreement. This Agreement as it relates to the 
Landowners shall be a covenant and agreement running with the Assessed Property and shall be 
recorded in the records of the Maricopa County (Arizona) Recorder, as a lien and encumbrance 
against the Assessed Property. Upon the sale, transfer or other conveyance by the Landowners 
of their right, title and interest in and to the Assessed Property, or any part thereof, unless 
released from the Deed of Trust in accordance with the release provisions set forth therein and in 
the Indenture, the Assessed Property, or such part thereof, shall continue to be bound by all of 
the terms, conditions and provisions hereof; any purchaser, transferee or subsequent owner shall 
take such Property subject to all of the terms, conditions and provisions hereof, and any 
purchaser, transferee or subsequent owner shall be entitled to all of the rights, benefits and 
protections afforded the predecessor in interest thereof by the terms hereof. To the extent that 
the Assessments remain unpaid, the Assessments shall constitute liens against the Assessed 
Property in the amounts indicated in the Assessment diagram, as provided by, and pursuant to, 
this Agreement and the Act and shall be enforceable and collectable with the same force and 
effect originally provided to them. 

Section 2.7 Additional Districts. The parties acknowledge that the District 
may be divided into additional improvement districts or assessment districts from time to time 
for the purpose of constructing or acquiring specific improvements and levying special 
assessments related to the same. 

GENERAL REQUIREMENTS. 

Section 3.1 Limited Offering of Bonds; Transfer Restrictions. The District 
intends to issue tax-exempt bonds to finance the cost of eligible infrastructure and related costs 
as provided in the Act If Series 2017 Bonds are issued by the District on a non-rated basis, the 
Series 2017 Bonds shall be sold only to Qualified Institutional Buyers (as defined in Rule 144A 
promulgated pursuant to the Securities Act of 1933, as amended (the "Securities Act")) or 
Accredited Investors (as defined in Rule 501(a)(l)-(3) of Regulation D promulgated pursuant to 
the Securities Act). No secondary market transfer restrictions shall apply provided such 
secondary market transfers are made to Qualified Institutional Buyers or Accredited Investors, 
the status of which shall be verified through the broker/dealer network. Notwithstanding the 
foregoing, the Developer will not transfer the Series 2017B Bonds, except to an affiliate of the 
Developer, without the prior written consent of the District and receipt by the District of an 
opinion of counsel reasonably acceptable to the District and the Trustee substantially to the effect 
that such transfer will not violate the securities registration laws of the United States or of the 
State. 

Section 3.2 Disclosure of Limited Liability. Any disclosure document 
prepared in connection with the offer or sale of Series 2017 Bonds must clearly indicate that 
neither the Municipality nor the State or any political subdivision of either shall be liable for the 
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payment or repayment of the Series 2017 Bonds, and neither the credit nor the taxing power of 
the Municipality, the State, or any political subdivision of either shall be pledged therefore. 

Section 3.3 Disclosure to Purchasers. One or more disclosure documents 
must be provided by the Developer or its successors to each potential purchaser of Assessed 
Property disclosing the existence and amount of the Assessments or tax, if effective (assuming 
such Assessment or tax remains unpaid at the time of sale to the potential purchaser). In the 
event that a particular lot has not already been sold to a Person not affiliated with the 
Landowners, the disclosure documents must disclose that installments on the Series B 
Assessment will become payable with respect to that particular lot on the next July 1 if such 
Series B Assessment is not prepaid prior thereto. Each potential purchaser must acknowledge in 
writing that the purchaser has received and understood such disclosure documents. The District 
shall maintain records of the written acknowledgments. To provide evidence .satisfactory to the 
District Board that any prospective purchaser of land within the boundaries of the District has 
been notified that such land is within the boundaries of the District and that the Series 2017 
Bonds may be then or in the future outstanding, a disclosure pamphlet substantially in the form 
of Exhibit "E" hereto (the "Pamphlet") shall be produced and delivered to each purchaser; 
provided, however, that the Pamphlet may be modified from the form set forth as Exhibit "E" 
hereto in the future as necessary to adequately describe the District, the Series 2017 Bonds and 
sources of payment thereof as agreed by the District Board and the Developer. 

Section 3.4 Continuing Disclosure Undertaking. So long as the aggregate 
unpaid Series A Assessments levied on lots owned by the Landowners or any future owner of the 
Assessed Property are equal to at least twenty percent (20%) of the total principal amount of the 
Series 2017A Bonds then outstanding, the u';;ffi,ia10°:um'l."' rand/or such owner, as applicable, solely 
with respect to its Assessed Property, will provide any and all information needed, as reasonably 
requested by the District, to comply with the information reporting requirements contemplated 
by Section 240.15c2-12 of the General Rules and Regulations promulgated pursuant to the 
Securities Exchange Act of 1934, as amended. 

ARTICLE IV 

MAINTENANCE AND OPERATION 

O&M Tax Levy. The parties acknowledge that the voters of the District have 
approved a special operation and maintenance tax levy (the "O&M Tax Levy") at a rate up to 
thirty cents ($.30) per one hundred dollars of assessed valuation per annum, as determined by the 
District Board, with respect to all taxable real and personal property in the District. Proceeds of 
any O&M Tax Levy may be used by the District for any lawful maintenance, operational or 
administrative purpose of the District, as provided in the Act. 
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ARTICLEV 

INDEMNIFICATION; INSURANCE 

Section 5.1 Landowners' Indemnification. 

(a) Except as otherwise provided in subsection (c) of this Section 5.1, the 
Landowners (i) agree to indemnify and hold harmless the District and each director, trustee, 
partner, member, officer, official, independent contractor or employee thereof and each person, if 
any, who controls the District within the meaning of the Securities Act (any such person being 
herein sometimes called an "Indemnified Party"), for, from and against any and all losses, 
claims, damages or liabilities, joint or several (A) to which any such Indemnified Party may 
become subject, under any statute or regulation, at law or in equity or otherwise, insofar as such 
losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon 
any untrue statement or alleged untrue statement of a material fact set forth in any offering 
statement or memoranda relating to the Series 2017 A Bonds, or any amendment or supplement 
thereto, or arise out of or are based upon the omission or alleged omission to state therein a 
material fact required to be stated therein or which is necessary to make the statements therein, in 
light of the circumstances in which they were made, not misleading in any material respect, but 
solely to the extent that such untrue statements, alleged untrue statement, omission or alleged 
omission contained in any offering statement was made in reliance upon and in conformity with 
information provided by any Owner or an affiliate of any Owner for inclusion in such offering 
statement, and (B) to the extent of the aggregate amount paid in any settlement of any litigation 
commenced or threatened arising from a claim based upon any such untrue statement or alleged 
untrue statement or omission or alleged orrunofficta1 Docu"lent 1vided by any Owner or an affiliate of any 
Owner if such settlement is effected with the written consent of the Landowners (which consent 
shall not be unreasonably withheld) and (ii) shall reimburse any legal or other expenses 
reasonably incurred by any such Indemnified Party in connection with investigating or defending 
any such loss, claim, damage, liability or action. 

(b) An Indemnified Party shall, promptly after the receipt of notice of a 
written threat to commence, or the commencement of, any action against such Indemnified Party 
in respect of which indemnification may be sought against the Landowners, notify the 
Landowners in writing of the threat or commencement thereof. Failure or delay of the 
Indemnified Party to give such notice shall reduce the liability of the Landowners by the amount 
of damages attributable to the failure or delay of the Indemnified Party to give such notice to the 
Landowners, but the failure or delay in notifying the Landowners of any such action shall not 
relieve the Landowners from any separate liability that each may have to such Indemnified Party 
otherwise than pursuant to this section. In case any such action is brought against an 
Indemnified Party and such Indemnified Party shall notify the Landowners of the 
commencement thereof, the Landowners may, or if so requested by such Indemnified Party shall, 
participate therein or defend the Indemnified Party therein, with counsel satisfactory to such 
Indemnified Party and the Landowners (it being understood that, except as hereinafter provided, 
the Landowners shall not be liable for the expenses of more than one counsel representing the 
Indemnified Parties in such action), and after notice from the Landowners to such Indemnified 
Party of an election so to assume the defense thereof, the Landowners shall not be liable to such 
Indemnified Party pursuant to this section for any legal or other expenses subsequently incurred 
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by such Indemnified Party in connection with the defense thereof other than reasonable costs of 
investigation; provided, however, that unless and until the Landowners defend any such action at 
the request of such Indemnified Party, the Landowners shall have the right to participate at their 
own expense in the defense of any such action. If the Landowners have not employed counsel to 
defend any such action or if an Indemnified Party has reasonably concluded that there may be 
defenses available to it and/or other Indemnified Parties that are different from or additional to 
those available to the Landowners (in which case the Landowners shall not have the right to 
direct the defense of such action on behalf of such Indemnified Party) or to other Indemnified 
Parties, the legal and other expenses, including the expense of separate counsel, incurred by such 
Indemnified Party shall be borne by the Landowners; provided, however, the Indemnified Party 
shall first notify the Landowners whether it is pursuing such different or additional defenses 
before hiring separate counsel. 

(c) In order to provide for just and equitable contribution in circumstances in 
which the indemnification provided for in this section is applicable but for any reason is held to 
be unavailable to any Indemnified Party from the Landowners, the Landowners (to the extent 
permitted by law) and the Indemnified Parties (to the extent permitted by law) shall contribute to 
the aggregate losses, claims, damages and liabilities (including the cost of any investigation, 
legal and other expenses incurred in connection with, and any claims asserted) to which the 
Landowners and the Indemnified Parties may be subject in such proportion as is appropriate to 
reflect the relative fault of the Indemnified Parties on the one hand and the Landowners on the 
other in connection with the statement or omission which resulted in such losses, claims, 
damages or liabilities ( or actions in respect thereof) as well as other equitable considerations. 
The relative faults shall be determined by reference to, among other things, whether the untrue or 
alleged untrue statement of a material factu"~~• 1 ~1~"~0"Lmission or the alleged omission to state a 
material fact relates to information supplied by the Landowners, on the one hand, or the 
Indemnified Parties, on the other hand, and the parties' relative intent, knowledge, access to 
information and opportunity to correct such statement or omission. No person guilty of 
fraudulent misrepresentation shall be entitled to contribution from any person who is not guilty 
of such fraudulent misrepresentation. For purposes of this subsection (c), each person, if any, 
who controls an Indemnified Party within the meaning of the Securities Act (a "Controlling 
Person") shall have the same rights to and obligations for contribution as the Indemnified Party; 
provided, however, that a Controlling Person shall have all defenses available to it under the 
Securities Act and the Securities Exchange Act of 1934, as amended, or otherwise, at law or in 
equity, in determining its obligations hereunder. Any party entitled to contribution shall, 
promptly after receipt of notice of the threat or the commencement of any action, suit or 
proceeding against such party in respect of which a claim for contribution may be made against 
another party or parties pursuant to this subsection, notify such party or parties from whom 
contribution may be sought, but the failure or delay in so notifying such party from whom such 
contribution may be sought shall not relieve the party or parties from whom contribution may be 
sought from any separate obligation it or they may have hereunder or otherwise than under this 
section. No party shall be liable for contribution with respect to any action or claim settled 
without its consent. 
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Section 5.2 District Indemnification. 

(a) To the extent permitted by law, the District agrees to indemnify, defend, 
and hold harmless each director, trustee, member, officer, official or employee of the District 
("District Indemnified Parties") from and against any and all liabilities, claims or demands for 
injury or death to persons or damage to property arising from in connection with, or relating to 
its performance of this Agreement. Notwithstanding the foregoing, the District shall not, 
however, be obligated to indemnify any District Indemnified Party with respect to damages 
caused by the negligence or willful misconduct of such District Indemnified Party. 

(b) At any time the District is constructing public infrastructure, or the District 
owns public infrastructure, the District shall maintain in effect general liability insurance on an 
occurrence policy form including, contractual, personal injury, and property damages liability 
coverages with a combined single limir of not less than five million dollars ($5,000,000) per 
occurrence for bodily injury, death, personal injury and property damage. At all other times, the 
District shall maintain such coverage in an amount of one million dollars ($1,000,000). The 
District may provide up to the first one hundred thousand dollars ($100,000) of the required limit 
of liability as a deductible or pursuant to a program of self-insurance. The general liability 
insurance shall name the Municipality as an additional insured, be underwritten by an insurance 
company having an A.M. Best rating of at least B+ 7, or equivalent if not rated by A.M. Best, and 
shall provide thirty (30) days advance notice to the District and the Municipality prior to 
cancellation, material change or non-renewal. The District shall deliver to the Municipality a 
copy of the insurance policy, a certificate of insurance or other evidence satisfactory to the 
Municipality of the existence and amount of the required insurance and renewals thereof. 

Unofficial Document 

( c) The Landowners agree to pay the costs of such insurance coverage to the 
extent such costs are not paid from bond proceeds, or by the District or to the extent payment of 
such costs, together with other costs of the District, would result in a tax levy in excess of that 
described in Section 4.1 hereof. The Municipality shall have no obligation to pay the costs of 
such insurance. 

(d) The District shall, promptly after the receipt of notice of any action to 
obtain insurance proceeds with respect to the insurance coverages required by this Section, notify 
the Landowners thereof in writing. The District shall have such rights in any such action, and 
the Landowners shall have such rights to notice and participation in any such action, as are 
described in Section 5.l(b) hereof. 

Section 5.3 Officers and Directors' Liability Insurance. 

(a) The District shall maintain such directors and officers liability insurance 
coverage for the District as shall be reasonably satisfactory to the District Board. The insurance 
shall have a limit of $1,000,000, naming the Municipality as an additional insured and shall be 
placed with insurers maintaining an A.M. Best rating of at least B+ 7, or of equivalent quality if 
not rated by A.M. Best. 

(b) The Landowners agree to pay the costs of such insurance coverage to the 
extent such costs are not paid from bond proceeds or payment of such costs, together with other 
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costs of the District, would exceed the tax levy described in Section 4.1 hereof, provided that 
payment of such costs shall be made solely from moneys otherwise payable to the Landowners. 
The Municipality shall have no obligation to pay the costs of such insurance. 

(c) The District shall, promptly upon the receipt of notice of any action to 
recover insurance proceeds pursuant to the insurance requirements set forth in this Section, 
notify the Landowners thereof in writing. The District shall have such rights in any such action, 
and the Landowners shall have such rights to notice and participation in any such action, as are 
described in Section 5.l(b) hereof. 

ARTICLE VI 

REPRESENTATIONS, WARRANTIES AND AGREEMENTS OF OWNER 

The Landowners represent and warrant to the District the following: 

Organization and Existence of Landowners. Each of the Landowners is duly 
organized and validly existing as a corporation pursuant to the laws of the State of Nevada. 

No Breach or Conflict. The performance of this Agreement by the Landowners 
and fulfillment of its terms do not and will not, at the time of execution of this Agreement, to the 
actual knowledge of the officers and directors of the Landowners, conflict with or result in any 
breach, default or violation of any regulation, order or decree of any court or governmental 
department, commission, board, bureau or agency binding upon any Owner, or of any indenture, 
contract, agreement or other instrument to which any of the Landowners is a party or to which 
any of the Property is subject. Unofficial Document 

No Violation or Default. The Landowners have made a reasonable and diligent 
investigation and, to their actual knowledge, the Landowners are not, at the time of execution of 
this Agreement, in material violation of or in material default with respect to any applicable law 
or any applicable rule, regulation or order of any court or any governmental department, 
commission, board, bureau, agency or instrumentality which would prevent or limit the 
Landowners from entering into or carrying out their obligations hereunder. 

Pending or Threatened Litigation. To the actual knowledge of the officers and 
directors of the Landowners, there is no action, suit, proceeding, inquiry or investigation, at law 
in equity, before or by any court, governmental agency, public board or body, pending or, to the 
best of their knowledge, overtly threatened, against or affecting the Landowners, and to their 
actual knowledge there is no basis therefor, wherein an unfavorable decision, ruling or finding 
would adversely affect the transactions contemplated by this Agreement. 

Debt Service Reserve Fund. The Landowners agree that a debt service reserve 
fund in an amount equal to the Reserve Fund Requirement (as defined in the Indenture) will be 
capitalized from bond proceeds. Any moneys remaining in such reserve fund at the final 
maturity or prior redemption of the Series 2017 A Bonds will be applied to pay principal and 
interest on the Series 2017 A Bonds at such time and any monies thereafter remaining in such 
reserve fund shall, at the written direction of the District, be remitted to the then-current owners 
of Assessed Property pro rata according to their payments with respect to the original 
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Assessments. As additional security for the payment of debt service on the Series 2017 Bonds, 
the Developer will deposit the Developer Funds with the Trustee, as described in Section 1.2 of 
this Agreement. Upon completion of the Phase 1 Improvements and payment of all costs and 
expenses incident thereto, any remaining Developer Funds will be transferred or disbursed as 
provided in the Indenture. 

ARTICLE VII 

REPRESENTATIONS AND WARRANTIES OF DISTRICT 

The District represents and warrants to the Landowners as follows:. 

Organization and Existence. The District is a revitalization district duly 
organized, validly existing and in good standing pursuantto the laws of the State, and has all 
requisite power to enter into this Agreement and to carry out and perform the District's 
obligations hereunder. 

Validity and Enforceability of Agreement. This Agreement constitutes a duly 
authorized, valid and binding obligation of the District and is, and shall be, enforceable against 
the District in accordance with its terms. The execution, delivery and performance of this 
Agreement have been duly authorized by the District Board according to law and, to the best of 
the District's knowledge, do not and will not conflict with or result in any breach, default or 
violation of any term, condition or provision of any applicable law or rule, regulation, order, writ 
or decree of any court or any governmental department, commission, board, bureau, agency or 
instrumentality binding upon the District or of any bonds, indentures, contracts or agreements to 
which the District is a party or by which theu~',;~to~;,;;,~n,-r its property is bound. 

No Litigation. To the actual knowledge of the officers and directors of the 
District, there is no action, suit, proceeding, inquiry or investigation, at law or in equity, before 
or by any court, governmental agency, public board or body, pending or, to the best of their 
knowledge, overtly threatened against or affecting the District, and, to their actual knowledge 
there is no basis therefor, wherein an unfavorable decision, ruling or finding would adversely 
affect the transactions contemplated by this Agreement. 

ARTICLE VIII 

CONSENT AND W AIYER 

Landowners' Consents. Each of the Landowners, with full knowledge of the 
provisions of applicable law, and its rights pursuant thereto, hereby consents or acknowledges, as 
applicable: 

(a) that the proposed 2017 Improvements are of more than local or ordinary 
public benefit, and that the Property receives a benefit from the 2017 Improvements 
commensurate with the Assessments; 

(b) the adoption by the District of the plans and specifications and the 
Assessment diagram; 

-13-

DMWEST #14647335 v8 

APP155

efraser
Highlight

efraser
Highlight

efraser
Highlight



20170149305 

(c) to the execution of the construction contracts for the 2017 Improvements 
without publication of the Notice of Contract Award; 

(d) to the Assessments against the Property, m the amounts set forth on 
Exhibit "C" hereto; 

(e) that failure to pay, when due and prior to delinquency, any Assessment for 
Assessed Property subject to the Deed of Trust will constitute nonpayment of all Assessments for 
all Assessed Property subject to the Deed of Trust; and 

(f) to the recordation of the Assessments. 

Landowners' Waivers. Each of the Landowners, with full knowledge of the 
provisions of applicable law, and its rights pursuant thereto, hereby expressly waives: 

(a) any and all defects, irregularities, illegalities and deficiencies in the 
proceedings for the formation of the District; 

(b) any and all defects, irregularities, illegalities or deficiencies m the 
proceedings establishing the Assessed Property; 

(c) any and all defects, irregularities, illegalities or deficiencies in the District 
election held on February 2, 2016 authorizing the imposition of the Assessments, the issuance of 
the Series 2017 Bonds and the O&M Tax Levy; 

(d) any and all defects, ir~n2_ff0'.!..~0~!!(:s, illegalities or deficiencies in the District 
election held on July 14, 2016 at which Mark Stapp, Dennis Mathisen and John Fischer were re­
elected to the District Board; 

(e) any and all notices and time periods related to the matters described in the 
preceding subsections (a) through (d) provided by applicable law, including, but not limited, to 
mailing, posting and publication, as applicable, of any notice required in connection with the 
adoption of the resolutions with respect to any of the 2017 Improvements, the procurement and 
award of contracts with respect to the acquisition and construction of the 2017 Improvements, 
the imposition of the Assessments and any other procedural steps and related proceedings 
necessary in connection with the 2017 Improvements and the issuance and delivery of the Series 
2017 Bonds; 

(f) any and all objections to the adoption and approval by the District of the 
plans and specifications, the Engineer's estimate of the costs of the District Improvements, the 
Developer Improvements and the Assessment diagram; 

(g) any and all protests with respect to the 2017 Improvements and objections 
to the extent of the Assessed Property (all of which is to be assessed) and including any right to 
file a written protest or objection for such purpose and any right to any hearing on such matters; 

(h) any and all protest rights against the 2017 Improvements and objections to 
the awarding of one or more acquisition or construction contracts for the 2017 Improvements; 
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(i) any and all defects, irregularities, illegalities or deficiencies in, or in the 
adoption by the District Board of, the Assessed Property (all of which is to be assessed), the 
plans and specifications, and the Assessment diagram, all of which provide for and effectuate the 
2017 Improvements; 

U) any and all defects, irregularities, illegalities or deficiencies in, or in the 
awarding of, any contracts for or with respect to, the 2017 Improvements, including, but not 
limited to, any right to claim that any of the acts or proceedings relating to the 2017 
Improvements are irregular, illegal or faulty pursuant to applicable law, any right to file a notice 
specifying in which respect the acts and proceedings are irregular, illegal or faulty, and any right 
to any hearing in connection therewith; 

(k) any and all actions and defenses against the Assessments or any of the 
Series 2017 Bonds, including, but not limited to, judicial review, as to whether the Property (all 
of which is to be assessed) is benefited by the 2017 Improvements; 

(1) any right to object to the legality of any of the Assessments or to any of 
the previous proceedings connected therewith or to claim that the 2017 Improvements have not 
been constructed according to any applicable contract or the plans and specifications, in each 
case as permitted pursuant to applicable law and including any right to file a written notice 
specifying the grounds of such objection and any right to any hearing in connection therewith; 

(m) any and all claims or defenses, known or unknown, they may now or 
subsequently have against the Assessments or the Series 2017 Bonds; 

(n) all demands for cash payWieni"'of the Assessments; 

( o) any and all provisions of any collateral security instruments relating to the 
Assessed Property (all of which is to be assessed) which prohibit the establishment of the 
Assessed Property, designation of the boundaries of the Assessed Property (all of which is to be 
assessed), completion of the 2017 Improvements and imposition of the Assessments; and 

(p) any and all rights to redemption pursuant to Section 48-605 of the Arizona 
Revised Statutes. 

ARTICLE IX 

MISCELLANEOUS 

Landowners' Representatives. Mark Stapp, Dennis Mathisen and John Fischer 
shall each be an authorized representative of the Landowners to provide all consents, approvals, 
make protests and objections, receive all notices, and act for the Landowners in carrying out the 
purposes of this Agreement. 

Amendment. This Agreement may be amended only by an agreement in writing 
executed by the District and the Landowners, or their respective successors and assigns, which is 
approved by the then-owners of fee simple title to not less than a majority of the Property and 
recorded in the Office of the Maricopa County (Arizona) Recorder. 
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Notices. Any notices and other communications required or permitted hereby 
shall be validly given, made or served, if in writing and delivered personally or sent by registered 
or certified mail, postage prepaid, to: 

District: Cahava Springs Revitalization District 
c/o Ballard Spahr LLP 
1 East Washington Street, Suite 2300 
Phoenix, AZ 85004 

Landowners: Cahava Springs Development Corporation 
c/o Tim Martens, Esq. 
Gammage & Burnham, PLC 
2 North Central A venue, Suite 1500 
Phoenix, AZ 85004 

or to such other person or such other address as any party may designate in writing. Notice given 
by mail, as set out above, shall be deemed delivered three business days following the date the 
same is postmarked. 

Severability. If any one or more sections, subsections, clauses, sentences or parts 
of this Agreement shall be adjudged unconstitutional or invalid by a court of competent 
jurisdiction, such judgment shall not affect, impair or invalidate the remaining provisions hereof, 
but shall be confined to the specific sections, subsections, clauses, sentences and parts so 
determined. 

Benefit and Binding Effectuno;;1:!i'~,u';;'e';;,~visions of this Agreement shall inure to the 
benefit of and shall be binding upon the respective heirs, successors and assigns of the respective 
parties. 

Additional Documents and Agreements. Each party agrees to execute and 
deliver such further or additional documents, instruments or agreements as may be reasonably 
necessary or appropriate in good faith to fully implement and carry out the intents and purpose of 
this Agreement. 

Applicable Law and Venue. This Agreement shall be governed by and 
construed in accordance with State law. Venue for any suit or other proceedings relative to this 
Agreement shall be in the Maricopa County (Arizona) Superior Court. 

Headings. The headings of this Agreement are for purposes of reference only 
and shall not limit or define the meaning of any term or provision of this Agreement. 

Counterparts. This Agreement may be executed in counterparts, each of which 
shall be an original but which shall constitute one and the same instrument. 

Entire Agreement. This Agreement constitutes the entire agreement among the 
parties hereto and no party shall be liable or bound to any other party hereto in any manner by 
any warranties, representations or guaranties except as specifically and expressly set forth herein. 
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Recordation. The District will cause this Agreement and any amendment or 
cancellation hereof to be recorded in the official records of Maricopa County, Arizona, within 
the period required by Section 9-500.05 of the Arizona Revised Statutes. 

Notice of ARS §38-511. Notice is hereby given that this Agreement is subject to 
cancellation by the District pursuant to the provisions of Section §38-511 of the Arizona Revised 
Statutes. 

Third-Party Beneficiaries. The only parties to this Agreement are the District 
and the Landowners. Except as expressly provided herein, this Agreement is not intended, and 
shall not be construed, to benefit or be enforceable by any other person whatsoever. 

Preservation of Tax-Exemption. Neither the District nor the Landowners shall 
take, or cause to be taken, any action which would cause interest on any Series 2017 Bond to be 
includable in the gross income of the holder thereof for Federal income tax purposes pursuant to 
the Internal Revenue Code of 1986, as amended (the "Code"). 

Term. The term of this Agreement shall commence as of the date of the 
execution and delivery hereof by each of the parties hereto and shall expire upon the earlier of (i) 
the agreement of the District and the Landowners to terminate this Agreement or (ii) when no 
Series 2017 Bonds are outstanding. 

Survival of Representations, Etc. Unless otherwise expressly provided, the 
representations, covenants, indemnities and other agreements contained herein shall be deemed 
to be material and continuing, shall not be merged and shall survive any conveyance or transfer 
provided herein. Unofficial Document 

Section 9.17 Future Owner Consent. The undersigned Landowners agree that 
upon the sale of any portion of the Property, the Landowners will require the execution and 
delivery of an Owner Consent, Waiver and Agreement, as set forth in Exhibit D hereto, by each 
purchaser of Property, and upon request by the District, the undersigned Landowners will 
execute and deliver such Owner Consent, Waiver and Agreement to the District. 

No Personal Liability of Landowners. Notwithstanding anything to the 
contrary contained in this Agreement or any other document signed by the Landowners or by 
which the Landowners have or will become bound in connection with the actions or proceedings 
giving rise to this Agreement, none of the Landowners, or the directors or officers of the 
Landowners, shall have any personal liability, nor shall any of their assets be subject to any 
personal liability, for any obligation set forth herein, and the sole recourse against the 
Landowners hereunder shall be limited to the assets of the Landowners, whether now owned or 
hereafter acquired. 

[Signatures on following page] 
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IN WITNESS WHEREOF, the authorized representatives of the District and the 
Landowners have duly executed and attested this Agreement as of the date first written above. 

ATTEST: 

~OYED AS TO F~:~ / 
7~~~LLP 

~Q.J/.J..m 
Ballard Spahr LLP, 
Special Counsel to the District 

CAHAVA SPRINGS REVITALIZATION 
DISTRICT, an Arizona revitalization district 

By: ~j--"--Cfl(-~-----"'----------'--'----"--,. '_ 
(Vice) Chairman 

SPRINGS DEVELOPMENT 

By:_---'111'!11tt-1-->t=--+-----------­
Mark Stap , 
Its Preside 

AR ROAD PROPERTIES, INC., a 
Nevada co 

By: __ -lc-ilof-h 

Mark Stapp, 
Its President 

corporatio1 

By: ·----'o.__'11,of'11-~¥'---------­

Mark Stapp, 
Its President 

[SIGNATURE PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT] 
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ST A TE OF ARIZONA ) 
) ss 

COUNTY OF MARI COP A ) 

20170149305 

The foregoing instrument was acknowledged before me this 15th day of February, 
2017, by Dennis Mathisen, as Chairman of the District Board of Cahava Springs Revitalization 
District, an Arizona revitalization district. 

My commission expires: 

ST A TE OF ARIZONA 

COUNTY OF MARI COP A 

CARA SEGUI 
Notary Public • Arizona 

Maricopa County 
• My Comm. Expires May 26, 2019 

The foregoing instrument was acknowledged before me this 15th day of February, 
2017, by Mark Stapp, the President of Cahava Springs Development Corporation, a Nevada 
corporation. o 
My commission expires: 

Unofficial Document 

CARA SEGUI 
Notary Public - Arizona 

Maricopa County 
"',..,...,• My Comm. Expires May 26, 2019 

ST A TE OF ARIZONA ) 
) ss. 

COUNTY OF MARI COP A ) 

The foregoing instrument was acknowledged before me this 15th day of February, 

2017, by Mark Slipp, the President of Morrri:~:~~~fa~ ~evada corporation. 

My commission expires: )aal.,,..llio.,dlllo.4lllllllllli_....., .. .._....,.._ .. ~ 

CARA SEGUI 
Notary Public - Arizona 

.. ~' Maricopa County 
My Comm. Expires May 26, 2019 

[NOTARY PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT] 
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STATE OF ARIZONA ) 
) ss. 

COUNTY OF MARI COP A ) 

The foregoing instrument was acknowledged before me this 15th day of February, 
2017, by Mark Stapp, the President of Cahava Springs Phas , Inc., a Nevada corporation. 

My commission expires: 
CARA SEGUI 

Notary Public • Arizona 
" Maricopa County 

• My Comm. Expires May 26, 2019 

Notice re 1 . ,The foregoing notarial certificate(s) 
relate(s) to the District Development and Waiver Agreement, dated as of February 15, 2017, 
executed by Cahava Springs Revitalization District, an Arizona revitalization district, Cahava 
Springs Development Corporation, a Nevada corporation, Morningstar Road Properties, Inc., a 
Nevada corporation and Cahava Springs Phase 1, Inc., a Nevada corporation (the "Notarized 
Document"). The Notarized Document contains a total of _5Q_ pages. 

Unofficial Document 

[NOTARY PAGE TO DISTRICT DEVELOPMENT AND WAIVER AGREEMENT] 
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EXHIBITB 

DESCRIPTION OF 2017 IMPROVEMENTS 

All Improvements will confonn to the General Plan for the Cahava Springs Revitalization 
District, dated April 16, 2015 (the "General Plan"), which was filed with the Town Clerk on 
April 16, 2015, a copy of which is attached hereto. The Landowners also acknowledge that the 
overall approval of master plans related to specific sites within the District which include any 
Improvements will be subject to the normal and customary Municipality approval process. 

District Improvements 

The activation of 2.5 miles of existing water line from 26th Street and Joy Ranch Road to 
Saddle Mountain Road (approximately 500 feet west of 32nd Street), and (ii) the design, 
acquisition, installation and construction of a new 12" water line from Saddle Mountain Road 
(approximately 500 feet west of 32nd Street) to 32nd Street and Honda Bow Road, required 
booster pumps on Saddle Mountain Road and at 32nd Street and Honda Bow Road, a 32,000-
gallon concrete subterranean water storage tank, approximately five miles of electrical conduit to 
operate the booster pumps, completion of two partially-completed concrete bridges over Apache 
Spring wash on Saddle Mountain Road and 32nd Street, construction of three drainage structures 
along Rockaway Hills Road and 32nd Street, completion of roadway improvements from 26th 

Street and Saddle Mountain Road to 32nd Street and Honda Bow Road, including relocation and 
undergrounding of existing electrical and tel~~)J';,'

0
~;~.}ines along Saddle Mountain Ro:d and 32nd 

Street to Rockaway Hills Road, right-of-way revegetation and landscaping from 261 Street and 
Saddle Mountain Road to 3t1

d Street and Honda Bow Road, installation of new underground 
electrical lines from 26th Street and Joy Ranch Road to 32nd Street and Honda Bow Road and 
acquisition of additional right-of-way on 32nd Street between Saddle Mountain Road and 
Rockaway Hills Road. 

The costs of the District Improvements are expected to be comprised of the items, and in 
the estimated amounts, as follows: 
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Direct Construction 

Demolition 

Earthwork 

Storm Dra1n 

Dra111age Structures 
Off s1te Water 
Paving 

Utility Adjustments 

Concrete 

Dry Utility 
Landscape + Irrigation 

24th Street Waterline Improvements. 

Pump Station ft Reservior 

Offsite Testing a Re•chlorination 

General Conditions {Mob, SWPP, Water, Traffic Control) 

Subtotal 

Genera\ Conditions@ 5.10% 

Payment a Performance Bond 

Subtotal 
Sales Tax Unofficial Document 

Total Direct Construction 

Estimated Indirect Costs 

APS Line Extension Fee 
Archeology Monitoring ft Reporting 

Century Unk Une Extension Fee 

Construction Contingency 

Construction Permits a Review 

District Engfneer 

Greey Pickett (landscape} 

Haarer Structural Engineering 

Hoskin Ryan Consultants 

Mar·icopa County Transportc1tlon (Bond) 

MCDOT Permit 

MCESD, FCD, FEMA 

Printing & Other Reimbursable Expenses 

Project Management 
1.Vater System Engineering 

Total Indirect Costs 

Total Direct Construction + Indirect Costs 

2 

Total 

$30,365.80 

$414,584.05 

$138,493.05 

$1,352,566.08 

$707,832,30 

$1,207,174.00 

$110,043.35 

$136,171.90 

$1,138,600.80 

$1, 396,403.•15 
$112r408.00 

$2,100,570.00 

$63,211.90 

$508,261.45 

$9,416,686.13 
$486,834.90 

$107,658.07 

$10, 011 , 179. 10 

.S736, 642 .17 
$10, 747.821.27 

Total 

$760,000.00 

$138, •!25.00 
$303,329.00 

$281,661.82 

S 175,000.00 

$16,700.00 

$5,500.00 

$6,200.00 

$96,775.41 

$31) 250.0{) 

$987.50 

$14,350.00 

$4,500.00 

$14.:1,500.00 

$.51iQQO_,OO 

$2,033, 178,73 

$12,781,000.00 
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Phase I Improvements 

All expenses directly and indirectly relating to the cost of acquisition and construction of 
public infrastructure and non-public improvements required to develop the first 44 single-family 
finished lots (i.e., lots ready for construction of homes) within the District, including roadways, 
drainage structures, curbing, water distribution system, dry utilities (electric, data and cable 
television, etc.) and landscaping. 

The costs of the Phase 1 Improvements are expected to be comprised of the items, and in 
the estimated amounts, as follows: 

Direct Items 

Demo & Earthwork 

Paving Total 

Concrete 

Drainage 

Storm Drain 

Water (& offsite testing} 

Pump Station & Reservoir 

Utility Adjustments 

24th Street Improvements 

Dry Utilities 

Landscape 

General Conditions 

Sales Tax 

Payment/Performance Bond 

Totals 

tndirect Costs 

Development Management 

Contingency 

Totals 

Combined Total 

Unofficial Document 

3 

Backbone 

Amount 

84,639.42 

324,698.15 

145,564.90 

85,575.40 

34,304.80 

299,450.00 

197,400.00 

3621226.00 

167,698.00 

124,979.34 

18,265.36 

1,844,801.37 

102,000.00 

53,198.63 

155,198.63 

2,000,000,00 
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Developer Improvements 

The acquisition by the District of right-of-way, design and engineering plans, permits, 
archeological surveys and recovery reports and other soft costs, underground utilities in 
connection with approximately 11,200 lineal feet of 12" water line from the northeast corner of 
Joy Ranch Road and 24th Street along 24th/26th Street to Saddle Mountain Road; trees, cactus and 
groundcover located within the rights-of-way; roadway grading along Saddle Mountain Road 
from 26th Street to 32nd Street and along 32nd Street from Saddle Mountain Road to Honda Bow 
Road; two precast concrete drainage structures on Saddle Mountain and on 32nd Street; and dry 
utility conduit, manholes and pull boxes along 26th Street and Tonya Road to 1,100 feet east of 
32nd Street and Saddle Mountain Road 

Unofficial Document 

4 
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Confidential 

INDENTURE OF TRUST, 

dated as of March 1, 2017, 

from 

CAHAVA SPRINGS REVITALIZATION DISTRICT 

to 

ZIONS BANK, a division of ZB, National Association, as trustee, 

Relating to 

$16,680,000 
CAHAVA SPRINGS REVITALIZATION DISTRICT 

(TOWN OF CA VE CREEK, ARIZONA) 
SPECIAL ASSESSMENT BONDS, SERIES 2017 A 

and 

$5,000,000 
CARA VA SPRINGS REVITALIZATION DISTRICT 

(TOWN OF CA VE CREEK, ARIZONA) 
SUBORDINATE SPECIAL ASSESSMENT BONDS, SERIES 2017B 
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INDENTURE OF TRUST 

THIS INDENTURE OF TRUST, dated as of March 1, 2017 (this "Indenture"), from 
Cahava Springs Revitalization District, a special purpose, tax-levying public improvement 
district for the purposes of the Constitution of the State of Arizona (the "State") and a municipal 
corporation for the purposes of State law (together with its successors in interest, the "District"), 
to Zions Bank, a division of ZB, National Association, a national banking association with trust 
powers, as trustee (together with its successors in trust, the "Trustee"). 

WITNESS ETH: 

WHEREAS, pursuant to Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes 
(the "Enabling Act"), and in response to a petition by Cahava Springs Phase l, Inc., a Nevada 
corporation, Morningstar Road Properties, Inc., a Nevada corporation, and Cahava Springs 
Development Corporation, a Nevada corporation (collectively, the "Landowners"), the Mayor 
and Council of the Town of Cave Creek, Arizona (the "Town"), on June 15, 2015 adopted a 
resolution which formed the District; and 

WHEREAS, at a District election held on February 2, 2016 (the "Election") in 
accordance with the Enabling Act, the qualified electors of the District auth01ized the Board of 
Directors of the District (the "Board") to levy special assessments against all taxable property in 
the District in a maximum aggregate amount of $105,000 per lot and to issue and sell special 
assessment bonds, payable from and secured by amounts collected from the special assessments, 
in order to provide moneys (i) to acquire from the Landowners certain existing work, together 
with plans and specifications for the development of certain additional public infrastructure in 
the District (the "Developer Improvements"), and (ii) to acquire and construct a main domestic 
water supply and delivery system, ce1iain roadways and other public infrastructure (collectively, 
the "District Improvements") in the District, consistent with the General Plan for the Cahava 
Springs Revitalization District, dated April 16, 2015 (the "General Plan"), which was filed with 
the Town Clerk on or about April 16, 2015; and 

WHEREAS, on October 31, 2016 and February 22, 2017, the Board adopted resolutions 
(i) confinning the assessment list for the District Improvements and levying special assessments 
against properties to be benefited by the District Improvements (the "Series A Assessment 
Resolution") and (ii) confinning the assessment list for the Developer Improvements and levying 
special assessments against prope1iies benefiting from the Developer Improvements (the "Series 
B Assessment Resolution"); and 

'\VHEREAS, the Enabling Act provides that, after adoption by a district board of a 
resolution levying a special assessment on property in the distiict, the district board may issue 
and sell special assessment bonds payable from and secured by amounts to be collected from 
unpaid special assessments; and 

WHEREAS, the Board now desires to authorize the issuance, sale and delivery of its 
Special Assessment Bonds, Series 2017 A, in the total principal amount of $16,680,000 (the 
"Series A Bonds"), in order to finance the costs of the District Improvements, to fund a Reserve 
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Fund (as defined herein) and a Capitalized Interest Account (as defined herein), and to pay the 
costs associated with the issuance of the Series A Bonds; and 

\VHEREAS, the Board now desires to authorize the issuance, sale and delivery of its 
Subordinate Special Assessment Bonds, Se1ies 2017B, in the total principal amount of 
$5,000,000 (the "Series B Bonds" and, together with the Series A Bonds, the "Bonds") to acquire 
the Developer Improvements from the Landowners; and 

WHEREAS, pursuant to the Enabling Act and Section 9-500.05 of the Arizona Revised 
Statutes, the District and the Landowners have entered into a District Development and Waiver 
Agreement (Cahava Springs Revitalization District), dated as of February 15, 2017 (the 
"Development Agreement"), as a "development agreement" to specify, among other things, 
certain conditions, tenns, restrictions and requirements for the development, acquisition, 
construction, financing, operation and maintenance of the District Improvements and the 
imposition, collection and payment of the Assessments (as defined herein); and 

WHEREAS, pursuant to the Enabling Act and resolutions adopted by the District Board 
on October 31, 2016 and February 22, 2017 (jointly, the "Authorizing Resolution"), the District 
is authorized to enter into this Indenture to provide for the issuance, sale, registration, transfer 
and payment of, and security for, the Bonds and the receipt, investment and disbursement of the 
proceeds thereof; and 

WHEREAS, the Bonds shall be payable solely from the Assessments and other moneys 
pledged therefor in the manner provided in this Indenture, and shall not constitute or give rise to 
a general obligation or liability of, or constitute a charge against the general credit or taxing 
powers of, the District, the Town, the State, or any political subdivision thereof; and 

\VHEREAS, all things have been done which are necessary to make the Bonds, when 
executed and delivered by the District ( or, as to any Bonds issued in exchange therefor or in lieu 
or upon transfer thereof, authenticated and delivered by the Trustee pursuant hereto), and 
authenticated by the Trustee, valid obligations of the District, and to constitute this Indenture a 
valid security agreement, collateral assignment, and contract for the security of the Bonds, in 
accordance with the tem1s thereof and of this Indenture, 

NO\V, THEREFORE, THIS INDENTURE WITNESSETH that, to secure, except as 
otherwise provided herein, the payment of the principal of and interest on the Outstanding Bonds 
and the perfo1mance of the covenants therein and herein contained and to declare the terms and 
conditions on which the Outstanding Bonds are secured, and in consideration of the premises and 
of the purchase and acceptance of the Bonds by the Registered Owners thereof: the District by 
these presents does hereby grant, bargain, sell, release, convey, collaterally assign, transfer, 
mortgage, hypothecate, pledge, set over, and confinn to the Trustee, forever, all and singular the 
following described properties, and grants a security interest therein for the purposes herein 
expressed, to-wit: 

GRANTING CLAUSE FIRST 

All money and investments in the funds and accounts established with and held by the 
Trustee pursuant hereto, excluding any money in the Rebate Fund; and 
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GRANTING CLAUSE SECOND 

The Assessments and the District's interest in any and all property that may, from time to 
time hereafter, by delivery or by writing of any kind, be subjected to the lien and security interest 
hereof by the District or by anyone on its behalf (and the Trustee is hereby authorized to receive 
the same at any time as additional security for the Bonds), which may be made subject to any 
reservations, limitations, or conditions which shall be set forth in a written instrument executed 
by the District or the person acting on its behalf, or by the Trustee, respecting the use and 
disposition of such additional property or the proceeds thereof: including any of the District's 
rights and interests pursuant to the Deed of Trust and the Collateral Assignment (each as defined 
herein); 

TO HA VE AND TO HOLD all said property of every kind and description, real, 
personal, or mixed, hereby and hereafter (by supplemental indenture or otherwise) granted, 
bargained, sold, assigned, released, conveyed, collaterally assigned, transferred, mortgaged, 
hypothecated, pledged, set over, or confinned as aforesaid, or intended, agreed, or covenanted so 
to be, together with all the appurtenances thereto appertaining (said properties together with any 
cash and securities hereafter deposited or required to be deposited with the Trustee ( other than 
any such cash which is specifically stated herein not to be deemed part of the Trust Estate) being 
herein collectively refened to as the "Trust Estate"), unto the Trustee and its successors and 
assigns forever; 

IN TRUST, NEVERTHELESS, for the equal and proportionate benefit and security of 
the Registered Owners from time to time of the Outstanding Bonds, without priority, except as 
otherwise provided herein, of any such Bond over any other such Bond, and to secure the 
observation and perfom1ance of all terms, covenants, conditions, agreements and obligations of 
the District pursuant hereto, except as herein otherwise expressly provided; 

UPON THE CONDITION that, if the District, its successors or assigns shall well and 
truly pay the principal of and interest on the Bonds according to the true intent and meaning 
thereof, or there shall be deposited with the Trustee or a Paying Agent such amounts in such 
form that none of the Bonds remain Outstanding, and shall pay or cause to be paid to the Trustee 
all sums of money due or to become due to it in accordance with the terms and provisions hereof 
and the observance or performance of all tenns, covenants, conditions, agreements and 
obligations contained herein, then upon the full and final payment of all such sums and amounts 
secured hereby, or upon such deposit, this Indenture and the rights, titles, liens, security interests, 
and assignments herein granted shall cease, determine, and be void and this Indenture shall be 
released by the Trustee in due fom1 at the expense of the District, except only as herein provided, 
and otherwise this Indenture to be and remain in full force and effect; 

AND IT IS HEREBY COVENANTED AND DECLARED that all the Bonds are to be 
authenticated and delivered, and the Trust Estate is to be held and applied by the Trustee, subject 
to the fmiher covenants, conditions, and trusts hereinafter set forth, and the District hereby 
covenants and agrees to and with the Trustee, for the equal and propo1iionate benefit of all 
Registered Owners of Outstanding Bonds, except as herein othe1wise expressly provided, as 
follows: 
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ARTICLE I 
DEFINITIONS AND OTHER PROVISIONS 

OF GENERAL APPLICATION 

Section 1.1 Definitions. For all purposes hereof, except as otherwise expressly 
provided or unless the context otherwise requires: 

(a) The terms defined in this Article, except when used in the forms set forth 
on Exhibit A, have the meanings assigned to them in this Article and include the plural as well as 
the singular. 

(b) All references in this instrument to designated "Articles," "Sections," and 
other subdivisions are to the designated Articles, Sections, and other subdivisions of this 
instrument as originally executed. 

(c) The words "herein," "hereof," and "hereunder" and other words of similar 
import refer to this Indenture as a whole and not to any particular Article, Section, or other 
subdivision. 

"Acquisition and Construction Fund" means the fund established pursuant to Section 3.2 
hereof, including therein a Public Infrastructure Account and a Phase 1 Account. 

"Assessment Fund" means the fund established pursuant to Section 3.4 hereof. 

"Assessments" means those special assessments levied pursuant to the Sedes A 
Assessment Resolution and the Series B Assessment Resolution against certain real property in 
the District. 

"Authorized Denomination" means, with respect to the Series A Bonds, $ l 00,000 and 
integral multiples of $10,000 in excess thereof and, with respect to the Series B Bonds, $1.00 and 
integral multiples thereof. 

"Authorizing Resolution" means the resolutions adopted by the Board on October 31, 
2016 and February 22, 2017, authorizing the issuance, sale and payment of the Bonds. 

"Beneficial Owner" means the owner of a beneficial interest in any Book-Entry Bond as 
shown on the records of any Direct or Indirect Participant. 

"Board' means the Board of Directors of the District as constituted from time to time. 

"Board Resolution" means any resolution of the Board certified by the District Clerk to 
be in full force and effect on the date of such certification and delivered to the Trustee. 

"Bond Counsel" means Ballard Spahr LLP or any other finn of attorneys of national 
reputation experienced in the field of municipal bonds whose opinions are generally accepted by 
purchasers of municipal bonds and which is acceptable to the Trustee and the District. 
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"Bond Fund" means the fund of the District established pursuant to Section 3.6 hereof 
and therein a Series A Account, a Series B Account, a Redemption Account and a Capitalized 
Interest Account. 

"Bond Purchase Agreement" means the Bond Purchase Agreement, dated February 15, 
2017, between the District and the Underwriter. 

"Bond Register" means the register for each series of Bonds in which, subject to such 
reasonable regulations as it may prescribe, the District ( or the Trustee on its behalf) shall register 
the Bonds and transfers thereof as provided herein. 

"Bonds" means the Series A Bonds and the Series B Bonds. 

"Book-Entry Bonds" means, initially, all Bonds which are registered pursuant to the 
Book-Entry-Only System, as further described in Section 2.5(c) hereof. 

"Business Day" means any day other than a Saturday, a Sunday, or a legal holiday or the 
equivalent ( other than a moratorium) for banking institutions generally in the city where the 
designated corporate trust office of the Trustee is located or in the Place of Payment. 

"Capitalized Interest Account" means the account of the District established in the Bond 
Fund pursuant to Section 3.6 hereof. 

"Closing Date" means the date of the authentication and delivery of any series or 
installment of the Bonds to the purchasers or other Persons entitled thereto. 

"Code" means the Internal Revenue Code of 1986, as amended, and the regulations and 
rulings promulgated pursuant thereto. 

"Collateral Assignment" means the Collateral Assignment of Contract Documents, dated 
as of March 1, 201 7, from the Landowners to the Trustee, as the same may be amended from 
time to time in accordance with the provisions thereof. 

"Costs of Acquisition and Construction" means all items of expense directly or indirectly 
relating to the cost of acquiring and/or constructing the District Improvements and the incidental 
costs and expenses thereof, and infrastructure purposes (as defined in the Enabling Act), related 
to such District Improvements. 

"Costs of Issuance" means all items of expense directly or indirectly payable by or 
reimbursable to the District relating to the execution, sale and delivery of the Bonds and the 
execution and delivery of this Indenture, including but not limited to, filing and recording costs, 
settlement costs, printing costs, reproduction and binding costs, initial fees and charges of the 
Trustee, any Paying Agent or bond registrar, legal fees and charges, bond insurance and other 
credit enhancement fees and charges, financial and other professional consultant fees, costs of 
rating agencies for credit ratings, fees for execution, transportation and safekeeping of the Bonds, 
and charges and fees in connection with the foregoing as well as costs relating to the fonnation 
of the District. 
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"Costs of Issuance Fund" means the fund of the District established pursuant to Section 
3.8 hereof. 

"Debt Service" means, with reference to any specified period, (i) the scheduled payments 
of principal of and interest on the Bonds for such period; (ii) the fees and costs of the Trustee, 
any Paying Agent, bond registrars or other agents appointed or necessary pursuant to this 
Indenture to administer the Bonds for such period; (iii) amounts due from the Rebate Fund with 
regard to Rebate for such period, and (iv) fees and costs incurred in com1ection with complying 
with any undertaking to provide continuing secondary market disclosure if entered into by the 
District or the Landowners, or both, with respect to the Bonds. 

"Deed of Trust" means the Deed of Trust, Assignment of Leases and Rents, Security 
Agreement and Fixture Filing Financing Statement, dated as of March 1, 2017, from the 
Landowners, as trustors, to Zions Bank, a division of ZB, National Association, as deed of trust 
trustee, for the benefit of the Trustee, as beneficiary, together with any amendments thereto or 
modifications thereof. 

"Defaulted Interest" has the meaning set forth in Section 2.1 ( e) hereof. 

"Developer" means Cahava Springs Development Corporation, a Nevada corporation, or 
its successors in interest, acting on behalf of the Landowners, and their successors in interest. 

"Developer Funds" means the sum of $2,000,000 delivered by the Developer to the 
Trustee for deposit in the Phase l Account of the Acquisition and Construction Fund 
simultaneously with the initial delivery of the Series A Bonds to pay certain items of expense 
directly and indirectly relating to the Phase 1 Improvements. 

"Developer Improvements" means the waterline improvements and the roadway 
improvements previously constructed by the Developer, together with the plans, specifications 
and studies previously prepared or performed by or on behalf of the Developer for the 
development of the District. 

"Development Agreenient" means that certain District Development and Waiver 
Agreement (Cahava Sp1ings Revitalization District), dated as of February 15, 2017, among the 
District and the Landowners. 

"Direct Participant" or "DTC Participant" means any broker-dealer, bank or other 
financial institution for which the DTC holds Book-Entry Bonds from time to time as a securities 
depository. 

"Disbursement Request" means the form of District Disbursement Request desc1ibed in 
Section 3 .3 hereof ( and set forth as Exhibit C hereto) to request disbursements of funds from the 
Acquisition and Construction Fund to pay for District Improvements and Phase l Improvements. 

"District" means Cahava Springs Revitalization District, a tax-levying revitalization 
district duly organized and validly existing pursuant to the laws of the State, and its successors. 
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"District Clerk:' means the Person duly appointed and acting as the Clerk of the District 
from time to time. 

"District Engineer" means Site Consultants, Inc. or any successor selected by the District 
to act as the district engineer. 

"District Improvements" means (i) the activation of 2.5 miles of existing water line from 
26th Street and Joy Ranch Road to Saddle Mountain Road (approximately 500 feet west of 32nd 

Street), and (ii) the design, acquisition, installation and construction of a new 12" water line from 
Saddle Mountain Road (approximately 500 feet west of 32nd Street) to 32nd Street and Honda 
Bow Road, required booster pumps on Saddle Mountain Road and at 32nd Street and Honda Bow 
Road, a 320,000-gallon concrete subterranean water storage tank, approximately five miles of 
electrical conduit to operate the booster pumps, completion of two partially-completed concrete 
bridges over Apache Spring Wash on Saddle Mountain Road and 32nd Street, construction of 
three drainage structures along Rockaway Hills Road and 32nd Street, completion of roadway 
improvements from 26th Street and Saddle Mountain Road to 32nd Street and Honda Bow Road, 
including relocation and undergrounding of existing electrical and telephone lines along Saddle 
Mountain Road and 3t1

<l Street to Rockaway Hills Road, right-of-way revegetation and 
landscaping from 26th Street and Saddle Mountain Road to 32nd Street and Honda Bow Road, 
installation of new underground electlical lines from 26th Street and Joy Ranch Road to 32nd 

Street and Honda Bow Road and acquisition of additional right-of-way on 32nd Street between 
Saddle Mountain Road and Rockaway Hills Road. 

"District Request" means a written request signed in the name of the District by the 
District Clerk or a Responsible Officer of the District and delivered to the Trustee. 

"District Treasurer" means the Person duly appointed and acting as Treasurer of the 
District from time to time. 

"DTC' means The Depository Trust Company, as the depository for the Book-Entry 
Bonds. 

"Enabling Act" means Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes, as 
the same may be amended or supplemented. 

"Event of Defiiult" means the occurrence of any of the events described in Section 6.1 
hereof~ 

"Final Discharge Date" means the date on which the last of the Bonds is discharged, if 
by payment, or the date on which provision is made for payment of the Bonds, as herein 
provided. 

"Fiscal Year" means the period beginning on July 1 of any year and ending on June 30 of 
the next succeeding year. 

"Governrnental Obligations" means (1) direct obligations of, or obligations the timely 
payment of p1incipal of which is fully and unconditionally guaranteed by, the United States of 
America or (2) obligations described in Section 103(a) of the Internal Revenue Code of 1954 or 
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the Code, provision for the payment of the principal of, premium, if any, and interest on which 
shall have been made by the irrevocable deposit with a bank or trnst company acting as a trnstee 
or escrow agent for Registered Owners of such obligations of securities described in clause (1) 
the matming principal of and interest on which, when due and payable, will provide sufficient 
moneys to pay when due the principal of, premium, if any, and interest on such obligations, and 
which secmities described in clause (1) are not available to satisfy any other claim, including any 
claim of the Trustee or escrow agent, or any claim of one to whom the Trustee or escrow agent 
may be obligated which, at the time of deposit pursuant to Article V hereof~ have been assigned 
ratings in the highest rating categories of S&P and Moody's, but in the case of both Clause (1) 
and Clause (2) of this paragraph, for purposes of such Article V, only if such obligations are non­
callable prior to the Maturity of the Bonds. Governmental Obligations also includes for purposes 
other than A1iicle V hereof, a "no load," open-end management investment company or trust 
(mutual fund) , including those of the Trnstee and any affiliate of the Trustee, registered with the 
Securities and Exchange Commission (SEC), meeting the requirements of Rule 2a-7 of the 
Investment Company Act of 1940, and which money market fund invests in short tenn United 
States Treasury obligations, agencies guaranteed by the United States of America, and 
repurchase agreements secured' by the same and which money market fund has a rating by S&P 
of AAAm-G; AAAm; or AAm or better and a rating by Moody's of" VMIG-l" or better. 

"Indenture" means this Indenture of Trust as originally executed or as it may from time 
to time be supplemented, modified, or amended by one or more indentures or other instruments 
supplemental hereto entered into pursuant to the applicable provisions hereof. 

"Indirect Participant" means any financial institution for which a Direct Participant holds 
an interest in a Book-Entry Bond. 

"Insolvent Taxpayer" means any Landowner whose property is subject to the Deed of 
Trust which is the subject of a Proceeding. 

"Interest Paynient Date" means, with respect to the Series A Bonds, each January 1 and 
July 1, commencing July 1, 2017 and, with respect to the Series B Bonds, each August 1, 
commencing with August 1 in the Fiscal Year following the Fiscal Year in which Series B Bonds 
are first authenticated and delivered. 

"Landowners" means, collectively, Cahava Springs Phase 1, Inc., a Nevada corporation, 
Morningstar Road Properties, Inc., a Nevada corporation, and Cahava Springs Development 
Corporation, a Nevada corporation. 

".Maturity", when used with respect to any Bond, means the date on which the principal 
of such Bond becomes due and payable as stated therein or as herein provided, whether at the 
Stated Maturity thereof or by mandatory sinking fund redemption or otherwise. 

".Moody's" means Moody's Investors Services, Inc. or any entity succeeding to the duties 
and obligations thereof. 

"Officers' Cert(ficate" means a ce1iificate signed by a Responsible Officer of the District 
and delivered to the Trustee. 
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"Opinion of Counsel" means a written opinion of counsel acceptable to the Trustee, who 
may (except as otherwise expressly provided in this Indenture) be counsel for the Distlict and, 
when given with respect to the status of interest on any Bond pursuant to the Code, shall be 
counsel of nationally-recognized standing in the field of municipal bond law and, when given 
with respect to the status of any matter relating to the laws on bankruptcy, shall be counsel of 
nationally recognized standing in the field of bankruptcy law. 

"Outstanding" means, when used with respect to Bonds, as of the date of determination, 
all Bonds theretofore authenticated and delivered pursuant to this Indenture, except, without 
duplication: 

A. Bonds theretofore canceled by the Trustee or delivered to the Trustee for 
cancellation; 

B. Bonds for the payment or redemption of which money in the necessary 
amount is on deposit with the Trustee or any Paying Agent for the Registered Owners of such 
Bonds at the Maturity thereof; 

C. Bonds in exchange for or in lieu of which other Bonds have been 
authenticated and delivered pursuant to this Indenture: 

D. Bonds alleged to have been destroyed, lost, or stolen and which have been 
paid in the manner provided in Section 2.4 hereof; and 

E. Bonds for the payment of the p1incipal of and interest on which money or 
Governmental Obligations or both are held by the Trustee or a Paying Agent with the effect 
specified in Article V hereof. 

"Paying Agent" means, initially, the Trustee and, thereafter, any other Person authorized 
by the District to pay the principal of and interest on any Bonds on behalf of the District. 

"Permitted Investments" means any of the following securities, if and to the extent such 
securities are legal investments for funds of the District: 

A. Government Obligations; 

B. obligations of the Government National Mortgage Association (including 
participation certificates issued by such Association); 

C. obligations of the Federal National M01igage Association (including 
participation certificates issued by such Association); 

D. obligations of Federal Home Loan Banks; 

E. deposits, Federal funds or bankers' acceptances (with a tem1 to maturity of 
270 days or less) of any bank which has an unsecured, uninsured and unguaranteed obligation 
rated in one of the two highest ratings categories by both Moody's and S&P; 
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F. commercial paper rated in the top two rating category by both Moody's 
and S&P; 

G. obligations of any state of the United States or political subdivision 
thereof or constituted authority thereof the interest on which is exempt from Federal income 
taxation pursuant to Section 103 of the Code and rated in one of the top two rating categories by 
both Moody's and S&P; 

H. both (A) shares of a diversified open-end management investment 
company (as defined in the Investment Company Act of 1940) or a regulated investment 
company ( as defined in Section 851 ( a) of the Code) that is a money market fund rated in the 
highest rating category by both Moody's and S&P, and (B) shares of money market mutual funds 
that invest only in Government Obligations and repurchase agreements secured by such 
obligations, which funds are rated in the highest ratings categories for such funds by both 
Moody's and S&P; 

I. repurchase agreements, which will be collateralized at the onset of the 
repurchase agreement of at least 103% marked to market daily with Collateral, as hereinafter 
defined, with a domestic or foreign bank or Corporation (other than life or property casualty 
insurance company) the long-term debt of which, or, in the case of a mono-line financial 
guaranty insurance company, claims paying ability, of the guarantor is rated at least "AA" by 
S&P and "Aa" by Moody's provided that the repurchase agreement shall provide that if during 
its term the provider's rating by either S&P or Moody's falls below "AA-" or "Aa3," 
respectively, the provider shall immediately notify the Trustee and the provider shall at its 
option, within ten days of receipt of publication of such downgrade, either (A) maintain 
Collateral at levels, sufficient to maintain an ''AA" rated investment from S&P and an "Aa" rated 
investment from Moody's, or (B) repurchase all Collateral and terminate the repurchase 
agreement. Further, if the provider's rating by either S&P or Moody's falls below "A" or "A3," 
respectively, the provider must at the direction of the District to the Trustee, within ten (10) 
calendar days, either (1) maintain Collateral at levels sufficient to maintain an "AA" rated 
investment from S&P and an "Aa" rated investment from Moody's, or (2) repurchase all 
Collateral and terminate the repurchase agreement without penalty. In the event the repurchase 
agreement provider has not satisfied the above conditions within ten (10) days of the date such 
conditions apply, then the repurchase agreement shall provide that the Trustee shall be entitled 
to, and in such event, the Trustee shall withdraw the entire amount invested plus accrued interest 
within two (2) Business Days. For the purposes herein, "Collateral" shall mean obligations of 
the United States of America (the "U.S."), agencies of the U.S., the Federal National M01igage 
Association, or the Federal Home Loan Mortgage Corporation. Obligations of such entities can 
be in the fonn of collateralized mortgage obligations ("ClvlOs"). Any repurchase agreement 
entered into pursuant to this Indenture shall contain the following additional provisions: 

(i) Failure to maintain the requisite Collateral percentage will require 
the District or the Trustee to liquidate the Collateral as provided above; 

(ii) The Registered Owner of the Collateral, as hereinat1er defined, 
shall have possession of the Collateral or the Collateral shall have been transferred to the 
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Registered Owner of the Collateral, in accordance with applicable state and Federal laws ( other 
than by means of entries on the transferor's books); 

(iii) The repurchase agreement shall state, and an Opinion of Counsel 
in fom1 and in substance satisfactory to the Trustee shall be rendered to the effect, that the 
Registered Owner of the Collateral has a perfected first priority security interest in the collateral, 
any substituted Collateral and all proceeds thereof (in the case of bearer secmities, this means the 
Registered Owner of the Collateral is in possession); 

(iv) The repurchase agreement shall be a "repurchase agreement" as 
defined in the United States Bankruptcy Code and, if the provider is a domestic bank, a 
"qualified financial contract" as defined in the Financial Institutions Reform Recovery and 
Enforcement Act of 1989 ("F1RREA") and such bank is subject to FIRREA; 

(v) The repurchase transaction shall be in the forn1 of a written 
agreement, and such agreement shall require the provider to give w1itten notice to the Trustee of 
any change in its long-tenn debt rating; 

(vi) The District or its designee shall represent that it has no knowledge 
of any fraud involved in the repurchase transaction; 

(vii) The District and the Trustee shall receive the opinion of counsel 
(which opinion shall be addressed to the District and the Trustee and shall be in fonn and 
substance satisfactory to the Trustee) that such repurchase agreement complies with the tenns of 
this section and is legal, valid, binding and enforceable upon the provider in accordance with its 
terms; 

(viii) The term of the repurchase agreement shall be no longer than one 
year, or, if payable upon demand, five years; 

(ix) The interest with respect to the repurchase transaction shall be 
payable no less frequently than semi-amrnally; 

(x) The repurchase agreement shall provide that the Trustee may 
withdraw funds without penalty at any time, or from time to time, for any purpose pennitted or 
required pursuant to this Indenture; 

(xi) Any repurchase agreement shall provide that a perfected security 
interest in such investments is created for the benefit of the Beneficial Owners pursuant to the 
Unifonn Commercial Code of Arizona, or book-entry procedures prescribed at 31 C.F.R. 306. l 
et seq. or 31 C.F.R. 350.0 et seq. are established for the benefit of the Beneficial Owners; and 

(xii) Collateral delivered or transferred to the District, the Trustee, or a 
third-party acceptable to, and acting solely as agent for, the Trustee (the "Registered Owner of 
the Collateral") shall be delivered and transferred in compliance with applicable state and 
Federal laws (other than by means of entiies on provider's books) free and clear of any third­
party liens or claims pursuant to a custodial agreement subject to the prior w1itten approval of the 
Trustee. The custodial agreement shall provide that the Trustee must have control over the 
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CoHateral of the repurchase agreement, inespective of an event of default by the provider of such 
repurchase agreement. 

If such investments are held by a third-party, they shall be held as agent for the 
benefit of the Trustee as fiduciary for the Beneficial Owners and not as agent for the bank 
serving as Trustee in its commercial capacity or any other party and shall be segregated from 
securities owned generally by such third party or bank. 

J. Any other investment approved in writing by the Registered Owners of a 
majority in aggregate principal amount of the Outstanding Bonds; and 

K. Bonds, notes and other debt obligations of any corporation organized 
pursuant to the laws of the United States, any state or organized te1Titory of the United States or 
the District of Columbia, if such obligations are rated in one of the three highest ratings 
catego1ies by both Moody's and S&P or in one of the two highest ratings categories by either 
S&P or Moody's; and 

L. Investment agreements with a bank, insurance company or other financial 
institution, or the subsidiary of a bank, insurance company or other financial institution if the 
parent guarantees the investment agreement, which bank, insurance company, financial 
institution or parent has an unsecured, uninsured and unguaranteed obligation ( or claims-paying) 
ability) rated in the highest short-ten11 rating category by Moody's or S&P (if the term of such 
agreement does not exceed 365 days), or has an unsecured, uninsured and unguaranteed 
obligation (or claims paying ability) rated by at least 2 national rating agencies with a minimum 
rating of A2, AA or AA by Moody's, S&P or Fitch, respectively (if the term of such agreement 
is more than 365 days) or is the lead bank of a parent bank holding company with an uninsured, 
unsecured and unguaranteed obligation of the aforesaid ratings, provided: 

(i) interest is paid at least semiannually at a fixed rate (subject to 
adjustments for yield restrictions required by the Code) during the entire term of the agreement, 
consistent with the Interest Payment Dates; 

(ii) 
premium, or charge upon 
Supplemental Indenture; 

moneys invested therein may be withdrawn without penalty, 
not more than two days' notice unless otherwise specified in a 

(iii) the same guaranteed interest rate will be paid on any future 
deposits made to restore the account to its required amount; and 

(iv) the Trustee receives an opinion of counsel that such agreement is 
an enforceable obligation of such insurance company, bank, financial institution or parent; 

(v) in the event of a suspension, withdrawal, or downgrade below the 
minimum rating specified above, within 10 days, the investment agreement provider will either 
(a) deliver to the Trustee collateral (level and type of collateral to meet published ratings 
agencies guidelines for an investment grade) or (b) repay the principal of and accrued but unpaid 
interest on the investment. 
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M. bonds, notes and other debt obligations of any corporation organized 
pursuant to the laws of the United States, any state or organized tenitory of the United States or 
the District of Columbia, if such obligations are rated in one of the three highest ratings by both 
Moody's and S&P or in one of the two highest categories by either S&P or Moody's; and 

N. the Local Government Investment Pool described in Section 35-326 of the 
Arizona Revised Statutes or the corresponding provisions of subsequent laws, provided that such 
fund is rated at least "AA" by S&P (without regard to gradation) or at least "Aa" by Moody's 
(without regard to gradation). 

Under all circumstances, the Trustee shall be entitled to request and to receive from the 
District a certificate of an Authorized Officer stating that any investment directed by the District 
is permitted pursuant to the Indenture. 

"Person" means any individual, corporation, limited liability company, partnership, joint 
venture, association, joint-stock company, trust, unincorporated organization, or any government 
or any agency or any political subdivision thereof. 

"Phase" means all of the lots included in a single phase of the proposed development of 
the District, as more fully set forth on Exhibit E hereto, as the lots and phases may be modified 
in connection with any re-platting of the District. 

"Phase 1 Account" means the account of the District established in the Acquisition and 
Construction Fund pursuant to Section 3.2 hereof. 

"Phase 1 Improvements" means those improvements to be funded by the Developer with 
the Developer's deposit into the Phase l Account of the Acquisition and Construction Fund, as 
required by Section 3.2 hereof, consisting of all items of expense directly and indirectly relating 
to the cost of construction of certain public and non-public intract improvements with respect to 
the first 44 single-family lots within the District, comprising the initial Phase of development. 

"Place of Payment" means the designated corporate trust office of the Paying Agent, 
which, at the date hereof, is in Phoenix, Arizona. 

"Pledged Revenues" means, with respect to the Bonds: (i) the Assessments and all 
proceeds thereof~ (ii) the District's interest in all money and investments in the Acquisition and 
Construction Fund, the Assessment Fund, the Bond Fund, the Costs of Isssuance Fund and the 
Reserve Fund; and (iv) income and gain with respect to any and all property that may, from time 
to time hereafter, be delivered by the District or by anyone on its behalf to the Trustee in order to 
be subjected to the lien and security interest of this Indenture. 

"Predecessor Bonds" means, with respect to any particular Bond, every previous Bond 
evidencing all or any portion of the same debt as that evidenced by such particular Bond, and, for 
purposes of this definition, any Bond authenticated and delivered pursuant to the provisions of 
Section 2.4 in lieu of a mutilated, lost, destroyed, or stolen Bond shall be deemed to evidence the 
same debt as the mutilated, lost, destroyed, or stolen Bond. 
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"Principal Payment Date" means the date on which principal of the Bonds is due, either 
at Stated Maturity or by mandatory sinking fund redemption in advance of the Stated Maturity. 

"Proceeding" means any case, proceeding or other action pursuant to any existing or 
future law of any jurisdiction relating to bankruptcy, insolvency, reorganization, assignment for 
the benefit of credits, or relief of debtors, whether voluntary or involuntary. 

"Public Infi·astructure Account" means the account of the District in the Acquisition and 
Construction Fund established pursuant to Section 3.2 hereof. 

"Qualified Investor" means either a Qualified Institutional Buyer, as defined in Rule 
144A promulgated pursuant to the Securities Act of 1933, as amended, or an Accredited 
Investor, as defined in Rule S0l(a)(i)-(3) of Regulation D promulgated pursuant to the Securities 
Act of 1933, as amended. 

"Rating Agency" means either Moody's or S&P. 

"Rebate Fund" means the fund of the District established pursuant to Section 3 .12 hereof. 

"Record Date" means the Regular Record Date or any Special Record Date, as 
applicable. 

"Redemption Account" means the account of the Distiict established in the Bond Fund 
pursuant to Section 3.6 hereof. 

"Redemption Date", when used with respect to any Bond to be redeemed, means the date 
fixed for such redemption pursuant to the terms thereof and this Indenture. 

"Redemption Price", when used with respect to any Bond to be redeemed, means the 
price at which it is to be redeemed pursuant to this Indenture. 

"Registered Oivner" means, when used with respect to any Book-Entry Bond, Cede & 
Co. (DTC's nominee), or any successor depository, and, when used with respect to any other 
Bond, the Person in whose name such Bond is registered in the Bond Register. 

"Regular Record Date" means, with respect to any Interest Payment Date, the fifteenth 
day of the month immediately preceding such Interest Payment Date. 

"Reimbursed Person" means a Person described in Section 3.3 hereof. 

"Representation Letter" means letters to, or agreements with, a depository for Book­
Entry Bonds to effectuate a book-entry system with respect to certain Bonds to be registered in 
the Bond Register in the name of the depository or its nominee. 

"Reserve Fund" means the fund of the District established pursuant to Section 3 .10 
hereof. 
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"Reserve Fund Requirement" means, at any applicable time, an amount equal to the least 
of (i) 10% of the aggregate principal amount of the Series A Bonds then Outstanding, (ii) 
maximum annual principal and interest requirements for the Series A Bonds then Outstanding or 
(iii) 125 percent of the average annual principal and interest requirements on the Series A Bonds 
then Outstanding. 

"Responsible Qfjicer" means the chaim1an or vice chainnan of the board of directors of 
the relevant entity, the clerk or assistant clerk of the board of directors, the chairman or vice 
chairman of the executive committee of said board, the president, any vice president, the 
secretary, any assistant secretary, the treasurer, any assistant treasurer, the cashier, any assistant 
cashier, any trust officer or assistant trust officer, the controller, any assistant controller, or any 
other officer or authorized Person of the relevant entity customaiily performing functions similar 
to those perfonned by any of the above-designated officers and also means, with respect to a 
particular corporate trust matter, any other officer of the relevant entity to whom such matter is 
referred because of his or her knowledge of and familiarity with the particular subject. 

"S&P" means Standard & Poor's Financial Services LLC, or any entity succeeding to the 
duties and obligations thereof. 

"Series A Assessment Resolution" and "Series B Assessment Resolution" mean the 
resolutions adopted by the Board on October 31, 2016 and February 22, 2017, levying the Series 
A Assessments (as hereinafter defined) against the lots in the District to be benefited by the 
District Improvements, and levying the Series B Assessments (as hereinafter defined) against the 
lots in the District benefited by the Developer Improvements , together with any amendments 
thereof or supplements thereto thereafter adopted by the Board. 

"Series A Assessments" mean the assessments securing and from which the Series A 
Bonds are payable. 

"Series A Bonds" means the $16,680,000 in aggregate original principal amount of 
Cahava Springs Revitalization District (Town of Cave Creek, A1izona) Special Assessment 
Bonds, Series 2017 A. 

"Series B Assessments" mean the assessments securing and from which the Series A 
Bonds and the Series B Bonds are payable, provided that the payment of the principal of and 
interest on the Series B Bonds will be on a basis subordinate to the payment of principal of and 
interest on the Series A Bonds, as herein provided. 

"Series B Bonds" means the $5,000,000 in aggregate original principal amount of Cahava 
Springs Revitalization District (Town of Cave Creek, Arizona) Subordinate Special Assessment 
Bonds, Series 2017B. 

"Sinking Fund Installment" means, with respect to the Series A Bonds, the mandatory 
sinking fund redemption payments, if any, due on the Bonds pursuant to Section 4.3 hereof. 

"Special Record Date" means the date fixed by the Trustee for the payment of Defaulted 
Interest on any Bond, which shall be not more than fifteen (15) nor less than ten (10) days after 
the receipt by the Trustee of the District's notice of such proposed payment. 
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"State" means the State of Arizona. 

"Stated l'vfaturity", when used with respect to any Bond, means the date specified in such 
Bond as the fixed date on which the principal thereof is due and payable. 

"Town" means the Town of Cave Creek, Arizona, an Arizona municipal corporation, and 
its successors in interest. 

"Trustee" means the Person named as the "Trustee" in the first paragraph of this 
instrument until a successor Trustee has been selected pursuant to the applicable provisions of 
this Indenture, and thereafter "Trustee" means such successor Trustee. 

"Trust Estate" has the meaning stated in the habendum to the Granting Clauses. 

"Underwriter" means Piper Jaffray & Co., as the underwriter of the Bonds (pursuant to 
the Bond Purchase Agreement). 

Section 1.2 Acts of Registered Owners. 

(a) Any request, demand, authorization, direction, notice, consent, waiver, or 
other action provided by this Indenture to be given or taken by Registered Owners may be 
embodied in and evidenced by one or more instruments of substantially similar tenor signed by 
such Registered Owners in person or by an agent duly appointed in writing, and, except as herein 
otherwise expressly provided, such action shall become effective when such instrument or 
instruments are delivered to the Trnstee. Proof of execution of any such instrument or of a 
writing appointing any such agent shall be sufficient for any purpose of this Indenture and 
conclusive in favor of the District and (subject to Section 7.1 hereof) the Trustee, if made in the 
manner provided in this Section. 

(b) The fact and date of the execution by any Registered Owner of any such 
instrument or w1iting may be proved by the affidavit of a witness of such execution or by the 
ce1iificate of any notary public or other officer authorized by law to take acknowledgments of 
deeds, certifying that the individual signing such instrument or writing acknowledged to him the 
execution thereof. Whenever such execution is by an officer of a corporation or a member of a 
partnership on behalf of such corporation or partnership, such certificate or affidavit shall also 
constitute sufficient proof of his authority. The fact and date of execution of any such instrument 
or w1iting and the authority of any Person executing as or on behalf of any Registered Owner 
may also be proved in any other manner which the Trustee deems sufficient. 

( c) The ownership of any Bond of a series of the Bonds shall be proved by the 
Bond Register for such series of the Bonds. 

( d) Any request, demand, authorization, direction, notice, consent, waiver, or 
other action by the Registered Owner of any Bond shall bind every future Registered Owner of 
the same Bond and the Registered Owner of every Bond issued upon the transfer thereof or in 
exchange therefor or in lieu thereof, in respect of anything done or suffered to be done by the 
Trustee or the District, whether or not notation of such action is made upon such Bond. 
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Section 1.3 Notices, etc. 

(a) Unless otherwise specifically provided herein, any request, demand, 
authorization, direction, notice, consent, waiver, or Act of Registered Owners or other document 
provided or permitted by this Indenture by any Registered Owner, the District, or the Trnstee to 
be made upon, given, furnished or delivered to, or filed with: 

(i) the Trnstee shall be sufficient for every purpose hereof if made, 
given, furnished, delivered, or filed in writing to or with the Trustee at its principal corporate 
trnst office or, if in writing, mailed, by first-class postage prepaid, to the Trustee addressed to it 
at 6001 North 24th Street, Phoenix, AZ 85016, Attention: Corporate Trust, or at such other 
address as may be furnished in writing by the Trustee, or 

(ii) the District shall be sufficient for every purpose hereof if in writing 
and mailed, first-class postage prepaid, to the District addressed to it c/o Ballard Spahr LLP, 1 
East Washington Street, Suite 2300, Phoenix, AZ 85004-2555, Attention: William A. Hicks III, 
Esq., or at such other address as may be furnished in writing by the District. 

(b) Where this Indenture provides for notice to Registered Owners of any 
event, such notice shall be sufficiently given (unless otherwise herein expressly provided) if in 
writing and mailed, first-class postage prepaid, to each Registered Owner affected by such event, 
at the address of such Registered Owner as it appears in the Bond Register for the Bonds. 
Neither the failure to mail such notice, nor any defect in any notice so mailed, to any particular 
Registered Owner shall affoct the sufliciency of such notice with respect to other Registered 
Owners. 

( c) Where this Indenture provides for notice in any manner, such notice may 
be waived in writing by the Person entitled to receive such notice, either before or after the 
event, and such waiver shall be the equivalent of such notice. Waivers of notice by Registered 
Owners shall be filed with the Trustee, but such filing shall not be a condition precedent to the 
validity of any action taken in reliance upon such waiver. 

Section 1.4 Form and Contents of Documents Delivered to the Trustee. 

(a) Whenever several matters are required to be certified by, or, covered by an 
opinion of, any specified type of Person, it is not necessary that all such matters be certified by, 
or covered by the opinion of, only one such Person, or that they be so certified or covered by 
only one document, but one such Person may certify or give an opinion with respect to some 
matters and one or more other such Persons as to other matters, and any such Person may certify 
or give an opinion as to such matters in one or several documents. 

(b) Any certificate or opinion of a Responsible Officer of the District may be 
based, insofar as it relates to legal matters, upon a certificate or opinion of, or representations by, 
counsel, unless such officer knows, or in the exercise of reasonable care should know, that such 
certificate or opinion or representations are erroneous. Any Opinion of Counsel may be based, 
insofar as it relates to factual matters, upon a certificate or opinion of, or representations by, a 
Responsible Officer or Responsible Officers of the District stating that the infonnation with 
respect to such factual matters is in the possession of the District unless such counsel knows, or 
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in the exercise of reasonable care should know, that the certificate or opinion or representations 
with respect to such matters are erroneous. 

( c) Whenever any Person is required to make, give, or execute two or more 
applications, requests, consents, certificates, statements, opinions, or other instrnments pursuant 
to this Indenture, they may, but need not, be consolidated and form one instrnment. 

(d) Wherever in this Indenture, in connection with any application or 
certificate or report to the Trustee, it is provided that the District shall deliver any document as a 
condition of the granting of such application, or as evidence of compliance by the District with 
any tenn hereof, it is intended that the trnth and accuracy, at the time of the granting of such 
application or at the effective date of such certificate or report ( as the case may be), of the facts 
and opinions stated in such document shall in such case be conditions precedent to the right of 
the District to have such application granted or to the sufficiency of such certificate or report. 

Section 1.5 Effect of Headings and Table of Contents. The A1iicle and Section 
headings herein and in the Table of Contents are for convenience only and shall not affect the 
construction hereof 

Section 1.6 Successors and Assigns. All covenants and agreements in this Indenture 
by the District shall bind its successors and assigns, whether so expressed or not. 

Section 1. 7 Severability Clause. In case any provision in this Indenture or in the 
Bonds or any application thereof shall be invalid, illegal, or unenforceable, the validity, legality, 
and enforceability of the remaining provisions and applications shall not in any way be affected 
or impaired thereby. 

Section 1.8 Benefits of Indenture. Nothing herein or in the Bonds, express or implied, 
shall give to any Person, other than the parties hereto and their successors, and the Registered 
Owners of Outstanding Bonds, any benefit or any legal or equitable right, remedy, or claim 
pursuant hereto. 

Section 1.9 Governing Law. This Indenture shall be construed in accordance with and 
governed by the laws of the State. 

Section 1.10 Notice of Section 38-511 of the Arizona Revised Statutes. To the extent 
applicable by provision of law, the parties acknowledge that this Indenture is subject to 
cancellation pursuant to Section 3 8-511 of the Arizona Revised Statutes, the provisions of which 
are incorporated herein. 

Section 2.1 

ARTICLE II 
AUTHORIZATION AND TERMS OF THE BONDS 

Authorization and Terms of Bonds Generally. 

(a) For the purposes set forth in the recitals, there are hereby authorized two 
series of bonds entitled "CAHAVA SPRINGS REVITALIZATION DISTRICT (TOWN OF 
CAVE CREEK ARIZONA) SPECIAL ASSESSMENT BONDS, SERIES 2017A" (the "Series A 
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Bonds") and "CAHAVA SPRINGS REVITALIZATION DISTRICT (TOWN OF CAVE 
CREEK ARIZONA) SUBORDINATE SPECIAL ASSESSMENT BONDS, SERIES 2017B" 
(the "Series B Bonds" and, together with the Series A Bonds, the "Bonds"). 

(b) The Bonds shall be dated the date or dates of issuance, issued in 
Authorized Denominations, shall contain such terms and provisions, and shall be in substantially 
the forms, including the Certificate of Authentication and the fonn of Assignment, as set forth on 
Exhibit A-1 and Exhibit A-2 hereto, with such appropriate insertions, omissions, substitutions, 
and other variations as are permitted or required by this Indenture, and may have such letters, 
numbers, or other marks of identification (including identifying CUSIP numbers) and such 
legends and endorsements (including any reproduction of an Opinion of Counsel) placed thereon 
( or attached thereto) as may be detennined by the of11cers of the District executing such Bonds, 
as evidenced by their execution thereof. Any portion of the text of any Bond may be set forth on 
the reverse thereof~ with an appropriate reference thereto on the face of the Bond. The definitive 
Bonds, including any Bonds issued as Book-Entry Bonds, shall be typewritten, printed, 
lithographed, or engraved, or produced by any combination of these methods, or in any other 
manner detennined by the officers of the District executing such Bonds as evidenced by their 
execution thereof. 

( c) The principal of the Bonds shall be payable upon surrender of the Bonds 
to the Paying Agent at the Place of Payment when due or upon redemption. 

( d) Interest on any Bond which is payable, and is punctually paid or duly 
provided for, on any Interest Payment Date shall be paid to the Person in whose name that Bond 
( or one or more Predecessor Bonds) is registered at the close of business on the Regular Record 
Date for such interest. Such interest, in the absence of other arrangements by the Registered 
Owners acceptable to the Paying Agent, acceptable to the Paying Agent, shall be paid by check 
payable to the order, and mailed on or before the Interest Payment Date to the address, of such 
Registered Owner as the same appears on the Bond Register as of the Regular Record Date and 
such payment shall be deemed to be at the Place of Payment. Additionally, payment may also be 
made by wire transfer to DTC, or to any other Registered Owner of Bonds in an aggregate 
principal amount of at least $1,000,000, upon two (2) days' prior written request delivered to the 
Paying Agent specifying a wire transfer address in the continental United States. Any such 
request for interest payments by wire transfer shall remain in effect until rescinded or changed in 
a writing delivered by the Registered Owner to the Paying Agent at least five (5) days prior to 
the next applicable Interest Payment Date. No document of any nature whatsoever need be 
sulTendered as a condition to payment of principal of or interest on Book-Entry Bonds. 

( e) Any interest on any Bond which is payable on, but is not punctually paid 
or duly provided for on, any Interest Payment Date (herein referred to as "Defaulted Interest") 
shall forthwith cease to be payable to the Registered Ov,mer on the relevant Regular Record Date 
solely by virtue of such Registered Owner having been such Registered Owner. Such Defaulted 
Interest shall thereafter be paid by the District to the Persons in whose names such Bonds ( or 
their respective Predecessor Bonds) are registered at the close of business on a Special Record 
Date for the payment of such portion of Defaulted Interest as may then be paid from the sources 
herein provided. The District shall promptly notify the Trustee in writing of the an10tmt of 
Defaulted Interest proposed to be paid on each Bond and the date of the proposed payment 
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(which date shall be such as will enable the Trustee to comply with the next sentence hereof), 
and at the same time the District shall deposit with the Trustee an amount of money equal to the 
aggregate amount proposed to be paid in respect of such Defaulted Interest or shall make 
arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed 
payment, such money when deposited to be held in trust for the benefit of the Registered Owners 
entitled to such Defaulted Interest as in this Subsection provided and not to be deemed part of the 
Trust Estate for purposes other than payment of Defaulted Interest on the Outstanding Bonds. 
Thereupon the Trustee shall fix a Special Record Date for the payment of such Defaulted 
Interest, which shall be not more than fifteen (15) nor less than ten (10) days prior to the date of 
the proposed payment by the Trustee. The Trustee shall promptly notify the District of such 
Special Record Date and, in the name and at the expense of the District, shall cause notice of the 
proposed payment of such Defaulted Interest and the Special Record Date therefor to be mailed, 
first-class postage prepaid, to each Registered Owner of a Bond of such series at the address as it 
appears in the Bond Register not less than ten (10) days prior to such Special Record Date. 
Notice of the proposed payment of such Defaulted Interest and the Special Record Date therefor 
having been mailed as aforesaid, such Defaulted Interest shall be paid to the Persons in whose 
names the Bonds (or their respective Predecessor Bonds) are registered on such Special Record 
Date. 

(f) Subject to the foregoing provisions of this Section, each Bond delivered 
pursuant to this Indenture upon transfer of or in exchange for or in lieu of any other Bond shall 
carry all the rights to interest accrued and unpaid, and to accrue, which were carried by such 
Predecessor Bond and each such Bond shall bear interest from such date that neither gain nor 
loss in interest shall result from such transfer, exchange, or substitution. 

Section 2.2 Execution, Authentication. Delivery and Dating. 

(a) The Bonds shall be executed on behalf of the District by the Chainnan or 
Vice Chainnan of the Board and attested by the District Clerk. The signature of any of these 
officers on the Bonds may be affixed manually or by facsimile. Bonds bearing the manual or 
facsimile signatures of individuals who were at the time the proper officers of the District shall 
be valid and binding on the District, notwithstanding that such individuals or any of them shall 
cease to hold such offices prior to the authentication and delivery of such Bonds or shall not hold 
such offices at the date of issuance of such Bonds. 

(b) At any time and from time to time after the execution and delivery of this 
Indenture, the District may deliver Bonds executed by the District to the Trustee for 
authentication, and the Trustee shall authenticate and deliver such Bonds as directed by the 
District in accordance with this Indenture. 

(c) No Bond shall be entitled to any right or benefit pursuant to this Indenture, 
or be valid or obligatory for any purpose, unless there appears on such Bond a Certificate of 
Authentication substantially in the f01m shown on Exhibit A-1 or Exhibit A-2 hereto, as the case 
may be, executed by the Trustee by manual signature, and such ce1iificate upon any Bond shall 
be conclusive evidence, and the only evidence, that such Bond has been duly authenticated and 
delivered. 
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( d) All Bonds authenticated and delivered by the Trustee pursuant hereto shall 
be dated the date of their authentication. 

Section 2.3 Registration, Transfer and Exchange. 

(a) The District shall cause to be kept at the Place of Payment a register 
(herein referred to as the "Bond Register") for each series of the Bonds in which, subject to such 
reasonable regulations as it may prescribe, the District shall provide for the registration of the 
Bonds and registration of transfers of Bonds as herein provided. 

(b) Upon sunender for transfer of any Bond to the Trustee, subject to the 
provisions of subsections (g), (h) and (i) hereof, the District shall execute, and the Trustee shall 
authenticate and deliver, in the name of the designated transferee or transferees, one or more new 
fully-registered Bonds, of any Authorized Denominations, and of a like aggregate principal 
amount as requested by the transferor. 

(c) At the option of the Registered Owner, and subject to subsection (g) 
hereof, Bonds may be exchanged for other Bonds, of Authorized Denominations, and of like 
aggregate p1incipal amount, upon stmender of the Bonds to the Trustee. \Vhenever any Bonds 
are so sun-endered for exchange, the District shall execute, and the Trustee shall authenticate and 
deliver, the Bonds which the Registered Owner of such Bonds making the exchange is entitled to 
receive. 

( d) All Bonds issued and authenticated upon any transfer or exchange of 
Bonds shall be the valid obligations of the District, evidencing the same debt, and entitled to the 
same security and benefits pursuant hereto and pursuant to the Series A Assessment Resolution 
or the Series B Assessment Resolution, as applicable, as the Predecessor Bonds surrendered in 
connection with such transfer or exchange. 

( e) Every Bond presented or sun-endered for transfer or exchange shall be 
duly endorsed (if so required by the Trustee), or be accompanied by a written instrument of 
transfer in form satisfactory to the Trustee duly executed by the Registered Owner thereof or his 
attorney duly authorized in writing. 

(f) The Trustee may require payment of a sum sufficient to cover any tax or 
other charges that may be imposed in connection with any transfer or exchange of Bonds. 

(g) Notwithstanding the foregoing, neither the District nor the Trustee shall be 
required (1) to issue, transfer, or exchange any Bond during the period beginning on the Business 
Day which is at least fifteen ( 15) days before the day of the first mailing of a notice of 
redemption of Bonds pursuant to Section 4.6 hereof and ending at the close of business on the 
Business Day of such mailing or (2) thereafter to transfer or exchange any Bond to be redeemed 
in whole or in part pursuant to such notice. 

(h) Notwithstanding the foregoing, prior to either (i) the District being 
infom1ed that the Series A Bonds have received one of the four highest investment grade ratings 
from any Rating Agency, and written approval of the Board, or (ii) the defeasance of the Series 
A Bonds pursuant to the tenns in Article V hereof, Series A Bonds or beneficial interests therein 
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may be issued, sold or transferred only in Authorized Denominations to Qualified Investors. 
Initial purchasers of the Series A Bonds from the Underwriter will be required to execute and 
deliver to the District an investor letter in substantially the fonn attached hereto as Exhibit B. 

Thereafter, in the event a Beneficial Owner of a Series A Bond breaches any material 
representation or agreement contained in such investor letter in connection with any requested 
transfer, or a proposed transferee of a Series A Bond misrepresents any material information in 
com1ection with a requested transfer, the Trustee, upon receipt of actual knowledge of any such 
breach or misrepresentation, will not register such transfer, or be deemed to have registered such 
transfer, in the Book-Entry system, or, if such transfer has been registered, or deemed registered 
in the Book-Entry system, such transfer shall be null and void ab initio and shall vest no rights 
whatsoever in the purpmied transferee (a "Disqualzjied Transferee") and the last preceding 
Beneficial Owner, as applicable, of such Series A Bond that was not a Disqualified Transferee 
will be restored, and entitled, to all rights as a Beneficial Owner of such Series A Bond 
retroactive to the date of such purported transfer. 

(i) Notwithstanding the foregoing, Series B Bonds are not transferrable 
except to an affiliate of the Developer, without the prior written consent of the District, an 
opinion of counsel acceptable to the District and the Trustee substantially to the effect that such 
transfer will not violate the securities registration laws of the United States or of the State and 
receipt by the Trustee on behalf of the District of an executed investor letter from the proposed 
transferee in substantially the form attached as Exhibit B, with appropriate variations. 

Section 2.4 Mutilated, Destroyed, Lost and Stolen Bonds. 

( a) If (1) any mutilated Bond is surrendered to the Trustee, or the Trustee 
receives evidence to its satisfaction of the destruction, loss, or theft of any Bond, and (2) there is 
delivered to the Trustee such security or indemnity as may be required by it to save each of the 
District and Trustee ham1less, then, in the absence of notice to the District or the Trustee that 
such Bond has been acquired by a bona fide purchaser, the District shall execute and, upon a 
request of the Chainnan or Vice Chai1man of the District, the Trustee shall authenticate and 
deliver, in exchange for or in lieu of any such mutilated, destroyed, lost, or stolen Bond, a new 
Bond of the same series and of like tenor and aggregate principal amount bearing a number not 
contemporaneously outstanding, provided, however, in case any such mutilated, destroyed, lost, 
or stolen Bond has become or is about to become due and payable, the Dist1ict or the Trustee in 
its discretion may pay such Bond instead of issuing a new Bond. If, after the delivery of such 
new Bond or payment, a bona fide purchaser of the original Bond in lieu of which such new 
Bond was issued or payment made presents for payment such original Bond, the District and the 
Trustee shall be entitled to recover such new Bernd or payment from the Person to whom it was 
delivered or to whom payment was made or any Person taking therefrom, except a bona fide 
purchaser, and shall be entitled to recover upon the security or indemnity provided therefor to the 
extent of any loss, damage, cost, or expenses incmTed by the Dist1ict or the Trustee in connection 
therewith. 

(b) Upon the issuance and delivery of any new Bond pursuant to this Section, 
the District or the Trustee may require the payment of a sum sufficient to cover any tax or other 
charges that may be imposed in relation thereto and any other expenses com1ected therewith. 
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( c) Every new Bond issued pursuant to this Indenture in lieu of any mutilated, 
destroyed, lost, or stolen Bond shall constitute an original additional contractual obligation of the 
District, whether or not the mutilated, destroyed, lost, or stolen Bond shall be at any time 
enforceable by anyone, and shall be entitled to all the benefits of the Assessment Resolutions 
authorizing the Bonds and of this Indenture equally and ratably with all other Outstanding 
Bonds. 

( d) The provisions of this Section are exclusive and shall preclude (to the 
extent lawful) all other 1ights and remedies with respect to the replacement and payment of 
mutilated, destroyed, lost, or stolen Bonds. 

Section 2.5 The Series A Bonds. 

(a) The aggregate principal amount of Series A Bonds which may be 
authenticated, delivered and Outstanding pursuant hereto is limited to $16,680,000, and the 
Stated Maturity, the principal amount thereof maturing thereon, and the rate of interest per 
annum borne by the Series A Bonds shall be as follows: 

STATED 
MATURITY 
(July 1) 

2041 

PRINCIPAL AMOUNT 

$16,680,000 

INTEREST RATE 

7.00% 

(b) The Series A Bonds shall bear interest, calculated on the basis of a 360-
day year of twelve 30-day months, from and including the later of the date of issuance or the 
most recent Interest Payment Date to which interest has been paid or duly provided for, payable 
on each January 1 and July 1, commencing July 1, 2017 ( each an "Interest Payment Date"). 

(c) Book-Entry Bonds. The Series A Bonds shall be initially issued in the 
form of a single fully-registered Bond for each maturity. Upon initial issuance, authentication, 
registration and delivery, the ownership of such Bonds shall be registered in the nan1e of Cede & 
Co., as nominee of DTC, and, except as hereinafter othen.:vise provided, aU of the Outstanding 
Bonds shall be registered in the name of Cede & Co., as nominee of DTC. Either the Chairman 
or Vice Chairman of the District is authorized to execute a letter of representation or such other 
documents as may be necessary for the District to participate in the DTC Program. The letter of 
representation shall not be deemed to amend, supersede or supplement the terms of this 
Indenture, which are intended to be complete without reference to the letter of representation. In 
the event of any conflict between the ten11s of the letter of representation and the terms of this 
Indenture, the terms of the Indenture will control. With respect to Series A Bonds registered in 
the name of Cede & Co., as nominee of DTC, the Trustee shall have no responsibility or 
obligation to any DTC Participant or to any Beneficial Owner, nor any responsibility or 
obligation to any DTC Participant, any Beneficial Owner or any other person claiming a 
beneficial ownership interest in the Series A Bonds under or through DTC or any DTC 
Participant, or any other person with respect to (i) the accuracy of any records maintained by 
DTC or any DTC Participant, (ii) the payment by DTC or any DTC Participant of any an1ount in 
respect of the Series A Bonds, (iii) the giving of any notice that is permitted or required to be 
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given to Registered Owners of the Series A Bonds pursuant to this Indenture, or (iv) any consent 
given or other action taken by DTC as a Registered Owner of the Series A Bonds. 

Notwithstanding any other provision of this Indenture to the contrary, the Trustee shall be 
entitled to treat and consider the person in whose name each Series A Bond is registered in the 
Bond Register as an absolute owner of such Series A Bond for all purposes whatsoever, 
including for the purpose of payment, for the purpose of giving notice of redemption with respect 
to any Series A Bond, and for the purpose of registering transfers with respect to such Series A 
Bond. The Trustee shall pay all principal of and interest on any Series A Bond only to or upon 
the order of the respective Registered Owners, as shown in the Bond Register, as provided in this 
Indenture, or their respective attorneys duly authorized in writing, and all such payments shall be 
valid and effective to fully satisfy and discharge the obligations of the District with respect to 
payment of principal and interest evidenced by the Series A Bonds to the extent of the sum or 
sums so paid. Notwithstanding anything herein to the contrary, no document of any nature 
whatsoever need be sun-endered as a condition of payment for Book-Entry Bonds. No person 
other than a Registered Owner, as shown in the Bond Register, shall receive a Series A Bond 
evidencing the District's obligation to make payments of principal and interest pursuant to this 
Indenture. 

Notwithstanding any other provision of this Indenture or the Series A Bonds, so long as 
the Series A Bonds are held in book-entry only fonn and registered in the name of Cede & Co., 
as nominee or DTC, or registered in the name of any successor securities depository, or its 
nominee, presentation of Series A Bonds to the Paying Agent at their scheduled maturity or any 
earlier redemption dates p1ior thereto shall be deemed made to the Paying Agent when the 1ight 
to exercise ownership rights in the Series A Bonds through OTC or a DTC Participant is 
transferred by DTC on its books. 

The Registered Owners have no right to a depository for the Series A Bonds. The 
District or the Trustee may remove DTC or any successor thereto for any reason at any time. In 
such event, the District shall (i) appoint a successor securities depository qualified to act as such 
pursuant to the provisions of Section 17(i) of the Securities Exchange Act of 1934, as amended, 
notify DTC of the appointment of such successor securities depository and transfer one or more 
separate Se1ies A Bonds to such successor securities depository, or (ii) notify DTC of the 
availability through DTC of Se1ies A Bonds and transfer one or more separate Series A Bonds to 
DTC Participants having Series A Bonds credited to their DTC accounts as directed by DTC. In 
such event, the Series A Bonds shall no longer be restricted to being registered in the Bond 
Register in the name of Cede & Co., as nominee of DTC, but may be registered in the name of 
the successor securities depository, or its nominee, or in whatever name or names the DTC 
Participants receiving Series A Bonds shall designate, in accordance with the provisions of this 
Indenture. 

DTC may exercise the rights of a Registered Owner only in accordance with the terms 
hereof applicable to the exercise of such rights. 

( d) Fo1ihwith upon the execution and delivery of this Indenture, the District 
shall deliver the Series A Bonds, executed by the District, to the Trustee and the Trustee shall 
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thereupon authenticate and deliver the Series A Bonds to the Underwriter m the principal 
amounts designated in writing to the Trustee upon receipt by the Trustee of: 

(i) the Series A Assessment Resolution levying the Series A 
Assessments against the lots in the District to be benefitted by the District Improvements; and 

(ii) the Authmizing Resolution, duly and validly adopted by the Board, 
authorizing the execution and delivery of this Indenture and the authentication and delivery of 
the Series A Bonds; and 

(iii) a fully executed counterpart of the Bond Purchase Agreement, 
together with the purchase price for the Series A Bonds specified therein; and 

(iv) an executed copy of the Qualified Investor Letter in substantially 
the form set forth as Exhibit B hereto from each purchaser of the Series A Bonds. 

Section 2.6 The Se1ies B Bonds 

(a) The Series B Bonds will be issued to the Developer pursuant to the 
Development Agreement in exchange for the Developer Improvements previously acquired and 
constructed by or on behalf of the Developer, and may be issued only upon satisfaction of the 
requirements set forth in this Section 2.6. Repayment of the Series B Bonds shall be subordinate 
to repayment of the Series A Bonds, as provided in Section 3.5 hereof. 

(b) The aggregate principal amount of the Series B Bonds which may be 
authenticated, delivered and Outstanding pursuant hereto is limited to $5,000,000. The Series B 
Bonds shall be issued, in installments, on July 1 of each year, in the respective p1incipal amounts 
equal to the aggregate Series B assessments levied on lots in the District which have been 
purchased by Persons not affiliated with the Developer subsequent to the preceding July 1 and 
that remain unpaid as of such date. Each issue of Series B Bonds will mature over a term of 
twenty-five (25) years from its date of issuance in twenty-five (25) substantially equal 
installments of principal and interest, payable on each August 1, commencing on August 1 of the 
Fiscal Year subsequent to the Fiscal Year in which such installment of Series B Bonds is issued. 

(c) The Series B Bonds shall bear interest, calculated on the basis of a 360-
day year of twelve 30-day months, from and including the later of the date of issuance or the 
most recent Interest Payment Date to which interest has been paid or duly provided for, payable 
on each August 1, commencing on the August 1 of the Fiscal Year subsequent to the Fiscal Year 
in which such Series B Bonds are issued, at the rate of seven percent (7.00%) per annum. 
Notwithstanding the foregoing, it shall not be a default or an Event of Default for the purposes of 
this Indenture if the District lacks sufficient funds to pay interest due on the Series B Bonds on 
any Interest Payment Date. Interest with respect to Series B Bonds which is not paid when due 
shall be paid on the first Interest Payment Date for the Series B Bonds on which there are 
sufficient moneys in the Series B Account of the Bond Fund for such purpose. 

(d) On or as of July l of each year, provided the none of the Landowners is 
then in default with respect to the payment of any Assessments or ad valorem taxes then due and 
owing with respect to their property in the District, the District shall cause to be prepared, 
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executed and delivered to the Trustee Series B Bonds in a p1incipal amount equal to the 
aggregate Series B assessments levied on lots in the District that have been purchased by Persons 
unaffiliated with the Landowners subsequent to the preceding July 1, and that remain unpaid as 
of such date, together with, if not previously delivered to the Trustee, an executed counterpart of 
the Series B Assessment Resolution levying the Series B Assessments against the lots in the 
District benefitted by the Developer Improvements, and the Trustee shall thereupon authenticate, 
register and deliver the Series B Bonds to the Developer pursuant to this Indenture. 

Section 2.7 Cancellation. All Bonds purchased or surrendered to the Trustee for 
payment, redemption, transfer, exchange, replacement, conversion or cancellation shall be 
promptly canceled and, if surrendered to the District or any Paying Agent, shall be delivered to 
the Trustee and, if not already canceled, shall be promptly canceled by the Trustee. The District 
may at any time deliver to the Trustee for cancellation any Bonds previously certificated, 
authenticated and delivered which the District may have acquired in any maimer whatsoever, and 
all Bonds so delivered shall be promptly canceled by the Trustee. No Bond shall be 
authenticated in lieu of or in exchange for any Bond canceled as provided in this Section, except 
as expressly provided by this Indenture. 

Section 2.8 Persons Deemed Owners. The District, the Trustee, and their agents may 
treat the Person in whose name any Bond is registered as the owner of such Bond for the purpose 
of receiving payment of the principal of and interest on such Bond, as provided herein and for all 
other purposes whatsoever, whether or not such Bond be overdue, a11d, to the extent permitted by 
law, none of the District, the Trustee, and any such agent shall be affected by notice to the 
contrary. 

Section 2.9 Secmity Instruments. 

(a) In connection with the issua11ce of the Bonds, the Landowners have 
executed and delivered the Collateral Assignment and the Deed of Trust with respect to all 
assessed lots in the District. 

(b) Lots comp1ising or within a particular Phase will be released from the 
Deed of Trust, pursuant to the terms thereof, and the Trustee shall execute such documents and 
take such steps as may be necessary, without further consideration or direction by the District, to 
effect the release of such lots from the Deed of Trust, upon the Trustee's receipt of: 

(i) a certificate of the District Engineer stating that all in-tract 
improvements for that particular Phase have been completed in accordance with the plans and 
specifications thereto, together with satisfactory evidence that the Town has accepted the in-tract 
improvements in such Phase for maintenance; and 

(ii) evidence that such lot(s) has (have) been sold to (A) a bona fide 
homebuyer, (B) a homebuilder listed on Exhibit D hereto or whose shares are publicly traded on 
any national stock exchange, (C) a purchaser of all of the lots in a single Phase who has 
deposited with the Trustee, or otherwise, in escrow cash in an amount sufficient to pay the costs 
of construction of the in-tract improvements for such Phase as certified by the District Engineer, 
or (D) a purchaser who prepays all Assessments with respect to the lots purchased. 
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(c) Upon release from the Deed of Trust as described in this Section 2.9(b), 
such lots will no longer constitute part of the Trust Estate. 

Section 3.1 

ARTICLE III 
FUNDS AND ACCOUNTS 

Funds and Accounts. There are hereby established with the Trustee the 
following funds and accounts: 

(a) The Acquisition and Construction Fund, and therein a Public 
lnfrastrncture Account and a Phase 1 Account; 

(b) The Assessment Fund; 

( c) The Bond Fund, and therein a Series A Account, a Series B Account, a 
Redemption Account and a Capitalized Interest Account; 

(d) The Costs oflssuance Fund; 

( e) The Reserve Fund; and 

(f) The Rebate Fund. 

Section 3 .2 Acquisition and Construction Fund. 

(a) There is hereby established by the District with the Trustee a special fund 
of the District designated its "District Special Assessment Bonds, Series 2017 Acquisition and 
Construction Fund" (the ''Acquisition and Construction Fund"), and therein a Public 
Infrastructure Account, to be used to finance the District Improvements, and a separate Phase 1 
Account, to be used to finance the Phase 1 Improvements. Concurrently with the issuance and 
delivery of the Series A Bonds, $12,781,000 of the proceeds from the sale of the Series A Bonds 
shall be deposited in the Public Infrastructure Account of the Acquisition and Construction Fund 
and $2,000,000, constituting the Developer Funds, shall be deposited in the Phase l Account of 
the Acquisition and Construction Fund. The money deposited to the accounts of the Acquisition 
and Construction Fund, together with all investments thereof and income and gain therefrom, 
shall be held in trust by the Trustee and shall be disbursed solely as provided in Section 3 .3 
hereof. 

Section 3.3 Application of Acquisition and Construction Fund. 

(a) Moneys in the Public Infrastructure Account and the Phase 1 Account of 
the Acquisition and Construction Fund shall be disbursed from time to time to pay the Costs of 
Acquisition and Construction of the District Improvements and the Phase 1 Improvements, as 
applicable, in the amounts and to the persons set forth in a Disbursement Request signed by the 
Chairman or Vice Chairman of the Board, stating (a) the name and address of the Person to 
whom the payment is to be made (who may be the District, the Developer or any other Person, if 
the District, the Developer or any such other Person is to be reimbursed in accordance with the 
budget included as part of the Disbursement Request for supplies purchased and stored, advances 

DMWEST #14611773 v9 27 

Confidential Cahava0019965 
APP198



previously made or work already done by it and properly chargeable against the applicable 
account of the Acquisition and Construction Fund) (collectively, the "Reimbursed Person"); (b) 
the amount to be paid; ( c) the obligation on account of which the payment is to be made; ( d) that 
the obligation was properly incurred and is a proper charge against the Public Infrastructure 
Account or Phase 1 Account, as applicable; (e) that the amount requisitioned is due and unpaid 
or owing to the Reimbursed Person; (f) that with respect to items covered in the requisition, there 
are no vendors' liens, mechanics' liens, or other liens, bailment leases or conditional sale 
contracts which must be satisfied or discharged before the payments as requisitioned therein are 
made, or which will not be discharged by such payment and (g}, in the case of a disbursement 
from the Public Infrastructure Account, that subsequent to such disbursement there are sufficient 
funds remaining in the Public Infrastructure Account to complete the District Improvements. 
The Disbursement Request shall be in substantially the form of Exhibit C hereto and, in the case 
of disbursements from the Public Infrastrncture Account, shall be approved by the District 
Engineer. Absent agreement to the contrary with the District or the Developer, as the case may 
be, the Trustee shall disburse payments from the Acquisition and Construction Fund within five 
(5) calendar days following receipt of a properly completed and executed Disbursement Request. 

(b) Upon completion of the Dist1ict Improvements and payment of all costs 
and expenses incident thereto, any balance remaining in the Public Infrastructure Account of the 
Acquisition and Construction Fund shall be transferred to the Series A Account of the Bond 
Fund and applied to the next ensuing payments of interest or the Redemption Price of Series A 
Bonds. 

( c) Upon completion of the Phase 1 Improvements and payment of all costs 
and expenses incident thereto, and provided that no Event of Default has occurred and is 
continuing, any balance remaining in the Phase 1 Account of the Acquisition and Construction 
Fund shall be returned to the Developer or its order upon receipt by the Trustee of a certificate 
signed by the District Engineer and the Chaim1an of the Board substantially to the effect that the 
District Improvements have been completed or that there are sufficient moneys in the Public 
Infrastructure Account to complete the District Improvements. If an Event of Default has 
occurred and is continuing or in the absence of such certification, moneys remaining in the Phase 
1 Account upon completion of the Phase 1 Improvements shall be transfeITed to the Public 
Infrastructure Account in an amount sufficient to cause the Public infrastructure Account to 
contain sufficient moneys, in the judgment of the District Engineer, to complete the District 
Improvements. 

Section 3.4 Assessment Fund. There is hereby established by the District with the 
Trustee a special fund of the District designated its "District Special Assessment Bonds, Se1ies 
2017 Assessment Fund" (the "Assessment Fund"). Money deposited in the Assessment Fund, 
together with all investments thereof and income and gain therefrom, shall be held in trust by the 
Trustee and applied solely as provided in Section 3.5 hereof. 

Section 3 .5 Deposits to and Application of Assessment Fund. Except for prepayments 
of the Series B Assessments for which Series B Bonds have not been and will not be issued, 
which prepayments will be paid directly by the District to the Landowners, or their order, all 
payments of Assessments received and collected by the District pursuant to the Assessment 
Resolution, including prepayments of Assessments with respect to which Series A Bonds and 
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Series B Bonds have been issued, and Assessments received from the foreclosure sale of 
delinquent properties, shall be delivered to the Trustee and deposited upon receipt in the 
Assessment Fund. Moneys deposited in the Assessment Fund shall thereafter be transferred by 
the Trustee to the following funds and accounts in the following order of piiority: 

(a) First, all prepayments of Series A Assessments and all prepayments of 
Series B Assessments for which Series B Bonds have been issued, including applicable 
prepayment premiums, if any, shall be transfened upon receipt to the Redemption Account of the 
Bond Fund and used, first, to redeem Series A Bonds and, second, after all Seiies A Bonds have 
been paid or provided for, to redeem Seiies B Bonds, in accordance with the provisions of 
Section 4.2 hereof 

(b) Second, amounts received in respect of Series A Assessments and Series B 
Assessments from the foreclosure sale of delinquent property shall be transferred upon receipt to 
the Reserve Fund, in an amount necessary to restore the Reserve Fund to the Reserve Fund 
Requirement and any remaining amounts from foreclosure sales of delinquent property shall be 
deposited in the Redemption Account of the Bond Fund and used, first, to redeem Series A 
Bonds and, after all Series A Bonds have been paid or provided for, to redeem Seiies B Bonds, 
in accordance with the provisions of Section 4.2 hereof. 

(c) Third, on or before each June 2ot\ commencing June 20, 2018, any 
amount required to be deposited in the Rebate Fund pursuant to the provisions of Section 3.13 
hereof shall be transferred from the Assessment Fund to the Rebate Fund. 

(d) Fourth, on or before each June 20t1\ commencing June 20, 2018, moneys 
in the Assessment Fund shall be used to pay any fees and expenses of the Trustee then due and 
payable. 

(e) F(fth, on or before December 20th of each year and June 20th of the 
succeeding year, commencing December 20, 2017, any amount necessary, in addition to amounts 
on deposit in the Series A Account of the Bond Fund and any amount to be transferred from the 
Capitalized Interest Account of the Bond Fund to the Series A Account of the Bond Fund, to pay 
scheduled interest on the Series A Bonds on the immediately succeeding Interest Payment Date 
shall be transfened to the Series A Account of the Bond Fund and used to pay such interest when 
due. 

(f) Sixth, on or before each June 20t1\ commencing June 20, 2019, an amount 
sufficient to pay any scheduled mandatory sinking fund payment due in accordance with Section 
4.3 hereof in respect of the Series A Bonds on the immediately succeeding July 1st shall be 
transfened to the Series A Account of the Bond Fund and used, together with any funds 
transferred from the Reserve Fund, to make such payment. 

(g) Seventh, on or before each June 20t\ commencing June 20, 2018, any 
amount needed to cause the Reserve Fund to contain the Reserve Fund Requirement shall be 
transfened to the Reserve Fund. 

(h) Eighth, on or before July 20th of each year, commencing on the July 20th 

of the Fiscal Year next following the Fiscal Year in which any Series B Bonds are issued, an 
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amount sufficient to pay scheduled interest on all Outstanding Series B Bonds on the 
immediately succeeding Interest Payment Date with respect to the Series B Bonds shall be 
transferred to the Series B Account of the Bond Fund and used to pay such interest. 

(i) Ninth, on or before each July 2otll, commencing on the July 20th of the 
Fiscal Year next following the Fiscal Year in which any Series B Bonds are issued, any balance 
remaining in the Assessment Fund following the transfers provided above shall be transferred to 
the Redemption Account of the Bond Fund and used, to the extent possible, to redeem Series B 
Bonds in accordance with the provisions of Section 4.2 hereof, including the payment of all 
accrued but unpaid interest. 

Section 3.6 Bond Fund. There is hereby established by the District with the Trustee a 
special fund of the District designated its "District Special Assessment Bonds, Series 2017 Bond 
Fund" (the "Bond Fund"), and therein a Series A Account, a Series B Account, a Capitalized 
Interest Account and a Redemption Account. The money deposited to the Bond Fund, together 
with all investments thereof and income and gain therefrom, shall be held in trust by the Trustee 
and applied solely as provided in Section 3.7 hereof 

Section 3.7 Deposits to and Application of Bond Fund. 

(a) $1,556,800 of the proceeds from the sale of the Series A Bonds shall be 
deposited to the Capitalized Interest Account of the Bond Fund. Moneys shall be transferred 
from the Capitalized Interest Account of the Bond Fund to the Series A Account of the Bond 
Fund on each December 20th and June 2ot\ commencing on June 20, 2017, in an amount 
sufficient to pay the interest due on the Series A Bonds on the immediately succeeding Interest 
Payment Date, until the Capitalized Interest Account is depleted. 

(b) Moneys shall be deposited in the Series A Account of the Bond Fund from 
the sources described in Section 3.3, subsection (b), Section 3.5, subsections (f) and (g), Section 
3.9, and Section 3.11 hereof and shall be applied solely to pay mandatory sinking fund payments 
and interest on the Series A Bonds when due on each Interest Payment Date and at maturity or 
earlier redemption. 

(c) Moneys shall be deposited in the Series B Account of the Bond Fund from 
the source described in subsections (i) of Section 3.5 hereof and shall be applied solely to pay 
interest on the Se1ies B Bonds when due on each Interest Payment Date and at maturity or earlier 
redemption. 

( d) Moneys shall be deposited to the Redemption Account of the Bond Fund 
as provided in subsections (a), (b) and (i) of Section 3.5 and subsections (c), (d) and (e) of 
Section 3.11 hereof and shall be used solely to redeem Series A Bonds and Series B Bonds, as 
the case may be. 

(e) Moneys received by the Trustee accompanied by directions from the 
Person depositing such moneys that such moneys are to be deposited into one or more accounts 
of the Bond Fund shall be deposited accordingly. 
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(f) The District hereby authorizes and directs the Trustee to withdraw 
sufficient moneys from the appropliate accounts of the Bond Fund to pay principal of and 
interest on the Bonds as the same become due and payable at maturity or upon earlier redemption 
and, if a Paying Agent has been appointed, to make said moneys so withdrawn available to the 
Paying Agent for such purpose. 

Section 3.8 Costs of Issuance Fund. There is hereby established by the District with 
the Trustee a special fund of the District designated its "District Special Assessment Bonds, 
Series 2017 Costs of Issuance Fund" (the "Costs of Issuance Fund"). $462,320 of the proceeds 
from the sale of the Se1ies A Bonds shall be deposited to the Costs oflssuance Fund. The money 
deposited to the Costs of Issuance Fund, together with all investments thereof and income and 
gain therefrom, shall be held in trust by the Trustee and applied solely as provided in Section 3.9 
hereof. 

Section 3. 9 Deposits to and Application of Costs ofissuance Fund. Upon receipt of a 
Disbursement Request in substantially the form of Exhibit C attached hereto, amounts on deposit 
in the Costs of Issuance Fund shall be applied to pay Costs of Issuance of the Se1ies A Bonds as 
identified in the Disbursement Request. On September 1, 2017, the Trustee shall transfer any 
moneys remaining in the Costs of Issuance Fund, first, to the Rebate Fund to the extent required 
and directed by the Dist1ict and, second, to the Series A Account of the Bond Fund to be applied 
to the next ensuing payment of interest on the Series A Bonds. 

Section 3 .10 Reserve Fund. There is hereby established by the District with the Trustee 
a special fund of the Distiict designated its ''District Special Assessment Bonds, Series 2017 A 
Debt Service Reserve Fund" (the "Reserve Fund"). $1,485,500 of the proceeds from the sale of 
the Series A Bonds shall be deposited to the Reserve Fund. The money deposited to the Reserve 
Fund, together with all investments thereof and income and gain therefrom, shall be held in trust 
by the Trustee and applied solely as provided in Section 3.11 hereof. 

Section 3 .11 Deposits to and Application of Reserve Fund. 

(a) On, or, if either day is not a Business Day, on the Business Day before, 
December 20th and June 20th of each year, commencing on June 20, 2017, the Trustee shall, to 
the extent there are insufficient moneys in the Series A Account of the Bond Fund to pay the 
interest and any mandatory sinking fund payment due on the Series A Bonds on the succeeding 
January 1st or July 1st, as the case may be, transfer from the Reserve Fund to the Series A 
Account of the Bond Fund, after any transfer pursuant to Section 3.7(a) hereof, an amount 
necessary to cause the amount in the Series A Account of the Bond Fund to contain sufficient 
moneys to pay the interest and any Redemption Price due on the Series A Bonds on the 
immediately succeeding January 1st or July 1st, as the case may be. 

(b) Amounts recovered by exercise of any of the remedies provided in the 
Series A Assessment Resolution from delinquent Assessments with respect to the Series A 
Bonds shall be deposited in the Reserve Fund as provided in subsection (b) of Section 3 .5 hereof. 
Moneys otherwise available in the Assessment Fund shall be deposited in the Reserve Fund as 
provided in subsection (g) of Section 3.5 hereof. 

DMWEST #14611773 v9 31 

Confidential Cahava0019969 
APP202



( c) Except to the extent moneys have been drawn on the Reserve Fund 
pursuant to subsection (a) hereof, the Reserve Fund shall at all times be maintained in an amount 
not less than the Reserve Fund Requirement. Moneys at any time on deposit in the Reserve Fund 
in excess of the Reserve Fund Requirement shall, on June 20th of each year, commencing on 
June 20, 2018, be transferred to the Redemption Account of the Bond Fund and used to redeem 
Series A Bonds and Series B Bonds in accordance with Section 4.2 hereof. 

(d) Notwithstanding anything herein to the contrary, in the event that 
subsequent to the issuance of the Series A Bonds, the District receives a prepayment of a Series 
A Assessment in foll with respect to a parcel ofreal property in the District (a "Prepaid Parcel"), 
it shall deliver such prepayment together with written notice thereof to the Trnstee and instruct 
the Trnstee to transfer moneys from the Reserve Fund to the Redemption Account of the Bond 
Fund in an amount equal to that Prepaid Parcel's pro rata share of the Reserve Fund 
Requirement (taking into account any outstanding delinquencies with respect to the Prepaid 
Parcel). The Series A Assessment prepaid, together with the moneys transferred from the 
Reserve Fund, shall be used by the Trnstee to redeem Series A Bonds as provided in Section 4.2 
hereof. 

(e) Following final payment or prov1s10n for payment of the Outstanding 
Series A Bonds, moneys remaining in the Reserve Fund shall be transferred to the Redemption 
Account of the Bond Fund and used, to the extent possible, to redeem Series B Bonds then 
Outstanding. 

Section 3 .12 Rebate Fund. There is hereby established by the District with the Trustee 
a special fund of the District designated its "District Special Assessment Bonds, Series 2017 
Rebate Fund" (the "Rebate Fund''). The money deposited to the Rebate Fund, together with all 
investments thereof and income and gain therefrom, shall be held in trust by the Trustee and 
applied solely as provided in Section 3 .13 hereof. 

Section 3 .13 Deposits to and Application of Rebate Fund. The District may direct the 
Trustee in writing from time to time to set aside fonds (up to the amount the District reasonably 
anticipates is necessary to make any payments required pursuant to Section 148(£) of the Code) 
from the Assessment Fund, as provided in subsection (d) of Section 3.5 hereof, for deposit in the 
Rebate Fund. The District may direct the Trustee in writing to withdraw fonds (including 
directing the Trnstee to make payments to the United States of America) from the Rebate Fund at 
such times and in such amounts as the District may detennine from time to time is required to 
comply with the provisions of Section 148(£) of the Code. After any final payment with respect 
to any series of the Bonds has been made to the United States of America pursuant to Section 
148(t) of the Code, and upon written order of the District, together with a certification of the 
officer of the District executing such order to the effect that such final payment has been made, 
any moneys remaining in the Rebate Fund shall, at the written direction of the District, be 
remitted to the then-current owners of the assessed property pro rata according to the amounts 
paid by each with respect to the original Series A Assessments. Notwithstanding any other 
provision hereof, moneys in the Rebate Fund shall not constitute part of the Trnst Estate. 
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Section 3 .14 Investment of and Security for Funds. 

(a) Money held for the credit of the Bond Fund and the Reserve Fund shall, as 
nearly as practicable, be continuously invested and reinvested by the Trnstee in Governmental 
Obligations. 

(b) Money held for the credit of the Acquisition and Constrnction Fund, the 
Assessment Fund, the Costs of Issuance Fund and the Rebate Fund shall, as nearly as practicable, 
be continuously invested and reinvested by the Trustee in Permitted Investments as directed in an 
Officer's Certificate. 

(c) The Trnstee shall sell or present for redemption any obligations so 
purchased as an investment pursuant hereto whenever it shall be necessary to do so in order to 
provide money to make any payment or transfer of money required hereby. Investments shall 
mature, or shall be subject to redemption by the owner thereof at the option of such owner 
without penalty, not later than the respective dates when such money is expected to be required 
for the purpose intended. Obligations so purchased as an investment of any money credited to 
any fund established pursuant hereto shall be deemed at all times to be a part of such fund. Other 
than income and gain credited to the Reserve Fund, which shall be applied pursuant to subsection 
( c) of Section 3 .11 hereof, income accruing on obligations so purchased and any gain realized 
from such investments shall be credited to such fund and any losses resulting from such 
investment shall be charged to such fund. 

( d) All money held by the Trnstee pursuant hereto shall be continuously 
secured in the manner and to the fullest extent then required by any applicable State or Federal 
laws and regulations regarding the secmity for, or granting a preference in the case of, the 
deposit of trust funds. The Trnstee may make any investment pennitted by this Indenture 
through or with its own commercial banking or investment departments. The Trustee shall not 
be liable for any loss resulting from any such investment excepting only such losses as may have 
resulted from its own negligence or willful misconduct. 

(e) All investments in the funds and accounts established pursuant to this 
Indenture shall be valued at fair market value by the Trustee. 

(f) Except as otherwise expressly provided herein, any amounts remaining in 
the funds or accounts established hereby after payment in full (or provision for such payment) of 
the Bonds, the fees and expenses of the Trustee, the annual fees and all other amounts required to 
be paid pursuant hereto (including payments into the Rebate Fund and to the United States of 
America) will be paid to or at the direction of the Dist1ict, and the District shall record a release 
and satisfaction of any unpaid balances of the Assessments (which are not then delinquent) in the 
public records of Maricopa County, Arizona. 

ARTICLE IV 
REDEMPTION OF BONDS 

Section 4.1 Optional Redemption. The Series A Bonds are not subject to call for 
redemption at the option of the District prior to J u]y 1, 2027. Thereafter, Series A Bonds are 
subject to call for redemption prior to maturity, at the option of the District, on any January 1st or 
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July 1st, in whole or in part, in Authorized Denominations, by the payment of the principal 
amount of each Bond called for redemption plus accrued interest to the date fixed for 
redemption, but without premium. The Series B Bonds are subject to call for redemption (i) in 
whole at any time at the option of the District in connection with a refunding of the Series B 
Bonds which results in reduction of the Series B Assessments or (ii) in whole or in part on any 
Interest Payment Date following payment in full of the Series A Bonds or provision for payment 
in full of the Series A Bonds in accordance with Section 5 .1 hereof, by payment of the principal 
amount of each Series B Bond called for redemption plus accrued and unpaid interest to the date 
fixed for redemption, but without premium. 

Section 4.2 Extraordinary Mandatory Redemption. The Series A Bonds are subject to 
extraordinary mandatory redemption, in whole or in part, in Authmized Denominations, on any 
Interest Payment Date determined by the District, from moneys deposited in the Redemption 
Account of the Bond Fund pursuant to the provisions of subsections (a) and (b) of Section 3.5 
and Section 3 .11 ( c) and (d) hereof by the payment of the principal amount of each such Series A 
Bond called for redemption plus accrued and unpaid interest to the date of redemption, but 
without premium. The Series B Bonds are subject to extraordinary mandatory redemption, in 
whole or in part, in Authorized Denominations, on any Interest Payment Date determined by the 
District, from moneys deposited in the Redemption Account of the Bond Fund pursuant to the 
provisions of subsections (a), (b) and (i) of Section 3.5 and subsection (e) of Section 3.11 hereof 
by the payment of the principal amount of each such Series B Bond called for redemption plus 
accrued interest to the date of redemption, but without premium. 

Section 4.3 Mandatory Redemption from Sinking Fund Installments. The Series A 
Bonds maturing on July 1, 2041 are subject to mandatory sinking fund redemption at a 
Redemption Price equal to the principal amount of the Series A Bonds to be redeemed, plus 
accrued interest to the redemption date, but without premium, on July 1st in each of the years 
and in the amounts as follows: 

Year Year 
(July 1) Principal Amount (July 1) Principal Amount 

2019 $ 310,000 2031 $ 700.000 

2020 330,000 2032 750,000 

2021 360,000 2033 810,000 

2022 380,000 2034 860,000 

2023 410,000 2035 920,000 

2024 440,000 2036 990,000 

2025 470,000 2037 1,060,000 

2026 500,000 2038 1,130,000 

2027 540,000 2039 1,210,000 

2028 570,000 2040 1,290,000 
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2029 

2030 

*final maturity 

610,000 

660,000 

2041 1,380,000 

Whenever Se1ies A Bonds subject to mandatory sinking fund redemption are delivered to 
the Trustee for cancellation, the principal amount of the Series A Bonds of any Stated Matmity 
so retired shall satisfy and, to the extent practicable, be credited against the mandatory 
redemption requirements for such Stated Maturity on a pro rata basis, provided, however, that 
any remaining mandatory redemption requirements with respect to the Series A Bonds shall be in 
Authorized Denominations. 

Section 4.4 Notice to Trustee. The District shall, at least sixty (60) days prior to any 
Redemption Date pursuant to Sections 4.1 or 4.2 hereof (unless a shorter notice shall be 
satisfactory to the Trustee), notify the Trustee in writing of such Redemption Date and of the 
principal amount of the Bonds to be redeemed. 

Section 4.5 Selection of Bonds to be Redeemed. If less than all the Outstanding 
Bonds of any series are to be redeemed, the particular Bonds of such series to be redeemed shall 
be selected not less than forty-five (45) days prior to the Redemption Date by the Trustee, as 
nearly as practicable, from Bonds of such series in Authorized Denominations of each maturity 
in the same proportion as the outstanding principal amount of Bonds of that maturity bears to the 
total outstanding principal amount of all Bonds of all maturities, and by lot within each maturity. 

Section 4.6 Notice of Redemption. 

(a) Notice of redemption shall be given by first class mail, postage prepaid, by 
the Trustee in the name and at the expense of the District, not less than thirty (30) nor more than 
sixty (60) days prior to the Redemption Date, to each Registered Owner of Bonds to be 
redeemed, at his address appearing in the Bond Register. 

(b) All notices ofredemption shall include a statement as to: 

(i) the Redemption Date, 

(ii) the Redemption Price, 

(iii) the principal amount of each series of Bonds to be redeemed and, 
if less than all Outstanding Bonds of a series are to be redeemed, the identification (and, in the 
case of partial redemption, the respective principal amounts) to be redeemed, 

(iv) that on the Redemption Date, the Redemption Price of each of the 
Bonds to be redeemed will become due and payable and that the interest thereon shall cease to 
accrue from and after said date, and 

(v) that Bonds to be redeemed are to be surrendered to the Paying 
Agent at the Place of Payment for payment of the Redemption Price plus accrued interest, and 
the address of such Paying Agent. 
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( c) If, at the time of mailing of any notice of optional redemption pursuant to 
Section 4.1 hereof, there shall not be on deposit with the Trustee moneys sufficient to redeem all 
the Bonds called for redemption, such notice shall state that such redemption is conditioned upon 
the deposit of the redemption moneys with the Trustee not later than the opening of business on 
the Redemption Date and that such notice shall be of no effect unless such moneys are so 
deposited. 

( d) Notices of redemption of Series A Bonds shall also be sent pursuant to this 
Section for receipt no later than the close of business on the second Business Day following the 
mailing of such notice by (1) registered or certified mail, (2) overnight delivery service, or (3) 
facsimile transmission, to the Municipal Securities Rulemaking Board through its Electronic 
Municipal Market Access system not less than thirty (30) days prior to the date fixed for 
redemption. The failure to mail any such notice or any defect in any such notice so mailed, shall 
not affect the sufficiency of such notice or the redemption othenvise effected by such notice. 

Section 4. 7 Deposit of Redemption Price and Interest. On or before the Business Day 
preceding the mailing of any notice required by Section 4.6 hereof with regard to redemption of 
any Bonds pursuant to Sections 4.2 or 4.3 hereof, there shall be on deposit with the Trustee an 
amount of money which, together with any amounts in the Assessment Fund, the Bond Fund and 
the Reserve Fund available for such purpose, will be sufficient to pay the Redemption Price of 
the Bonds then to be redeemed and interest, if any, accrued thereon to the Redemption Date. 
Such money and amounts shall be segregated and shall be held in trust for the benefit of the 
Registered Owners entitled to such Redemption Price and shall not be deemed to be part of the 
Trust Estate. 

Section 4.8 Bonds Payable on Redemption Date. 

(a) Notice of redemption having been given as aforesaid, the Bonds so to be 
redeemed shall, on the Redemption Date, become due and payable at the Redemption Price 
therein specified, and from and after such date (unless the District shall default in the payment of 
the Redemption Price) such Bonds shall cease to bear interest and shall cease to be governed by 
or receive the benefits of this Indenture. Upon surrender of any such Bond for redemption in 
accordance with said notice, such Bond shall be paid by the District at the Redemption Price, but 
solely from the sources herein provided. Installments of interest on Bonds with an Interest 
Payment Date on or prior to the Redemption Date shall be payable to the Registered Owners of 
the Bonds registered as such on the relevant Record Dates according to the terms of such Bonds 
and the provisions of Section 2.1 hereof. 

(b) If any Bond called for redemption shall not be so paid upon surrender 
thereof for redemption, the p1incipal shall, until paid, bear interest from the Redemption Date at 
the rate presc1ibed therefor in such Bond. 

Section 4.9 Bonds Redeemed in Part. Any Bond which is to be redeemed only in part 
shall be surrendered at the designated corporate trust office of the Trustee, and the District shall 
execute, and the Trustee shall authenticate and deliver to the Registered Owner of such Bond, 
without service charge, a new Bond or Bonds of any Authorized Denomination or Authorized 
Denominations requested by such Registered Owner in an aggregate principal amount equal to 
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and in exchange for the unredeemed principal portion of the Bond so sunendered, provided that, 
if as a result of such redemption, the aggregate principal amount of the Bonds remaining 
Outstanding is other than an Authorized Denomination, the Trustee shall issue and deliver one 
Bond representing the portion of the Outstanding Bonds which is not an Authorized 
Denomination, which shall be the first Bond redeemed in connection with the succeeding 
redemption of Bonds of that series. 

Section 4.10 Reports by Trustee. As soon as possible after January 1st and July 1st of 
each year, commencing July 1, 2017, the Trustee shall provide to the District the balances as of 
such date in each fund established pursuant to this Indenture. 

ARTICLE V 
DISCHARGE OF INDENTURE 

Section 5.1 General. If the District shall pay or cause to be paid, or there shall be 
otherwise paid or provision shall be made for the payment, to or for the Registered Owners, of 
the principal of and interest due or to become due on all Bonds Outstanding pursuant hereto at 
the times and in the maimer stipulated herein, and shall pay or cause to be paid to the Trustee and 
the Paying Agent all sums of moneys due or to become due according to the provisions hereof, 
then these presents and the estate and rights hereby granted shall cease, terminate, and be void, 
whereupon the Trustee at the request of the District shall cancel and discharge the lien hereof, 
except moneys or Bonds held by the Trustee for the payment of the principal of and interest on 
the Bonds. 

Any Bond shall be deemed to be paid within the meaning of this Article when payment of 
the principal of such Bond, plus premium, if any, and interest thereon to the due date thereof 
(whether such due date be by reason of maturity or upon redemption as provided herein, or 
otherwise), either (a) shall have been made or caused to have been made in accordance with the 
tem1s thereof or (b) shall have been provided by (i) hTevocably depositing, in trust, for the 
benefit of the Registered Owners, and inevocably setting aside exclusively for such payment, 
moneys sufficient to make such payment or Government Obligations, maturing as to p1incipal 
and interest in such amount and at such times as will insure the availability of sufficient moneys 
to make such payment, and all necessary and proper fees, compensation and expenses of the 
Trustee and any paying agent pertaining to the Bonds with respect to which such deposit is made 
shall have been paid or the payment thereof provided for to the satisfaction of the Trustee and (ii) 
delivering to the Trustee a ce1iificate from a firm of independent certified public accountants 
certifying to the sufficiency of such deposit. At such times as a Bond shall be deemed to be paid 
pursuant hereto, as aforesaid, it shall no longer be secured by or entitled to the benefits hereof, 
except for the purposes of any such payment from such moneys or Government Obligations. 

Notwithstanding the foregoing, in the case of Bonds, which by their terms may be 
redeemed prior to their stated maturity, no deposit pursuant to the immediately preceding 
paragraph shall be deemed a payment of such Bonds as aforesaid until the Trustee has received a 
written verification from a finn of independent certified public accountants concerning the 
sufficiency thereof and the District shall have given to the Trustee, in fonn satisfactory to the 
Trustee, irrevocable instructions: 
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(a) stating the date when the principal of each such Bond is to be paid, 
whether at maturity or on a redemption date (which shall be any redemption date permitted 
hereby); 

(b) directing the Trustee to call for redemption pursuant hereto any Bonds to 
be redeemed prior to maturity pursuant to the provisions of this Indenture; and 

(c) instructing the Trustee to mail, as soon as practicable, in the manner 
prescribed by Section 4.6 hereof, a notice to the Registered Owners of such Bonds which have 
been selected for payment that the deposit required by this Section has been made and that such 
Bonds are deemed to have been paid in accordance with this Article and stating the maturity or 
redemption date upon which moneys are to be available for the payment of the principal or 
redemption price, if applicable, on said Bonds. 

Any moneys so deposited as provided in this Article may at the direction of the Distlict 
also be invested and reinvested in Government Obligations, maturing in the amounts and times 
as hereinbefore set forth, and all income from all Government Obligations which is not required 
for the payment of the Bonds and interest thereon with respect to which such moneys shall have 
been so deposited, shall be deposited in the appropriate accounts of the Bond Fund as and when 
realized and collected for use and application as are other moneys deposited in that fond; 
provided, however, that before any excess moneys shall be deposited in the Bond Fund, the 
Trustee shall first obtain a written verification from a finn of independent ce1iified public 
accountants that the moneys remaining on deposit and invested in Government Obligations after 
such transfer to the Bond Fund shall be sufficient in amount to pay principal and interest on the 
Bonds when due and payable. 

Notwithstanding any provision of any other A1iicle hereof which may be contrary to the 
provisions of this Article, all moneys or Government Obligations set aside and held in trust 
pursuant to the provisions of this Article for the payment of Bonds (including interest thereon) 
shall be applied to and used solely for the payment of the particular Bonds (including interest 
thereon) with respect to which such moneys or Government Obligations have been so set aside in 
trust. 

Anything herein to the contrary notwithstanding, if moneys or Government Obligations 
have been deposited or set aside with the Trustee pursuant to this Article for the payment of 
Bonds and such Bonds shall not have in fact been actually paid in foll, no amendment to the 
provisions of this Article shall be made without the consent of the Registered Owner of each 
Bond affected thereby. 

ARTICLE VI 
DEFAULTS AND REMEDIES 

Section 6.1 Events of Default. Each of the following is hereby defined as and shall be 
deemed an "Event a/Default": 

(a) failure to pay the p1incipal of or interest on any of the Bonds when the 
same becomes due and payable; provided, however, that so long as there is no failure to pay 
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principal of or interest on any Series A Bond when due, a failure to pay interest on a Series B 
Bond when due shall not constitute a default or an Event of Default for the purposes hereof; or 

(b) default in the performance or observance of any covenant, agreement or 
obligation of the District (other than as described in subsection (a) above) contained in this 
Indenture, and failure to cure any such default within thirty (30) days following receipt by the 
District of written notice of default from the Trustee or the Registered Owners of at least twenty­
five percent (25%) in aggregate principal amount of the Outstanding Series A Bonds, provided, 
with respect to any failure covered by this subsection (b ), no Event of Default will be deemed to 
have occurred so long as a course of action adequate to remedy such failure has been 
commenced within such 30-day period and shall thereafter be diligently prosecuted to 
completion and the default cured thereby; or 

(c) a default by the Developer or any of the Landowners in the perfom1ance 
of any obligation or covenant contained in the Development Agreement, the Deed of Trust or the 
Collateral Assignment. 

Section 6.2 Suits for Enforcement; Mandamus. 

(a) The Trustee in its discretion, subject to the provisions of Section 7.2 
hereof: may proceed to protect and enforce its rights and the rights of the Registered Owners 
pursuant to this Indenture by a suit, action, or proceeding in equity or at law or otherwise, 
whether for the specific performance of any covenant or agreement contained in this Indenture or 
in aid of the execution of any power granted in this Indenture or for the enforcement of any other 
legal, equitable, or other remedy, as the Trustee, being advised by counsel, shall deem most 
effectual to protect and enforce any of the rights of the Trustee or the Registered Owners. 

(b) In addition to all rights and remedies of any Registered Owner of Bonds 
provided herein, in the event the District defaults in the payment of the principal of or interest on 
any of the Bonds when due, or defaults in the observance or performance of any of the 
covenants, conditions, or obligations set forth in the Series A Assessment Resolution, the Series 
B Assessment Resolution or this Indenture, the Trustee shall be entitled to a writ of mandanms 
issued by a court of proper jurisdiction compelling and requiring the directors and other officers 
of the District to observe and perfonn any covenant, obligation, or condition prescribed in the 
Series A Assessment Resolution, the Series B Assessment Resolution or this Indenture, as the 
case maybe. 

(c) Notwithstanding any prov1s10n of this Indenture, no default described 
herein shall result in an acceleration of the payment of the principal of or interest on the Bonds. 

( d) The Trustee will also have the right to exercise any and all rights and 
remedies available pursuant to the Deed of Trust. 
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Section 6.3 
Judgment. 

(a) 

Covenant to Pay Trustee Amounts Due on Bonds and Right of Trustee to 

If: 

(i) default occurs in the payment of any interest on any Bond when 
such interest becomes due and payable in accordance with the provisions hereof, or 

(ii) default occurs in the payment of the principal of any Bond at its 
Maturity, 

then upon demand of the Trustee, the District shall pay or cause to be paid to the Trustee for the 
benefit of the Registered Owners of such Bonds but solely from Pledged Revenues the amount 
so due and payable on the Bonds for principal and interest and, in addition thereto, such further 
necessary, reasonable and customary amounts as shall be sufficient to cover the costs and 
expenses of administration and collection, including the reasonable compensation, expenses, 
disbursements, and advances of the Trustee and its agents and counsel. If the Distiict fails to pay 
or cause to be paid such amounts fotihwith upon such demand, the Trustee, in its own name and 
as trustee of an express trust, shall be entitled to sue for and recover judgment against the District 
for the amount then so due and unpaid, provided, however, such judgment shall be payable 
solely from Pledged Revenues. 

(b) No recovery of any such judgment upon any property of the Distiict shall 
affect or impair the lien of this Indenture upon the Trust Estate or any rights, powers, or remedies 
of the Trustee pursuant hereto, or any rights, powers, or remedies of the Registered Owners of 
the Bonds. 

Section 6.4 Application of Money Collected. Any money collected by the Trustee 
pursuant to this Article together with any other sums then held by the Trustee as part of the Trust 
Estate, shall be applied in the following order, at the date or dates fixed by the Trustee and, in 
case of the distribution of such money on account of principal or interest upon presentation of the 
Bonds and the notation thereon of the payment if only partially paid and upon surrender thereof 
if fully paid: 

(a) First: To the payment of all unpaid amounts due the Trustee pursuant to 
Section 7.6 hereof; 

(b) Second: To the payment of the \Vhole amount then due and unpaid upon 
the Outstanding Series A Bonds, for principal of and interest on the Series A Bonds and with 
interest (to the extent that such interest has been collected by the Trnstee or a sum sufficient 
therefor has been so collected and payment thereof is legally enforceable at the respective rate or 
rates prescribed therefor in the Series A Bonds) on overdue principal, and in case such proceeds 
shall be insufficient to pay in full the whole amount then due and unpaid upon such Series A 
Bonds, then to the payment of such principal and interest without any preference or priority, 
ratably according to the aggregate amount so due; and 

(c) Third: To the payment of the whole amount then due and unpaid upon the 
Outstanding Series B Bonds, for principal of and interest on the Series B Bonds and with interest 
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(to the extent that such interest has been collected by the Trustee or a sum sufficient therefor has 
been so collected and payment thereof is legally enforceable at the respective rate or rates 
prescribed therefor in the Series B Bonds) on overdue principal, and in case such proceeds shall 
be insufficient to pay in full the whole amount then due and unpaid upon such Series B Bonds, 
then to the payment of such principal and interest without any preference or priority, ratably 
according to the aggregate amount so due; and 

( d) Fourth: To the payment of the remainder, if any, to the District, or to 
whosoever may be lawfully entitled to receive the same, or as a court of competent jurisdiction 
may direct. 

Section 6.5 Trustee May File Proofs of Claim. 

(a) In case of the pendency of any receivership, insolvency, liquidation, 
bankruptcy, reorganization, arrangement, adjustment, composition, or other judicial proceeding 
relative to the District, the property of the District, the Landowners, or the property of the 
Landowners, the Trustee (iITespective of whether the p1incipal of the Bonds shall then be due 
and payable, as therein expressed or otherwise, and irrespective of whether the Trustee shall have 
made any demand on the District for the payment of overdue principal or interest) shall be 
entitled and empowered, by intervention in such proceeding or otherwise, 

(i) to file and prove a claim for the whole amount of principal and 
interest owing and unpaid in respect of the Outstanding Bonds and to file such other papers or 
documents as may be necessary or advisable in order to have the claims of the Trustee (including 
any claim for the reasonable compensation, expenses, disbursements, and advances of the 
Trustee, its agents and counsel) and of the Registered Owners allowed in such judicial 
proceeding, and 

(ii) to collect and receive any money or other property payable or 
deliverable on any such claims and to distribute the same; 

and any custodian, receiver, assignee, trustee, liquidator, sequestrator, or other similar official in 
any such judicial proceeding is hereby authorized by each Registered Owner to make such 
payments to the Trustee, and in the event that the Trustee shall consent to the making of such 
payments directly to the Registered Owners, to pay to the Trustee any amount due to it for the 
reasonable compensation, expenses, disbursements, and advances of the Trustee, its agents and 
counsel, and any other amounts due the Trustee pursuant to Section 7.6 hereof. 

(b) Nothing herein contained shall be deemed to authorize the Trustee to 
autho1ize or consent to or accept or adopt on behalf of any Registered Owner any plan of 
reorganization, arrangement, adjustment, or composition affecting the Bonds or the rights of any 
Registered Owner thereof, or to authorize the Trustee to vote in respect of the claim of any 
Registered Owner in any such proceeding, provided that the Trustee may do so at the direction of 
the holders of a majority in principal amount of the Series A Bonds then Outstanding. 

Section 6.6 Trustee May Enforce Claims Without Possession of Bonds. All rights of 
action and claims pursuant hereto or with respect to the Bonds may be prosecuted and enforced 
by the Trustee without the possession of any of the Bonds or the production thereof in any 
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proceeding relating thereto, and any such proceeding instituted by the Trustee shall be brought in 
its own name as trustee of an express trust. Any recovery of judgment shall, after provision for 
the payment of the reasonable compensation, expenses, disbursements, and advances of the 
Trustee, its agents and counsel, be for the ratable benefit of the Registered Owners of the Bonds 
in respect of which such judgment has been recovered. 

Section 6.7 Unconditional Right of Registered Owners to Receive Principal and 
Interest. Notwithstanding any other provision in this Indenture, the Registered Owner of any 
Bond shall have the right which is absolute and unconditional to receive, after payment of all 
amounts due to the Trustee pursuant hereto, payment of the principal of and (subject to Section 
6.4 hereof) interest on any such Bond on the respective Stated Maturities expressed in such Bond 
( or, in the case of redemption, on the Redemption Date) solely from Pledged Revenues, and to 
institute suit for the enforcement of any such payment, and such rights shall not be impaired 
without the consent of such Registered Owner; provided, however, that no Registered Owner 
shall be entitled to take any action or institute any such suit to enforce the payment of his Bonds, 
whether for principal, interest, if and to the extent that the taking of such action or the institution 
or prosecution of any such suit or the entry of judgment therein would under applicable law 
result in a surrender, impainnent, waiver, or loss of the lien of this Indenture upon the Trust 
Estate, or any part thereof, as security for Bonds held by any other Registered Owner. 

Section 6.8 Rights and Remedies Cumulative. No right or remedy herein conferred 
upon or reserved to the Trustee or the Registered Owners is intended to be exclusive of any other 
right or remedy, and every right and remedy shall, to the extent permitted by law, be cumulative 
and in addition to every other right and remedy given herein or now or hereafter existing at law 
or in equity or otherwise. Except as otherwise provided herein with regard to the rights or 
remedies of Registered Owners, the asse1iion or employment of any right or remedy pursuant 
hereto, or otherwise, shall not prevent the concurrent assertion or employment of any other 
appropriate right or remedy. 

Section 6.9 Delay or Omission Not Waiver. No delay or omission of the Trustee or 
any Registered Owner of any Bond to exercise any right or remedy accruing upon a default 
described in this Article shall impair any such 1ight or remedy or constitute a waiver of any such 
default or acquiescence therein. Every right and remedy given by this Article or by law to the 
Trustee or the Registered Owners may be exercised from time to time, and as often as may be 
deemed expedient, by the Trustee or by the Registered Owners, as the case may be. 

Section 6.10 Control by Registered Owners. 

(a) The Registered Owners of a majority in aggregate principal amount of any 
series of the Outstanding Bonds affected thereby shall have the right (subject to providing 
indemnity acceptable to the Trustee) 

(i) to require the Trustee to proceed to enforce this Indenture, either 
by judicial proceedings for the enforcement of the payment of the Bonds of such series and the 
foreclosure of this Indenture, the sale of the Trust Estate pursuant to the Deed of Trust, or 
otherwise; and 
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(ii) to direct the time, method, and place of conducting any proceeding 
for any remedy available to the Trustee, or exercising any trust or power conferred upon the 
Trnstee hereby, provided that: 

(A) such direction shall not be in conflict with any rule of law 
or this Indenture, 

(B) the Trustee may take any other action deemed proper by the 
Trustee which is not inconsistent with such direction, 

(C) the Trustee shall not detennine that the action so directed 
would be unjustly prejudicial to the Registered Owners not taking part in such direction, and 

(D) if the remedy requires the consent of a certain number of 
the Registered Owners, such consent has been provided. 

(b) In the event the Registered Owners of a majority in principal amount of 
the Outstanding Series A Bonds and the Registered Owners of a majority in principal amount of 
the Outstanding Series B Bonds have given directions to the Trnstee, the Trustee shall accept and 
act upon the same to the extent not inconsistent or conflicting. In the event and to the extent of 
any inconsistency or conflict, the Trnstee shall accept and act upon the directions of the 
Registered Owners of a majority in p1incipal amount of the Se1ies A Bonds. 

(c) Before taking action pursuant to this Section, the Trnstee may require that 
a satisfactory indemnity bond be furnished to it for the reimbursement of all expenses which it 
may incur and to protect it against all liability by reason of any action so taken, except liability 
which is adjudicated to have resulted from its negligence or willful misconduct. The Trnstee 
may take action without that indemnity, and in that case, the District shall reimburse the Trustee 
for all of the expenses of the Trustee pursuant to Section 7.6 hereof. 

Section 6.11 Waiver of Past Defaults. 

(a) Before any judgment or decree for payment of money due has been 
obtained by the Trustee as provided in this Article, the Registered Owners of not less than a 
majority in aggregate principal amount of any series of the Outstanding Bonds affected thereby 
may, by Act of such Registered Owners delivered to the Trnstee and the District, on behalf of the 
Registered Owners of all the Bonds of such series, waive any past default with respect to the 
Indenture or the Bonds and its consequences, except a default in respect of a covenant or 
provision hereof which pursuant to Section 8.2 of this Indenture cannot be modified or amended 
without the consent of the Registered Owner of each Outstanding Bond affected. 

(b) Upon any such waiver, such default shall cease to exist for every purpose 
of this Indenture, but no such waiver shall extend to any subsequent or other default or impair 
any right consequent thereon. 

Section 6.12 Undertaking for Costs. All parties to this Indenture agree, and each 
Registered Owner of any Bond by his acceptance thereof shall be deemed to have agreed, that 
any comi may in its discretion require, in any suit for the enforcement of any right or remedy 

DMWEST #14611773 v9 43 

Confidential Cahava0019981 
APP214



pursuant to this Indenture, or in any suit against the Trustee for any action taken or omitted by it 
as Trustee, the filing by any party litigant in such suit of an undertaking to pay the costs of such 
suit, and that such court may in its discretion assess reasonable costs against any party litigant in 
such suit, having due regard to the merits and good faith of the claims or defenses made by such 
party litigant; but the provisions of this Section shall not apply to any suit instituted by or against 
the Trustee, to any suit instituted by any Registered Owner, or group of Registered Owners of 
any series of the Bonds affected thereby, holding in the aggregate more than ten percent (10%) in 
principal amount of the Outstanding Bonds, or to any suit instituted by any Registered Owner for 
the enforcement of the payment of the principal of or interest on any Bond on or after the Stated 
Maturity expressed in such Bond (or, in the case of redemption, on or after the Redemption 
Date). 

Section 6.13 Remedies Subject to Applicable Law. All rights, remedies, and powers 
provided by this Article may be exercised only to the extent that the exercise thereof does not 
violate any applicable provision of law in the premises, and the provisions of this Article are 
intended to be subject to all applicable mandatory provisions of law which may be controlling in 
the premises and to be limited to the extent necessary so that they will not render this Indenture 
invalid, unenforceable, or not entitled to be recorded, registered, or filed pursuant to the 
provisions of any applicable law. 

Section 7.1 

ARTICLE VII 
THE TRUSTEE 

Certain Duties and Responsibilities. 

(a) The Trustee undertakes to perform such duties and only such duties as are 
specifically set forth in this Indenture, and no implied covenants or obligations shall be read into 
this Indenture against the Trustee. In the absence of bad faith on its part, the Trustee may 
conclusively rely, as to the truth of the statements and the coITectness of the opinions expressed 
therein, upon certificates or opinions furnished to the Trustee and conforming to the 
requirements of this Indenture; but in the case of any such certificates or opinions which by any 
provision hereof are specifically required to be furnished to the Trustee, the Trustee shall be 
under a duty to examine the same to detennine whether or not they conform on their face to the 
requirements of this Indenture. 

(b) No provision of this Indenture shall be construed to relieve the Trustee 
from liability for its own negligent action, its own negligent failure to act, or its own wi11ful 
misconduct, except that 

(i) this Subsection shall not be construed to limit the effect of 
Subsection (a) of this Section: 

(ii) the Trustee shall not be liable for any eITor of judgment made in 
good faith by a Responsible Officer, unless it shall be proved that the Trustee was negligent; 

(iii) the Trustee shall not be liable with respect to any action taken or 
omitted to be taken by it in good faith in accordance with the direction of the Registered Owners 
of a majority in principal amount of the Outstanding Bonds of any series or to the time, method, 
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and place of conducting any proceeding for any remedy available to the Trustee, or exercising 
any trust or power conferred upon the Trustee, pursuant to this Indenture; and 

(iv) no provision of this Indenture shall require the Trustee to expend 
or risk its own funds or otherwise incur any financial liability in the performance of any of its 
duties pursuant hereto, or in the exercise of any of its rights or powers, unless it is provided 
indemnity in connection therewith as provided in Section 7.2(e) hereof. 

(c) \Vhether or not therein expressly so provided, every prov1s10n of this 
Indenture relating to the conduct or affecting the liability of or affording protection to the Trustee 
shall be subject to the provisions of this Section. 

Section 7.2 Ce1iain Rights of Trustee. Except as otherwise provided in Section 7.1 
hereof: 

(a) the Trustee may rely and shall be protected in acting or refraining from 
acting upon: 

(i) any resolution, ce1iificate, statement, instrument, opinion, report, 
notice, request, direction, consent, order, bond, telex or other paper, document, or 
communication reasonably believed by it to be genuine and to have been signed or presented by 
the proper Persons; and 

(ii) failure of the Trustee to receive any such paper, document, or 
communication, if prior receipt thereof is required by this Indenture before the Trustee is to take 
or refrain from taking any action; 

(b) any request or direction of the District mentioned herein shall be 
sufficiently evidenced by a District Request, and any order or resolution of the Board may be 
sufficiently evidenced by a Board Resolution: 

(c) whenever in the administration of this Indenture the Trustee shall deem it 
desirable that a matter be proved or established prior to taking, suffering, or omitting any action 
pursuant hereto, the Trustee (unless other evidence be herein specifically prescribed) may, in the 
absence of bad faith on its part, rely upon an Officers' Certificate; 

(d) the Trustee may consult with legal counsel and the w1itten advice of such 
counsel shall be full and complete authorization and protection in respect of any action taken, 
suffered, or omitted by the Trustee pursuant hereto in good faith and in reliance thereon; 

(e) the Trustee shall be under no obligation to exercise any of the rights or 
powers vested in it by this Indenture at the request or direction of any of the Registered Owners 
pursuant to this Indenture, unless such Registered Owners shall have offered to the Trustee 
security or indemnity satisfactory to the Trustee against the costs, expenses, and liabilities which 
might be incurred by it in compliance with such request or direction; 

(f) the Trustee shall not be bound to make any investigation into the facts or 
matters stated in any resolution, certificate, statement, instrument, opinion, report, notice, 
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request, direction, consent, order, bond, or other paper document (including particularly, but not 
by way of limitation) acts, Board Resolutions, District Requests and Officers' Certificates, but 
the Trnstee, in its discretion, may make such furiher inquiry or investigation, into such facts or 
matters as it may see fit, and, if the Trnstee shall detennine to make such further inquiry or 
investigation, it shall be entitled to examine the books, records, and premises of the District, 
personally or by agent or attorney; and 

(g) the Trnstee may execute any of the trnsts or powers pursuant hereto or 
perform any duties pursuant hereto either directly or by or through agents or attorneys, and the 
Trnstee shall not be responsible for any misconduct or negligence on the part of any agent or 
attorney appointed, with due care by it pursuant hereto. 

Section 7.3 Not Responsible for Recitals or Application of Proceeds. The recitals 
contained herein and in the Bonds, except the certificate of authentication on the Bonds, shall be 
taken as the statements of the District, and the Trustee assumes no responsibility for their 
correctness. The Trustee makes no representations as to the value or condition of the Trust 
Estate or any part thereof, or as to the title of the District thereto or as to the security afforded 
thereby or hereby, or as to the validity or genuineness of any securities at any time pledged and 
deposited with the Trustee pursuant hereto, or as to the validity or sufficiency of this Indenture or 
of the Bonds. The Trustee shall not be accountable for the use or application by the District of 
the Bonds or the proceeds thereo[ 

Section 7.4 May Hold Bonds. The Trustee, any Paying Agent and any other agent 
appointed pursuant hereto, in its individual or any other capacity, may become the owner or 
pledgee of Bonds and may otherwise deal with the District with the same rights it would have if 
it were not the Trustee, the Paying Agent or such other agent. 

Section 7.5 Money Held in Trust. Money held by the Trnstee pursuant hereto need 
not be segregated from other funds except to the extent required by law or the provisions of this 
Indenture. The Trnstee shall have no liability for interest on any money received by it pursuant 
hereto except as otherwise agreed with the District. 

Section 7.6 Compensation and Reimbursement. 

(a) The District shall: 

(i) pay to the Trustee from time to time reasonable compensation for 
all services rendered by it pursuant hereto, and 

(ii) except as otherwise expressly provided herein, reimburse the 
Trustee upon its request for all necessary, customary and reasonable expenses, disbursements, 
and advances incurred or made by the Trustee in direct accordance with any provisions of this 
Indenture (including the reasonable compensation and the expenses and disbursements of its 
agents and counsel), except any such expense, disbursement, or advance as may be attributable 
to the Trustee's negligence or bad faith. 

(b) As security for the performance of the obligations of the District pursuant 
to this Section, the Trustee shall be secured pursuant to this Indenture by a lien and for the 
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payment of such compensation, expenses, reimbursements, and indemnity the Trustee shall have 
the right to use and apply any trust funds held by it pursuant hereto after payment of other 
amounts due pursuant hereto as provided herein. 

Section 7. 7 Corporate Trustee Required; Eligibility. There shall at all times be a 
trustee for the purposes of this Indenture which shall be a bank or trust company organized and 
doing business pursuant to the laws of the United States or of any state, authorized pursuant to 
such laws to exercise corporate trust powers, having a combined capital and surplus of at least 
$50,000,000, subject to supervision or examination by Federal or State authority. If such 
corporation publishes rep01is of condition at least annually, pursuant to law or to the 
requirements of such supervising or examining authority, then for the purposes of this section the 
combined capital and surplus of such corporation shall be deemed to be its combined capital and 
surplus as set fo1ih in its most recent report of condition so published. If at any time the Trustee 
shall cease to be eligible in accordance with the provisions of this Section, it shall resign 
immediately in the manner and with the effect hereinafter specified in this Article. 

Section 7.8 Resignation and Removal; Appointment of Successor. 

(a) No resignation or removal of the Trnstee and no appointment of a 
successor Trustee pursuant to this Article shall become effective until the acceptance of 
appointment by the successor Trnstee pursuant to the provisions of Section 7.9 hereof. 

(b) The Trustee may resign at any time by giving written notice thereof to the 
District. If an instrument of acceptance by a successor Trnstee shall not have been delivered to 
the Trustee within thirty (30) days after the giving of such notice of resignation, the resigning 
Trustee may petition any court of competent jurisdiction for the appointment of a successor 
Trustee. 

( c) The Trustee may be removed at any time by Act of the Registered Owners 
of a majority in principal amount of the Outstanding Bonds, delivered to the Trustee and the 
District. 

( d) If at any time: 

(i) the Trustee shall cease to be eligible pursuant to the provisions of 
Section 7.7 hereof or, provided no Event of Default has occurred and is continuing, the District 
by Board Resolution shall request the resignation of the Trustee for any reason, or 

(ii) the Trustee shall become incapable of acting or shall be adjudged 
insolvent or a receiver of the Trustee or of its property shall be appointed or any public officer 
shall take charge or control of the Trustee or of its property or affairs for the purpose of 
rehabilitation, conservation, or liquidation, then, in any such case, the Distiict by Board 
Resolution may remove the Trustee. 

( e) If the Trnstee shall resign, be removed, or become incapable of acting, the 
District, by Board Resolution, shall promptly appoint a successor Trustee, provided that if an 
Event of Default has occurred and is continuing, the consent of the holders of a majmity ni 
principal amount of the Outstanding Series A Bonds shall be required. In case all or 
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substantially all of the Trust Estate shall be in the possession of a receiver or trustee lawfully 
appointed, such receiver or trustee, by written instrument, may similarly appoint a successor to 
fill such vacancy until a new Trustee shall be so appointed by the Registered Owners of the 
Series A Bonds. If, within one year after such resignation, removal, or incapability, or the 
occun-ence of such vacancy, a successor Trustee shall be appointed by the Registered Owners of 
a majority in principal amount of the Outstanding Series A Bonds and delivered to the District 
and the retiring Trustee, then the successor Trustee so appointed shall, forthwith upon its 
acceptance of such appointment, become the successor Trustee and supersede the successor 
Trustee appointed by the District or by such receiver or trustee. If no successor Trustee shall 
have been so appointed by the District or the Registered Owners and accepted appointment in the 
manner hereinafter provided, any Registered Owner who has been a bona fide Registered Owner 
of a Bond for at least six months may, on behalf of himself and all others similarly situated, 
petition any court of competent jurisdiction for the appointment of a successor Trustee. 

(f) The District shall give notice of each resignation and each removal of the 
Trustee and each appointment of a successor Trustee to the Registered Owners of the Bonds. 
Each notice shall include the name of the successor Trustee and the address of its principal 
corporate trust office. 

Section 7.9 Acceptance of Appointment by Successor. 

(a) Every successor Trnstee shall at all times be qualified and eligible 
pursuant to this Article, including compliance with the provisions set forth in Section 7.7 hereof. 
Every successor trustee appointed pursuant hereto shall execute, acknowledge, and deliver to the 
District and the retiling Trustee an instrument accepting such appointment, and thereupon the 
resignation or removal of the retiring Trustee shall become effective and such successor Trustee, 
without any further act, deed, or conveyance, shall become vested with all the estates, properties, 
rights, powers, trusts, and duties of the retiring Trustee; but, on request of the District or the 
successor Trustee, such refoing Trustee shall, upon payment of its charges, execute and deliver 
an instrument conveying and transfening to such successor Trustee upon the trusts herein 
expressed all the estates, properties, rights, powers, and trnsts of the retiring Trustee, and shall 
duly assign, transfer, and deliver to such successor Trustee all property and money held by such 
retiring Trustee pursuant hereto, subject nevertheless to its lien, if any, provided for in Section 
7 .6 hereof. Upon request of any such successor Trustee, the District shall execute any and all 
instruments for more fully and certainly vesting in and confim1ing to such successor Trustee all 
such estates, properties, rights, powers, and trusts. 

(b) No successor Trustee shall accept its appointment unless at the time of 
such acceptance such successor Trustee shall be qualified and eligible pursuant to this Article. 

Section 7. l O Merger, Conversion, Consolidation, or Succession to Business. Any 
corporation into which the Trustee may be merged or converted or with which it may be 
consolidated, or any corporation resulting from any merger, conversion, or consolidation to 
which the Trustee shall be a party, or any corporation succeeding to all or substantially all of the 
corporate trust business of the Trustee, shall be the successor of the Trustee pursuant hereto, 
provided such corporation shall be otherwise qualified and eligible pursuant to this Article, 
including compliance with the provisions of Section 7. 7 of this Indenture, without the execution 
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or filing of any paper or any further act on the paii of any of the parties hereto. In case any 
Bonds shall have been authenticated, but not delivered, by the Trustee then in office, any 
successor by merger, conversion, or consolidation to such authenticating Trustee may adopt such 
authentication and deliver the Bonds so authenticated with the same effect as if such successor 
Trustee had itself authenticated such Bonds. 

ARTICLE VIII 
SUPPLEMENTAL INDENTURES AND 

AMENDMENTS TO ASSESSMENT RESOLUTION 

Section 8.1 Supplemental Indentures or Amendments to Assessment Resolutions 
Without Consent of Registered Owners. Without the consent of the Registered Owners of any 
Bonds, the District, when authorized by Board Resolution, and the Trustee may from time to 
time enter into one or more indentures supplemental hereto in form satisfactory to the Trustee, or 
the District may amend the Series A Assessment Resolution or the Series B Assessment 
Resolution for any of the following purposes: 

(a) to correct or amplify the description of any property at any time subject to 
the lien of this Indenture, or better to assure, convey, and confirm unto the Trustee any property 
subject or required to be subjected to the lien of this Indenture, or to subject to the lien of this 
Indenture additional property; or 

(b) to add to the conditions, limitations, and restrictions on the authorized 
amount, terms, or purposes of issue, authentication, and delivery of Bonds, as herein set forth, 
and additional conditions, limitations, and restrictions-thereafter to be observed; or 

( c) to evidence the succession of another entity to the District and the 
assumption by any such successor to the covenants of the District contained herein, in the Series 
A Assessment Resolution, the Series B Assessment Resolution or in the Bonds; or 

( d) to add to the covenants of the District for the benefit of the Registered 
Owners of all of the Bonds or to surrender any right or power herein or in the Series A 
Assessment Resolution or the Series B Assessment Resolution conferred upon the District; or 

(e) to cure any ambiguity or to correct or supplement any provision herein or 
in the Series A Assessment Resolution or Series B Assessment Resolution which may be 
inconsistent with any other provision herein or in the Series A Assessment Resolution or the 
Se1ies B Assessment Resolution, as applicable, or to make any other provisions, with respect to 
matters or questions arising pursuant to this Indenture or the applicable Assessment Resolution, 
including any reallocation of the Assessments upon the assessed property in the event of a 
replatting or replattings of all or any portions of the District, which shall not be inconsistent with 
the provisions of this Indenture or the applicable Assessment Resolution, provided such action 
shall not adversely affect the interests of the Registered Owners of the Bonds; or 

(f) to change the Place of Payment where any Bond or the interest on any 
Bond is payable. 
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Section 8.2 Supplemental Indentures or Amendments to the Assessment Resolutions 
With Consent of Registered Owners. 

(a) With the consent of the Registered Owners of not less than a majority in 
aggregate principal amount of the Bonds affected by any such supplemental indenture, by act of 
such Registered Owners delivered to the Dist1ict and the Trustee, the District, when authorized 
by Board Resolution, and the Trustee may enter into an indenture or indentures supplemental 
hereto, for the purpose of adding any provisions to or changing in any manner or eliminating any 
of the provisions of this Indenture, the Se1ies A Assessment Resolution or the Series B 
Assessment Resolution or of modifying in any manner the rights of the Registered Owners of the 
Bonds pursuant to this Indenture or the respective Assessment Resolutions; provided, however, 
that no such supplemental indenture or amendments to either the Series A Assessment 
Resolution or the Series B Assessment Resolution shall, without the consent of the Registered 
Owner of each Outstanding Bond affected thereby: 

(i) change the Stated Maturity of the piincipal of: or any installment 
of interest on, any Bond, or reduce the principal amount of, or the interest on, any Bond, or 
change the coin or currency in which any Bond or the interest on any Bond is payable, or impair 
the right to institute suit for the enforcement of any such payment on or after the Stated Maturity 
thereof ( or, in the case of redemption, on or after the Redemption Date), or reduce the amount or 
extend the time of any Assessment or any other payment required pursuant hereto or pursuant to 
the Se1ies A Assessment Resolution or Series B Assessment Resolution, as applicable, to any 
fund established pursuant hereto; or 

(ii) reduce the percentage in principal amount of the Outstanding 
Bonds the consent of the Registered Owners of which is required for any such supplemental 
indenture or amendment to the Series A Assessment Resolution or the Series B Assessment 
Resolution, as applicable, or the consent of Registered Owners of which is required for any 
waiver provided for in this Indenture of compliance with certain provisions of this Indenture or 
certain defaults and their consequences; or 

(iii) modify or alter the provisions of the proviso to the definition of the 
term "Outstanding"; or 

(iv) modify any of the provisions of this Section, except to increase any 
percentage provided thereby or to provide that ce1iain other provisions of this Indenture cannot 
be modified or waived without the consent of the Registered Owner of each Bond affected 
thereby. 

(b) The Trustee may in its discretion detennine whether or not any Bonds 
would be affected by any supplemental indenture or amendment to the Series A Assessment 
Resolution or the Series B Assessment Resolution, as applicable, and any such detennination 
shall be conclusive upon 

( c) every Registered Owner of Bonds, whether theretofore or thereafter 
authenticated, dated and delivered pursuant hereto. The Trustee shall not be liable for any such 
detem1ination made in good faith. 
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(d) For the purposes of this Section, it shall not be necessary for any action of 
the Registered Owners to approve the particular fom1 of any proposed supplemental indenture or 
any such amendment to the Series A Assessment Resolution or the Series B Assessment 
Resolution, as applicable, but it shall be sufficient if such action shall approve the substance 
thereof. 

Section 8.3 Execution of Supplemental Indentures and Amendments to Assessment 
Resolutions. In executing, or accepting the additional trusts established by, any supplemental 
indenture or amendment to the Series A Assessment Resolution or the Series B Assessment 
Resolution pennitted by this Article or the modification thereby of the trusts established by this 
Indenture, the Trustee shall be entitled to receive and, subject to the provisions of Section 7.1 
hereof, shall be fully protected in relying upon, an Opinion of Counsel stating that the execution 
of such supplemental indenture or adoption of such amendment is authorized or permitted by this 
Indenture. The Trustee may, but shall not be obligated to, enter into any such supplemental 
indenture or be governed by any amended Series A Assessment Resolution or Series B 
Assessment Resolution if such supplemental indenture or amendment affects the Trustee's own 
rights, duties, or immunities pursuant to this Indenture or otherwise. 

Section 8.4 Effect of Supplemental Indentures and Amendments to Assessment 
Resolutions. Upon the approval and execution of any supplemental indenture pursuant to this 
Article, this Indenture shall be modified in accordance therewith and such supplemental 
indenture shall form a part of this Indenture for all purposes, and upon the amendment of the 
Series A Assessment Resolution or the Series B Assessment Resolution pursuant to this Article, 
such assessment resolution shall be modified in accordance therewith, and such amendment shall 
fom1 a part of such assessment resolution for all purposes, and every Registered Owner of Bonds 
theretofore or thereat1er authenticated and delivered pursuant hereto shall be bound thereby. 

Section 8.5 Reference in Bonds to Supplemental Indentures or Amendments to 
Assessment Resolutions. Bonds authenticated and delivered after the execution of any 
supplemental indenture or amendment to the Series A Assessment Resolution or the Series B 
Assessment Resolution pursuant to this Article may bear a notation as to any matter provided for 
in such supplemental indenture or amended assessment resolution. If the District shall so 
determine, new Bonds so modified as to conform to any such supplemental indenture or 
amended assessment resolution may be prepared and executed by the District and authenticated 
and delivered by the Trustee in exchange for Outstanding Bonds. 

ARTICLE IX 
REPRESENTATIONS, WARRANTIES AND 

COVENANTS OF THE DISTRICT 

Section 9.1 Power to Issue Bonds. The District is duly authorized pursuant to the 
Enabling Act and all applicable laws of the State to issue the Bonds, to adopt and execute the 
Indenture and to pledge Pledged Revenues for the benefit of the Bonds. The Bonds and the 
provisions of the Indenture are and will be valid and legally enforceable obligations of the 
District in accordance with their respective terms. The District shall, at all times, to the extent 
pennitted by law, defend, preserve and protect the pledge established by the Indenture and all the 
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1ights of the Registered Owners against all claims and demands of all other Persons 
whomsoever. 

Section 9.2 Levy and Collection of Assessments. 

(a) So long as a particular lot is subject to the Deed of Trust, the District will 
receive and collect when due all Assessments thereon with respect to which the Series A 
Bonds and the Series B Bonds have been issued, the installments thereof, the interest 
thereon, and the penalties accrued with respect thereto, including without limiting the 
generality of the foregoing, the whole of the unpaid principal, interest and penalties 
accrued which become due and payable immediately in the event of a default in the 
payment of any such installment, whether of principal or interest, when due, and to pay 
and disburse such payments to the Trustee as herein provided. 

(b) Once a particular Phase is released from the Deed of Trust, the District 
will enter into an assessment collection agreement with the Treasurer of Maricopa 
County to receive and collect all Assessments with respect to which the Series A Bonds 
and the Series B Bonds have been issued for the lots in such Phase, the installments 
thereon, the interest thereon, and the penalties accrued thereon, including without limiting 
the generality of the foregoing, the whole of the unpaid principal, interest and penalties 
accrued which become due and payable immediately in the event of a default in the 
payment of any such installment, whether of principal or interest, when due, and to pay 
and disburse such payments to the Trustee as herein provided. 

Section 9.3 Lien of Assessment. The Assessments, any interest accruing on the 
Assessments and the penalties and costs of collection of the Assessments shall continue to 
constitute and are hereby declared to be a lien against the properties upon which the Assessments 
are levied within the District from and after the date on which the Series A Assessment 
Resolution or the Se1ies B Assessment Resolution, as applicable, became effective. Said lien 
shall be superior to the lien of any trust deed, mortgage, mechanic's or materialman's lien, or 
other encumbrance, and shall be subordinate only to any lien for general property taxes. Said 
lien shall apply without interruption, change in priority, or alteration in any manner to any 
reduced obligations and shall continue until the Assessment and any interest, penalties, and costs 
thereon are paid in full, notwithstanding any sale of the property for or on account of a 
delinquent general property tax, special tax, other assessment or otherwise, or the issuance of a 
tax deed, an assignment of interest by the District, or a she1iff' s certificate of sale or deed. 

Section 9.4 Default in Payment of Assessments. As further described in the 
Assessment Resolution, in the event a default occurs in the payment of any installment of 
principal or interest of an Assessment levied pursuant to the Series A Assessment Resolution or 
the Series B Assessment Resolution, as applicable, when due, the District shall (a) either declare 
the unpaid amount delinquent and subject to collection or declare the whole of the unpaid 
Assessment immediately due and payable and subject to collection, (b) provide notice of such 
default, and (c) following the lapse of any grace period to remedy the default provided in the 
notice, all as provided in the applicable assessment resolution, the District may immediately 
initiate and diligently pursue to completion a summary sale pursuant to the Enabling Act, of all 
delinquent property in the manner provided for actions to foreclose trust deeds. 
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The remedies provided in this Section for the collection of Assessments and the 
enforcement of liens shall be deemed and construed to be cumulative and the use of any one 
method or means of collection or enforcement shall not deprive the District of the use of any 
other method or means. 

Section 9.5 Special Insolvency Provisions. 

(a) The provisions of this Section 9.5 shall be applicable both before and after the 
commencement, whether voluntary or involuntary, of any case, Proceeding or other action by or 
against any Insolvent Taxpayer. For as long as any Bonds remain Outstanding, in any 
Proceeding involving the District, any Insolvent Taxpayer, the Bonds or the Assessments, the 
District shall be obligated to act in accordance with direction from the Trustee with regard to all 
matters directly or indirectly affecting the Bonds or for as long as any of the Bonds remain 
Outstanding, in any Proceeding involving the District, any Insolvent Taxpayer, the Bonds, the 
Assessments or the Trustee. The Distiict agrees that it shall not be a defense to a breach of the 
foregoing covenant that it has acted upon advice of counsel in not complying with this covenant. 

(b) The District acknowledges and agrees that, although the Bonds were issued by the 
District, the Registered Owners of the Bonds are categorically the party with the ultimate 
financial stake in the transaction and, consequently, the party with a vested and pecuniary 
interest in a Proceeding. In the event of any Proceeding involving any Insolvent Taxpayer: (a) 
the District hereby agrees that it shall follow the direction of the Trustee in making any election, 
giving any consent, commencing any action or filing any motion, claim, obligation, notice or 
application or in taking any other action or position in any Proceeding or in any action related to 
a Proceeding that affects, either directly or indirectly, the Assessments, the Bonds or any rights 
of the Trustee under the Indenture; (b) the District hereby agrees that it shall not make any 
election, give any consent, commence any action or file any motion, claim, obligation, notice or 
application or take any other action or position in any Proceeding or in any action related to a 
Proceeding that affects, either directly or indirectly, the Assessments, the Bonds or any rights of 
the Trustee pursuant to the Indenture that is inconsistent with any direction from the Trustee; (c) 
the Trustee shall have the right, but is not obligated to, (i) vote in any such Proceeding any and 
all claims of the District, or (ii) file any motion, pleading, plan or objection in any such 
Proceeding on behalf of the District, including without limitation, motions seeking relief from 
the automatic stay, dismissal of the Proceeding, valuation of the property belonging to the 
Insolvent Taxpayer, termination of exclusivity, and objections to disclosure statements, plans of 
liquidation or reorganization, and motions for use of cash collateral, seeking approval of sales or 
post-petition financing. If the Trustee chooses to exercise any such rights, the District shall be 
deemed to have appointed the Trustee as its agent and granted to the Trustee an irrevocable 
power of attorney coupled with an interest, and its proxy, for the purpose of exercising any and 
all rights and taking any and all actions available to the District in connection with any 
Proceeding of any Insolvent Taxpayer, including without limitation, the 1ight to file and/or 
prosecute any claims, to propose and prosecute a plan, to vote to accept or reject a plan, and to 
make any election under Section 1111 (b) of the Bankmptcy Code and ( d) the Distiict shall not 
challenge the validity or amount of any claim submitted in such Proceeding by the Trustee in 
good faith or any valuations of the lands owned by any Insolvent Taxpayer submitted by the 
Trustee in good faith in such Proceeding or take any other action in such Proceeding, which is 
adverse to Tmstee's enforcement of the District claim and rights with respect to the Assessments 
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or receipt of adequate protection (as that term is defined in the Bankruptcy Code). Without 
limiting the generality of the foregoing, the District agrees that the Trustee shall have the right (i) 
to file a proof of claim with respect to the Assessments, (ii) to deliver to the District a copy 
thereof, together with evidence of the filing with the appropriate comi or other authority, and (iii) 
to defend any objection filed to said proof of claim. 

Section 9.6 Limited Obligation of District. Notwithstanding anything contained 
elsewhere herein to the contrary, the Bonds, or any other obligation pursuant hereto, are not a 
general obligation of the District but are payable exclusively out of the funds described herein. 
The District shall not be liable for the payment of the Bonds, except to the extent of the funds 
established and received from (a) the Assessments, including Assessments collected through 
foreclosure sales resulting from unpaid Assessments, and (b) moneys on deposit in the Reserve 
Fund, but the District shall be held responsible for the lawful levy of all Assessments, for the 
creation and maintenance and replenishment of the Reserve Fund as provided herein, and for the 
faithful accounting, collection, settlement, and payment of the Assessments. 

Section 9.7 Use of Revenues for Authorized Purposes Only. None of the Pledged 
Revenues shall be used for any purpose other than as provided in this Indenture and no contract 
or contracts shall be entered into or any action taken by the Trustee which is or will be 
inconsistent with the provisions of this Indenture. 

Section 9.8 Books, Records and Reports. The Dist1ict shall keep or cause to be kept 
proper books of record and account in accordance with generally accepted accounting piinciples 
(separate from all other records and accounts) in which complete and co1Tect entries shall be 
made of its transactions relating to the District Improvements, the Developer Improvements and 
the Phase 1 Improvements and which, together with all other books and records of the District, 
including, without limitation, any insurance policies relating to such improvements, shall at all 
times be subject during regular business hours to inspection by the Trustee. The District agrees 
to maintain such records as are necessary to comply with and thereafter comply with the 
provisions of the Continuing Disclosure Undertaking, dated March 1, 2017, executed and 
delivered by the District in connection with the sale of the Bonds. 

Section 9.9 Maintenance of Agencv. The Dist1ict shall maintain an agency at the 
Place of Payment where Bonds of each series may be presented or surrendered for payment, 
where Bonds of each series entitled to be registered, transferred, exchanged, or converted may be 
presented or surrendered for registration, transfer, exchange, or conversion in accordance with 
the provisions hereof, and where notices and demands to or upon the District in respect of the 
Bonds of each series and this Indenture may be served. The Trustee is hereby appointed as 
Paying Agent for the purposes of this Indenture. The District shall give prompt written notice to 
the Trustee of the location, and of any change in the location, of any such agency. If at any time 
the District shall fail to maintain such an agency or shall fail to furnish the Trustee with the 
address thereof, such presentations, surrenders, notices, and demands may be made or served at 
the principal corporate trust office of the Trustee, and the District hereby appoints the Trustee its 
agent to receive all such presentations, surrenders, notices, and demands. 

Section 9.10 Money for Bond Payments to be Held in Trust; Repayment of Unclaimed 
Monev. 
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(a) The District shall cause any Paying Agent other than the Trnstee to 
execute and deliver to the Trnstee an instrnment in which such Paying Agent agrees with the 
Trnstee, subject to the provisions of this Section, that such Paying Agent will: 

(i) hold all sums deposited with it for the payment of principal of or 
interest on the Bonds for the sole benefit of the Registered Owners of such Bonds until such 
sums shall be paid to the Registered Owners or otherwise disposed of as herein provided; and 

(ii) at any time, upon the written request of the Trustee, forthwith pay 
to the Trustee all sums so held in trust by such Paying Agent. 

(b) The District may at any time, for the purpose of obtaining the satisfaction 
and discharge of this Indenture or for any other purpose, by District Request direct any Paying 
Agent to pay to the Trustee all money held by such Paying Agent, such money to be held by the 
Trustee upon the same trusts as those upon which such money was held by such Paying Agent, 
and, upon such payment by any Paying Agent to the Trustee, such Paying Agent shall be 
released from all further liability with respect to such money. 

( c) In the event any check for payment of interest on a Bond is returned to any 
Paying Agent unendorsed or is not presented for payment within two (2) years from its payment 
date or any Bond is not presented for payn1ent of p1incipal at Maturity or Redemption Date, if 
funds sufficient to pay such interest or principal due upon such Bond shall have been made 
available to such Paying Agent for the benefit of the Registered Owner thereof, it shall be the 
duty of such Paying Agent to hold such funds or invest the same in Government Obligations, 
without liability for interest thereon, for the benefit of the Registered Owner of such Bond who 
shall thereafter be restricted exclusively to such funds for any claim of whatever nature relating 
to such Bond or amounts due thereunder. Such obligation of the Paying Agent to hold such 
funds shall continue for two (2) years and six (6) months following the date on which such 
interest or principal payment became due, whether at Maturity or Stated Maturity, or at the 
Redemption Date, or otherwise, at which time such Paying Agent shall surrender such unclaimed 
funds so held to the District, whereupon any claim of whatever nature by the Registered Owner 
of such Bond arising pursuant to such Bond shall be made upon the District. 

Section 9.11 No Loss of Lien on Pledged Revenues. The District shall not do or omit 
to do, or suffer to be done or omit to be done, any matter or thing whatsoever whereby the lien of 
the Bonds on the Pledged Revenues, or any part thereot~ or the priority thereof, would be lost or 
impaired; provided, however, that this Section shall not prohibit the Trustee from transferring 
moneys to the Rebate Fund held by the Trustee. 

Section 9.12 Further Assurances: Recording. The District shall do, execute, 
acknowledge, and deliver all and every such further acts, conveyances, mortgages, financing 
statements, and assurances as shall be reasonably required for accomplishing the purposes of this 
Indenture. The District shall cause this instrument and all supplemental indentures and other 
instruments of further assurance, including all financing statements, to be promptly recorded, 
registered, and filed, and to be kept recorded, registered, and filed, and, when necessary, to re­
record, re-register, and re-file the same, all in such manner and in such places as may be required 
by law, fully to preserve and protect the rights of the Registered Owners and the Trustee 
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pursuant hereto to all property comprising the Trust Estate, and the District shall execute any 
financing statement, continuation statement or other document required for such purposes. 

Section 9 .13 Corporate Existence. For so long as any Bonds are Outstanding pursuant 
hereto, unless othenvise provided by the Enabling Act, the District shall maintain its corporate 
existence for the purposes of the Enabling Act. 

Section 9.14 Compliance with Federal Law. 

(a) The District recognizes that the purchasers and owners of the Bonds will 
have accepted them on, and paid therefor a price which reflects, the understanding that interest 
thereon is excludable from gross income of the owners thereof for Federal income tax purposes 
pursuant to laws in force at the time the Bonds shall have been delivered. The Dist1ict agrees 
that it shall take no action, or fail to take any action, which may render the interest on any of the 
Bonds to be includable in gross income for Federal income tax purposes. The District agrees 
that, to the extent possible pursuant to State law, it will comply with the Federal laws now in 
effect or which shall be adopted in the future which apply to the Bonds and is necessary to 
prevent interest on the Bonds from becoming included as gross income for purposes of 
calculating Federal income taxes. 

(b) The Chairman of the Board of the District or his designee is hereby 
authorized to make ce1iain truthful certifications, representations, agreements and elections as 
required by law and Bond Counsel to assure the purchasers and owners of the Bonds that the 
proceeds of the Bonds will not be used in a manner which would or might result in the Bonds 
being "arbitrage bonds" pursuant to the provisions of Section 148 of the Code or the regulations 
of the United States Treasury Department currently in effect or proposed. The certifications, 
representations and agreements of the Distlict may be made by executing and delivering 
certificates and agreements required by Bond Counsel. The certificates and agreements shall 
constitute an agreement of the District to follow covenants and requirements set forth herein and 
therein which may require the District to take ce1iain actions (including the payment of certain 
amounts to the United States Treasury) or which may prohibit certain actions (including the 
establishment of certain funds) pursuant to certain conditions. 

(c) This instrument may be executed in any number of counterparts, each of 
which as so executed shall be deemed to be an original, but all such counterparts shall together 
constitute but one and the same instrument. 
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IN WITNESS WHEREOF, the paiiies hereto have caused this Indenture to be duly 
executed, and to be effective as of the day and year first above written, which date shall be 
deemed the date hereof for all purposes. 

ATTEST: 

" 

Confidential 

Annie Mathisen 
District Clerk 

CAHAVA SPRINGS REVITALIZATION 
DISTRICT 

By: L~~ 
Name: Dem1is Mathisen 
Its: Chairman 

ZIONS BANK, a division of ZB, National 
Association, as trustee 

Its: Vice President 

[SIGNATURE PAGE TO INDENTURE OF TRUST] 

Cahava0019995 
APP228



EXHIBIT A-1 

FOR.l\1 OF SERIES 2017A BOND 

UNLESS THIS BOND IS PRESENTED BY AN AUTHORIZED REPRESENTATIVE 
OF DTC (AS DEFINED IN THE INDENTURE OF TRUST) TO THE TRUSTEE FOR 
REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND ANY BOND ISSUED 
IS REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS 
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT 
IS MADE TO CEDE & CO. OR TO SUCH OTHER ENTITY AS IS REQUESTED BY AN 
AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE OR OTHER 
USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL 
INASMUCH AS THE REGISTERED OWNER HEREOF, CEDE & CO., HAS AN INTEREST 
HEREIN. 

NOTICE: INITIAL PURCHASERS OF THIS BOND MUST SUBMIT A QUALIFIED 
INVESTOR LETTER PURSUANT TO THE INDENTURE. 

Number: 
R-

UNITED STA TES OF AMERICA 
STATE OF ARIZONA 

CAHAVA SPRINGS REVITALIZATION DISTRICT 
(TOWN OF CAVE CREEK, ARIZONA) 

SPECIAL ASSESSMENT BONDS, SERIES 2017 A 

INTEREST RA TE MATURITY DATE ORIGINAL ISSUE 
DATE 

7.00% July 1, 2041 March 1, 2017 

REGISTERED O\VNER: CEDE & CO. 

Denomination: 
$ -----

CUSIPNO.: 

12773C AAl 

PRINCIPAL AMOUNT: _____________ DOLLARS 

Cahava Springs Revitalization District, a special purpose, tax-levying public 
improvement district for the purposes of the Constitution of the State of Arizona and a municipal 
corporation for ce1iain purposes of the laws of the State of Arizona (the "District"), fom1ed 
pursuant to Title 48, Chapter 39, A1iicle 1 of the Arizona Revised Statutes (the "Enabling Act"), 
by a resolution adopted by the Mayor and Council of the Town of Cave Creek, Arizona (the 
"Town") on June 17, 2015 in response to a petition by Cahava Springs Development 
Corporation, a Nevada corporation (the "Developer"), for value received, hereby promises to pay 
to the "Registered Owner" specified above or registered assigns (the "Registered Owner"), on 
the ".Maturity Date" specified above, the "Principal Amount" specified above and to pay interest 
(calculated on the basis. of a 360-day year of twelve 30-day months) on the unpaid p01iion 
thereof from the "Original Issue Date" specified above, or from the most recent "Interest 
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Payment Date" (as defined herein) to which interest has been paid or duly provided for, until 
paid or the payment thereof is duly provided for at Maturity (as such term is deemed in the 
hereinafter desc1ibed "Indenture"), semiannually on each January 1 and July 1, commencing July 
1, 2017 (each an ''Interest Payment Date"), at the "Interest Rate" per annum specified above. 

Words with initial capitals shall have such meanings set fo1ih in the Assessment 
Resolution or the Indenture (each as defined herein), unless otherwise defined herein. 

As provided in the Indenture of Trust, dated as of March 1, 2017 (the "Indenture"), from 
the District to Zions Bank, a division of ZB, National Association, as trustee (the "Trustee"), 
principal and any Redemption Price (as such term is defined in the Indenture) of this Bond are 
payable upon presentation and surrender of this Bond at the designated corporate trust office of 
the Trustee, as Paying Agent, in Phoenix, Arizona (the "Place for Payment") and interest 
payable on any Interest Payment Date shall be payable by check drawn on the Trustee, as Paying 
Agent, mailed on or before the Interest Payment Date to the Registered Owner in whose name 
this Bond ( or one or more Predecessor Bonds evidencing the same debt) is registered in the Bond 
Register at the close of business on the "Regular Record Date" therefor, which shall be the 
fifteenth day of the month immediately preceding each Interest Payment Date. Any interest not 
so punctually paid or duly provided for shall forthwith cease to be payable to the Registered 
Owner on such Regular Record Date and shall be paid to the Person in whose name this Bond ( or 
one or more such Predecessor Bonds) is registered at the close of business on a "Special Record 
Date" for the payment of such defaulted interest to be fixed by the Trustee (as defined herein) in 
accordance with the Indenture, notice whereof being given to the Registered Owner hereof not 
less than l O days prior to such Special Record Date. 

Additionally, payment may also be made by wire transfer to DTC or to any Registered 
Owner (other that DTC) owning an aggregate principal amount of at least $1,000,000 upon two 
(2) days' prior written request delivered to the Paying Agent by such Registered Owner 
specifying a wire transfer address in the continental United States. Any such request for interest 
payments by wire transfer shall remain in effect until rescinded or changed, in writing delivered 
by the Registered Owner to the Paying Agent, any such rescission or change must be received by 
the Paying Agent at least five (5) days prior to the next applicable Interest Payment Date. 

No document of any nature need be smTendered as a condition to payment of principal of 
or interest on Book-Entry Bonds. 

If the specified date for any such payment shall not be a Business Day then such payment 
may be made on the next succeeding day which is a Business Day without additional interest and 
with the same force and effect as if made on the specified date for such payment, except that in 
the event of a moratorium for banking institutions generally at the Place of Payment or in the city 
where the designated corporate trust office of the Paying Agent is located, such payment may be 
made on such next succeeding day, except that the Bonds on which such payment is due shall 
continue to accrue interest until such payment is made or duly provided for. 

This Bond is one of a duly authorized issue of special assessment lien bonds of the 
Distiict having the designation specified in its title (the "Bonds"), issued pursuant to Title 48, 
Chapter 39, A1iicle 1 of the Arizona Revised Statutes (the "Enabling Act") and the Assessment 
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Resolution for Cahava Springs Revitalization District adopted by the District on October 31, 
2016 (the "Assessment Resolution"), in one series, in the aggregate original principal amount of 
$16,680,000, subject to the limitations described herein, pursuant to the Indenture, to which 
reference is hereby made for a description of the amounts thereby pledged and assigned, the 
nature and extent of the lien and security, the respective rights thereunder of the Registered 
Owners of the Bonds, the Trustee, and the District, and the tenns upon which the Bonds are, and 
ru-e to be, authenticated and delivered and by this reference to the tenns of which each Registered 
Owner of this Bond hereby consents. Contemporaneously with the issuance of the Bonds, the 
District is issuing its Subordinate Special Assessment Bonds, Series 2017B (the "Series B 
Bonds"). Repayment of the Series B Bonds is subordinate to repayment of the Bonds as 
provided in the Indenture. 

It is hereby certified that a Reserve Fund has been established and the District agrees that 
at all times during the life of this Bond and until payment thereof in fuU, said Fund shall be 
maintained as described in the Indenture. This Bond is not a general obligation of the District, 
but is a limited obligation of the District, payable exclusively out of the funds described in the 
Indenture. The District shall not be liable for the payment of the Bonds, except to the extent of 
the funds established and received from (a) proceeds from the sale of the Bonds, (b) the 
Assessments levied upon benefitted properties within the District, including Assessments 
collected tlu·ough foreclosure sales resulting from unpaid Assessments, and ( c) moneys on 
deposit in the Reserve Fund, but the District shall be held responsible for the lawful levy of all 
Assessments, for the creation and maintenance and replenishment of the Reserve Fund as 
provided herein, and for the faithful accounting, collection, settlement, and payment of the 
Assessments. The District may apply at its sole discretion any other legally available funds or 
revenues to the payment of the principal and interest on the Bond. 

The Assessments made and levied pursuant to the Assessment Resolution, with accruing 
interest thereon, and the cost of collection of the Assessments constitute a lien upon and against 
the property upon which such Assessments were made and levied from and after the date upon 
which the Assessment Resolution, which lien is superior to the lien of any trust deed, mortgage, 
mechanic's or materialman's lien, or other encumbrance. Said lien is equal to and on a parity 
with the lien for general property taxes and shall continue until the Assessments and interest 
thereon are paid, notwithstanding any sale of the property for or on account of a delinquent 
general property tax, special tax, other assessment, or the issuance of a tax deed, an assignment 
of interest by the District, or a sheriffs certificate of sale or deed. 

Notwithstanding any provision hereof or of the Assessment Resolution, however, the 
Indenture may be released and the obligation of the District to make money available to pay this 
Bond may be defeased by the deposit of money and/or certain direct or indirect Governmental 
Obligations sufficient for such purpose as described in the Indenture. 

The Bonds are issuable as fu11y registered bonds only in the denominations of $100,000 
and any $10,000 multiple in excess thereof 

The Bonds are subject to redemption as provided in the Indenture. 
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The Assessment Resolution and the Indenture pennit, with ce1iain exceptions as therein 
provided, the amendment thereof and the modification of the rights and obligations of the 
District and the rights of the Registered Owners of the Bonds pursuant to the Assessment 
Resolution and the Indenture at any time by the District with the consent of the Registered 
Owners of a majority in principal amount of the Bonds at the time Outstanding affected by such 
modification. The Assessment Resolution and Indenture also contain provisions permitting the 
Registered Owners of specified percentages in aggregate principal amount of the Bonds at the 
time Outstanding, on behalf of the Registered Owners of all the Bonds, to waive compliance by 
the District with certain past defaults pursuant to the Assessment Resolution or the Indenture and 
their consequences. Any such consent or waiver by the Registered Owner of this Bond or any 
Predecessor Bond evidencing the same debt shall be conclusive and binding upon such 
Registered Owner and upon all future Registered Owners thereof and of any Bond issued upon 
the transfer thereof or in exchange therefor or in lieu thereof, whether or not notation of such 
consent or waiver is made upon this Bond. 

As provided in the Indenture and subject to certain limitations therein set forth, this Bond 
is transferable on the Bond Register of the District, upon surrender of this Bond for transfer to 
the Paying Agent at the Place of Payment duly endorsed by, or accompanied by a written 
instrument of transfer in form satisfactory to the District and the Paying Agent duly executed by, 
the Registered Owner hereof or his attorney duly autho1ized in writing, and thereupon one or 
more new fully registered Bonds of authorized denominations and for the same aggregate 
principal amount shall be issued to the designated transferee or transferees. 

As provided in the Indenture and subject to certain limitations therein set forth, Bonds are 
exchangeable for a like aggregate principal amount of Bonds in authorized denominations, as 
requested by the Registered Owner, upon smTender of the Bonds to be exchanged to the Paying 
Agent at the Place of Payment. 

The Paying Agent may require payment of a sum sufficient to cover any tax or other 
charges payable in connection therewith. 

The District, the Trustee, and any agent of either of them may treat the Person in whose 
name this Bond is registered as the owner hereof for the purpose of receiving payment as herein 
provided and for all other purposes, whether or not this Bond be overdue, and none of the 
District, the Trnstee, and any such agent shall be affected by notice to the contrary. 

Unless the Certificate of Authentication hereon has been executed by the Trustee, by 
manual signature, this Bond shall not be entitled to any benefit pursuant to the hereinafter 
described Assessment Resolution or the Indenture or be valid or obligatory for any purpose. 

It is hereby certified, covenanted, and represented that all acts, conditions, and things 
required to be perfonned, exist, and be done precedent to or in the issuance of this Bond have 
been performed, exist, and have been done, in regular and due time, form, and manner, as 
required by law. In case any provision in this Bond or any application thereof shall be invalid, 
illegal, or unenforceable, the validity, legality, and enforceability of the remaining provisions and 
applications shall not in any way be affected or impaired thereby. This Bond shall be construed 
in accordance with and governed by the laws of the State of Arizona. 
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IN WITNESS WHEREOF, the District has caused this Bond to be duly executed. 

CAHAVA SPRINGS REVITALIZATION 
DISTRICT 

By: ___________ _ 

(Vice) Chairn1an 
ATTEST: 

District Clerk 

Dated: ----------

CERTIFICATE OF AUTHENTICATION 

This Bond is one of the Cahava Springs Revitalization District (Town of Cave Creek, 
Arizona) Special Assessment Bonds, Series 2017 A, described in the within-mentioned 
Assessment Resolution and Indenture. 

DATE OF AUTHENTICATION AND REGISTRATION: , 2017 
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-----

Zions Bank, a division of ZB, National Association, 
as trustee 

By: ______________ _ 
Name: --------------
lt s: ---------------
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FORM OF ASSIGNMENT 

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto 

(Please Print or Typewrite Name and Address of Transferee) 

the within Bond and all rights pursuant thereto, and hereby irrevocably constitutes and appoints 
_____________ attorney to register the transfer of the within Bond on the 
books kept for registration thereof, with full power of substitution in the premises. 

Date: ---------

Signature Guaranteed: 

NOTICE: Signature(s) must be guaranteed 
by a member of the New York Stock 
Exchange or a commercial bank or trust 
company 

NOTICE: The signature to this assignment must 
con-espond with the name as it appears upon the 
face of the within Bond in every particular, without 
alteration or enlargement or any change whatever. 

The following abbreviations, when used in the inscription on the face of this bond, will 
be construed as though they were written out in full according to applicable laws or regulations. 

TEN COM 

TEN ENT 

JTTEN 

as tenants in common 

as tenants by the entireties 

as joint tenants with right of 
survivorship and not as tenants 
m common 

UNIF GIFT/TRANS MIN ACT 
under Unifonn Gifts/ 
·rransfers to Minors Act 

Custodian for (Cust) (Minor) 

Additional abbreviations may also be used though not listed above. 
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EXHIBIT A-2 

FORM OF SERIES 2017B BOND 

Number: Denomination: 
$ R- -----

UNITED STATES OF AMERICA 
STATE OF ARIZONA 

CAHAVA SPRINGS REVITALIZATION DISTRICT 
(TffWN OJ-1' CA VE CREEK, ARIZONA) 

SUBORDINATE SPECIAL ASSESSMENT BONDS, SERIES 2017B 

INTEREST RATE MATURITY DATE ORIGINAL ISSUE 
DATE 

7.00% August 1, 20_ ~[ --~], 201_ 

REGISTERED OWNER: ----------------
PRINCIPAL AMOUNT: _____________ DOLLARS 

Cahava Springs Revitalization District, a special purpose, tax-levying public 
improvement district for the purposes of the Constitution of the State of Arizona and a municipal 
corporation for certain purposes of the laws of the State of Arizona (the "District"), fonned 
pursuant to Title 48, Chapter 39, Article 1 of the Arizona Revised Statutes (the "Enabling Act"), 
by a resolution adopted by the Mayor and Council of the Town of Cave Creek, Arizona (the 
"Town") on June 17, 2015 in response to a petition by Cahava Springs Development 
Corporation, a Nevada corporation (the "Developer"), for value received, hereby promises to pay 
to the "Registered Owner" specified above or registered assigns (the "Registered Oivner"), on 
the "Maturity Date" specified above, the "Principal Amount" specified above and to pay interest 
(calculated on the basis. of a 360-day year of twelve 30-day months) on the unpaid portion 
thereof from the "Original Issue Date" specified above, or from the most recent "Interest 
Payment Date" (as defined herein) to which interest has been paid or duly provided for, until 
paid or the payment thereof is duly provided for at Maturity (as such term is deemed in the 
hereinafter described "Indenture"), annually on each August 1st ( each an "interest Payment 
Date"), commencing on the August 1st of the Fiscal Year subsequent to the Fiscal Year in which 
this Bond is issued, at the "Interest Rate" per annum specified above. 

Words with initial capitals shall have such meanings set forth in the Assessment 
Resolution or the Indenture ( each as defined herein), unless othe1wise defined herein. 

As provided in the Indenture of Trust, dated as of March 1, 2017 (the "Indenture"), from 
the District to Zions Bank, a division of ZB, National Association, as trustee (the "Trustee"), 
principal and any Redemption Price (as such tenn is defined in the Indenture) of this Bond are 
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payable upon presentation and surrender of this Bond at the designated corporate trust office of 
the Trustee, as Paying Agent, in Phoenix, A1izona (the "Place for Payment") and interest 
payable on any Interest Payment Date shall be payable by check drawn on the Trustee, as Paying 
Agent, mailed on or before the Interest Payment Date to the Registered Owner in whose name 
this Bond (or one or more Predecessor Bonds evidencing the same debt) is registered in the Bond 
Register at the close of business on the "Regular Record Date" therefor, which shall be the 
fifteenth day immediately preceding each Interest Payment Date. Any interest not so punctually 
paid or duly provided for shall forthwith cease to be payable to the Registered Owner on such 
Regular Record Date and shall be paid to the Person in whose name this Bond ( or one or more 
such Predecessor Bonds) is registered at the close of business on a "Special Record Date" for the 
payment of such defaulted interest to be fixed by the Trustee in accordance with the Indenture, 
notice whereof being given to the Registered Owner hereof not less than 10 days prior to such 
Special Record Date. 

Additionally, payment may also be made by wire transfer to any Registered Owner 
owning an aggregate principal amount of at least $1,000,000 of Bonds of this series upon two (2) 
days' p1ior written request delivered to the Paying Agent by such Registered Owner specifying a 
wire transfer address in the continental United States. Any such request for interest payments by 
wire transfer shall remain in effect until rescinded or changed, in writing delivered by the 
Registered Owner to the Paying Agent, any such rescission or change must be received by the 
Paying Agent at least five (5) days prior to the next applicable .Interest Payment Date. 

If the specified date for any such payment shall not be a Business Day then such payment 
may be made on the next succeeding day which is a Business Day without additional interest and 
with the same force and effect as if made on the specified date for such payment, except that in 
the event of a moratorium for banking institutions generally at the Place of Payment or in the city 
where the designated corporate trust office of the Paying Agent is located, such payment may be 
made on such next succeeding day, except that the Bonds on which such payment is due shall 
continue to accrue interest until such payment is made or duly provided for. 

This Bond is one of a duly authorized issue of special assessment lien bonds of the 
District having the designation specified in its title (the "Bonds"), issued pursuant to the 
Enabling Act and the Assessment Resolution for Cahava Springs Revitalization District adopted 
by the District on October 31, 2016 (the "Assessment Resolution"), in one se1ies, in the aggregate 
original principal amount of $5,000,000, subject to the limitations described herein, pursuant to 
the Indenture, to which reference is hereby made for a description of the amounts thereby 
pledged and assigned, the nature and extent of the lien and secmity, the respective rights 
thereunder of the Registered Owners of the Bonds, the Trustee, and the District, and the tenns 
upon which the Bonds are, and are to be, authenticated and delivered and by this reference to the 
terms of which each Registered Owner of this Bond hereby consents. Contemporaneously with 
the issuance of the Bonds, the District is issuing its Special Assessment Bonds, Series 2017 A 
(the "Series A Bonds"). Repayment of the Bonds shall be subordinate to repayment of the Series 
A Bonds as more fully provided in the Indenture. 

This Bond is not a general obligation of the District, but is a limited obligation of the 
District, payable exclusively out of the funds described in the Indenture. The District shall not 
be liable for the payment of the Bonds, except to the extent of the funds established and received 
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from (a) proceeds from the sale of the Bonds, (b) the Assessments levied upon benefitted 
properties within the District, including Assessments collected through foreclosure sales 
resulting from unpaid Assessments, and (c) moneys on deposit in the Reserve Fund, but the 
District shall be held responsible for the lawful levy of all Assessments, for the creation and 
maintenance and replenishment of the Reserve Fund as provided herein, and for the faithful 
accounting, collection, settlement, and payment of the Assessments. The District may apply at 
its sole discretion any other legally available funds or revenues to the payment of the principal 
and interest on the Bond. 

The Assessments made and levied pursuant to the Assessment Resolution, with accruing 
interest thereon, and the cost of collection of the Assessments constitute a lien upon and against 
the property upon which such Assessments were made and levied from and after the date upon 
which the Assessment Resolution, which lien is superior to the lien of any trust deed, mortgage, 
mechanic's or materialman's lien, or other encumbrance. Said lien is equal to and on a parity 
with the lien for general property taxes and shall continue until the Assessments and interest 
thereon are paid, notwithstanding any sale of the property for or on account of a delinquent 
general property tax, special tax, other assessment, or the issuance of a tax deed, an assignment 
ofinterest by the District, or a sheriff's ce1iificate of sale or deed. 

Notwithstanding any provision hereof or of the Assessment Resolution, however, the 
Indenture may be released and the obligation of the District to make money available to pay this 
Bond may be defeased by the deposit of money and/or ce1iain direct or indirect Governmental 
Obligations sufficient for such purpose as described in the Indenture. 

The Bonds are issuable as fully registered bonds only in the denominations of $10,000 
and any integral multiple thereof. 

The Bonds are subject to redemption as provided in the Indenture. 

The Assessment Resolution and the Indenture permit, with certain exceptions as therein 
provided, the amendment thereof and the modification of the rights and obligations of the 
District and the rights of the Registered Owners of the Bonds pursuant to the Assessment 
Resolution and the Indenture at any time by the District with the consent of the Registered 
Owners of a majority in principal amount of the Bonds at the time Outstanding affected by such 
modification. The Assessment Resolution and Indenture also contain provisions pennitting the 
Registered Owners of specified percentages in aggregate principal amount of the Bonds at the 
time Outstanding, on behalf of the Registered Owners of all the Bonds, to waive compliance by 
the District with certain past defaults pursuant to the Assessment Resolution or the Indenture and 
their consequences. Any such consent or waiver by the Registered Owner of this Bond or any 
Predecessor Bond evidencing the same debt shall be conclusive and binding upon such 
Registered Owner and upon all future Registered Owners thereof and of any Bond issued upon 
the transfer thereof or in exchange therefor or in lieu thereof: whether or not notation of such 
consent or waiver is made upon this Bond. 

As provided in the Indenture and subject to certain limitations therein set forth, this Bond 
is transferable on the Bond Register of the District, upon sun-ender of this Bond for transfer to 
the Paying Agent at the Place of Payment duly endorsed by, or accompanied by a written 
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instrument of transfer in fonn satisfactory to the District and the Paying Agent duly executed by, 
the Registered Owner hereof or his attorney duly authorized in writing, and thereupon one or 
more new fully registered Bonds of authorized denominations and for the same aggregate 
principal amount shall be issued to the designated transferee or transferees. 

As provided in the Indenture and subject to certain limitations therein set forth, Bonds are 
exchangeable for a like aggregate principal amount of Bonds of the same series in authorized 
denominations, as requested by the Registered Owner, upon surrender of the Bonds to be 
exchanged to the Paying Agent at the Place of Payment. 

The Paying Agent may require payment of a sum sufficient to cover any tax or other 
charges payable in connection with any such transfer or exchange. 

The Distiict, the Trustee, and any agent of either of them may treat the Person in whose 
name this Bond is registered as the owner hereof for the purpose of receiving payment as herein 
provided and for all other purposes, whether or not this Bond be overdue, and none of the 
District, the Trustee, and any such agent shall be affected by notice to the contrary. 

Unless the Certificate of Authentication hereon has been executed by the Trustee, by 
manual signature, this Bond shall not be entitled to any benefit pursuant to the hereinafter 
described Assessment Resolution or the Indenture or be valid or obligatory for any purpose. 

It is hereby certified, covenanted, and represented that all acts, conditions, and things 
required to be performed, exist, and be done precedent to or in the issuance of this Bond have 
been perfonned, exist, and have been done, in regular and due time, fonn, and manner, as 
required by law. In case any provision in this Bond or any application thereof shall be invalid, 
illegal, or unenforceable, the validity, legality, and enforceability of the remaining provisions and 
applications shall not in any way be affected or impaired thereby. This Bond shall be construed 
in accordance with and governed by the laws of the State of Arizona. 

IN WITNESS WHEREOF, the District has caused this Bond to be duly executed. 

ATTEST: 

District Clerk 

Dated: ----------
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CAHAVA SPRINGS REVITALIZATION 
DISTRICT 

By:-----------­
( Vice) Chairman 

A-2-4 

Cahava0020005 
APP238



CERTIFICATE OF AUTHENTICATION 

This Bond is one of the Cahava Springs Revitalization Distiict (Town of Cave Creek, 
Arizona) Subordinate Special Assessment Bonds, Series 2017B, described in the within­
mentioned Assessment Resolution and Indenture. 

DATE OF AUTHENTICATION AND REGISTRATION: , 2017 
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-----

ZIONS BANK, a division of ZB, NATIONAL 
ASSOCIATION, 
as Trustee 

By: ___________ _ 
Name: ____________ _ 
Its: _____________ _ 

A-2-5 

Cahava0020006 
APP239



FORM OF ASSIGNMENT 

FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto 

(Please Print or Typewrite Name and Address of Transferee) 

the within Bond and all rights pursuant thereto, and hereby irrevocably constitutes and appoints 
_____________ attorney to register the transfer of the within Bond on the 
books kept for registration thereof with full power of substitution in the premises. 

Date: ---------

Signature Guaranteed: 

NOTICE: Signature(s) must be guaranteed 
by a member of the New York Stock 
Exchange or a commercial bank or trust 
company 

NOTICE: The signature to this assignment must 
correspond with the name as it appears upon the 
face of the within Bond in every particular, without 
alteration or enlargement or any change whatever. 

The following abbreviations, when used in the inscription on the face of this bond, will 
be construed as though they were written out in full according to applicable laws or regulations. 

TEN COM 

TEN ENT 

JTTEN 

as tenants in common 

as tenants by the entireties 

as joint tenants \Vith right of 
survivorship and not as tenants 
111 common 

lJNIF GIFT/TRANS MIN ACT 
under Unifonn Gifts/ 
Transfers to Minors Act 

Custodian for (Cust) (Minor) 

Additional abbreviations may also be used though not listed above. 
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EXHIBIT B 

FORM OF QUALIFIED INVESTOR LETTER 

--------' 2017 

Cahava Springs Revitalization District 
Cave Creek, Arizona 

Piper Jaffray & Co. 
Phoenix, Arizona 

Re: $16,680,000 Cahava Springs Revitalization District (Town of Cave Creek, 
A1izona) Special Assessment Bonds, Series 2017 A/Series 2017B 

To the District: 

Please be advised that the undersigned is purchasing $ ________ in original 
aggregate principal amount of the captioned bonds (hereinafter referred to as the "Bonds"), 
bearing the CUSIP number 12773C AAl. The undersigned acknowledges that it is a Qualified 
Investor (as defined herein). Such purchase is for the account of the undersigned, for the purpose 
of investment and not for distribution or resale. In the event that the undersigned hereafter 
transfers such Bond or any part thereof, the undersigned will comply with all provisions related 
to transfer of the Bonds contained in the Indenture of Trust, dated as of March 1, 2017, from the 
captioned District (hereinafter refened to as the "District") to the trustee identified therein ( or 
any successor thereto as provided in such Indenture of Trust, hereinafter refened to as the 
"Trustee"). The undersigned assumes all responsibility for complying with any applicable 
federal and state securities laws in such regard. The undersigned hereby covenants and agrees 
that it will not sell, convey, transfer or assign any interest in the Bonds to an entity or natural 
person that is not a Qualified Investor. 

A Qualified Investor is defined as either a Qualified Institutional Buyer, as defined in 
Rule 144A promulgated pursuant to the Secmities Act of 1933, as amended (the "Act"), or a 
Accredited Investor, as defined in Regulation D promulgated pursuant to the Act. 

A Qualified Institutional Buyer is defined as any of the following: 

(i) Any of the following entities, acting for its own account or the accounts of 
other qualified institutional buyers, that in the aggregate owns and invests on a 
discretionary basis at least $100 million in securities of issuers that are not affiliated with 
the entity; 

(A) Any insurance company as defined in section 2(13) of the Act; 
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(B) Any investment company registered pursuant to the Investment 
Company Act of 1940 (the "Investment Company Act"), or any business 
development company as defined in section 2( a)( 48) of that Act; 

(C) Any Small Business Investment Company licensed by the U.S. 
small Business Administration pursuant to section 301(c) or (d) of the Small 
Business Investment Act of 1958; 

(D) Any plan established and maintained by a state, its political 
subdivisions, or any agency or instrumentality of a state or its political 
subdivisions, for the benefit of its employees; 

(E) Any employee benefit plan within the meaning of title I of the 
Employee Retirement Income Secmity Act of 1974; 

(F) Any trust fund whose trustee is a bank or trust company and whose 
participants are exclusively plans of the types identified in paragraph (i)(D) or (E) 
of this section, excepts trust funds that include as participants individual 
retirement accounts or H.R. 10 plans; 

(G) Any business development company as defined m section 
202(a)(22) of the Investment Advisers Act of 1940; 

(H) Any organization described in section 50l(c)(3) of the Internal 
Revenue Code, corporation (other than a bank as defined in section 3(a)(2) of the 
Act or a savings and loan association or other institution referenced in section 
3(a)(5)(A) of the Act or a foreign bank or savings and loan association or 
equivalent institution), partnership, or Massachusetts or similar business trust; and 

(I) Any investment adviser registered pursuant to the Investment 
Advisers Act. 

(ii) Any dealer registered pursuant to section 15 of the Securities Exchange 
Act of 1934, as amended (the "Exchange Act"), acting for its own account or the accounts 
of other qualified institutional buyers, that in the aggregate owns and invests on a 
discretionary basis at least $10 million of securities of issuers that are not affiliated with 
the dealer; provided, that securities constituting the whole or a part of an unsold allotment 
to or subscription by a dealer as a participant in a public offering shall not be deemed to 
be owned by such dealer; 

(iii) Any dealer registered pursuant to section 15 of the Exchange Act acting in 
a riskless principal transaction on behalf of a qualified institutional buyer; 

(iv) Any investment company registered pursuant to the Investment Company 
Act, acting for its own account or for the account of other qualified institutional buyers, 
that is part of a family of investment companies which own in the aggregate at least $100 
million in securities of issuers, other than issuers that are affiliated with the investment 
company or are part of such family of investment companies. "Family of investment 
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companies" means any two or more investment companies registered pursuant to the 
Investment Company Act, except for a unit investment trust whose assets consist solely 
of shares of one or more registered investment companies, that have the same investment 
adviser (or, in the case of unit investment trnsts, the same depositor); provided that, for 
purposes of this section: 

(A) Each series of series company (as defined in Rule 1 Sf-2 pursuant 
to the Investment Company Act shall be deemed to be a separate investment 
company; and 

(B) Investment companies shall be deemed to have the same advisor 
(or depositor) if their advisors (or depositors) or majority-owned subsidiaries of 
the same parent, or if one investment company's advisor (or depositor) is a 
majority-owned subsidiary of the other investment company's advisor (or 
depositor); 

(v) Any entity, all of the equity owners of which are qualified institutional 
buyers, acting for its own account or the accounts of other qualified institutional buyers; 
and 

(vi) Any bank as defined in section 3(a)(2) of the Act, any savings and loan 
association or other institution as referenced in section 3(a)(5)(A) of the Act, or any 
foreign bank or savings and loan association or equivalent institution, acting for its own 
account or the accounts of other qualified institutional buyers, that in the aggregate owns 
and invest on a discretionary basis at least $100 million in securities of issuers that are 
not affiliated with it and that has an audited net worth of at least $25 million as 
demonstrated in its latest annual financial statements, as of a date not more than 16 
months preceding the date of sale pursuant to the Rule in the case of a U.S. bank or 
savings and loan association, and not more than 18 months preceding such a date of sale 
for a foreign bank or savings and loan association or equivalent institution. 

An Accredited Investor is defined as any of the following: 

(i) Any bank as defined in section 3(a)(2) of the Act, or any savings and loan 
association or other institution as defined in Section 3(a)(5)(A) of the Act whether acting 
in its individual or fiduciary capacity; any broker or dealer registered pursuant to section 
15 of Exchange Act; any insurance company as defined in section 2(13) of the Act; any 
investment company registered pursuant to the Investment Company Act or a business 
development company as defined in section 2(a)(48) of the Investment Company Act; 
any Small Business Investment Company licensed by the U.S. Small Business 
Administration pursuant to section 301 ( c) or ( d) of the Small Business Investment Act of 
1958; any plan established and maintained by a state, its political subdivisions, or any 
agency or instrumentality of a state or its political subdivision, for the benefit of its 
employees, if such plan has total assets in excess of $5,000,000; any employee benefit 
plan within the meaning of the Employee Retirement Income Security Act of 1974 if the 
investment decision is made by a plan fiduciary, as defined in section 3(21) of such act, 
which is either a bank, savings and loan association, insurance company, or registered 
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investment advisor, or if the employee benefit plan has total assets in excess of 
$5,000,000 or, if a self-directed plan, with investment decisions made solely by persons 
that are accredited investors; 

(ii) Any private business development company, as defined m section 
202(a)(22) of the Investment Advisors Act of 1940; 

(iii) Any organization described in section 501(c)(3) of the Internal Revenue 
Code, corporation, Massachusetts or similar business trust, or partnership, not formed for 
the specific purpose of acquiring the securities offered, with total assets in excess of 
$5,000,000; 

(iv) Any director, executive officer or general partner of the District, or any 
director, executive officer or general partner of a general partner of the District; 

(v) Any natural person whose individual net worth or joint net worth with that 
person's spouse, at the time of the purchase exceeds $1,000,000; 

(vi) Any natural person who had an individual income in excess of $200,000 
in each of the two most recent years or joint income with the person's spouse in excess of 
$300,000 in each of those years and has a reasonably expectation of reaching the same 
income level in the current year; 

(vii) Any trust, with total assets in excess of $5,000,000, not fonned for the 
specific purpose of acquiring the secmities offered, whose purchase in directed by a 
sophisticated person as described in 17 CFR § 230.506(b )(2)(ii); and 

(viii) Any entity in which all of the equity owners are accredited investors. 

The undersigned further acknowledges that (i) the undersigned was offered the 
opportunity to obtain and has obtained all materials and infonnation which the undersigned 
regarded as necessary to evaluate the merits and risks of investment in the Bonds and (ii) after 
such evaluation, the undersigned understands and agrees that investment in the Bonds involves 
certain risks, including, but not limited to, those related to limited security and source for 
payment of the Bonds, the concentration of ownership of land subject to taxation for payment of 
the Bonds in a few taxpayers and the possible transfer of such land by such taxpayers, 
bankruptcy and foreclosure delays and the probable lack of any secondary market for the Bonds. 

The undersigned acknowledges \varrants and represents that the undersigned is 
experienced in transactions such as those relating to the Bonds and that the undersigned is 
knowledgeable and fully capable of independent evaluation of the risks involved in investing in 
the Bonds. 

Name: --------------
Name Printed: -----------
Title: ---------------
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EXHIBIT C 

FORM OF DISBURSEMENT REQUEST 

$16,680,000 
CAHA VA SPRINGS REVIT ALIZA TI ON DISTRICT 

(TOWN OF CA VE CREEK, ARIZONA) 
SPECIAL ASSESSMENT BONDS, SERIES 2017A 

This certificate is provided pursuant to the provisions of Section 3.3 of the Indenture of 
Trust, dated as of March 1, 2017 (the "Indenture"), from Cahava Springs Revitalization District 
(the "District") to Zions Bank, a division of ZB, National Association, as trustee (the "Trustee"), 
relating to the above-referenced bonds (the "Bonds"). Defined terms used and not defined herein 
will have the meanings ascribed to them in the Indenture. 

You are hereby requested and authorized to disburse from the [Public 
Infrastructure/Phase 1] Account of the Acquisition and Construction Fund] [Costs of Issuance 
Fund] established pursuant to the Indenture with regard to the above-referenced bonds the 
following amount(s): 

REQUISITION NUMBER: ---

NAME AND ADDRESS OF PA YEE: 

AMOUNT:$ ---------

PURPOSE FOR WHICH EXPENSE HAS BEEN INCURRED: ________ _ 

Each obligation, item of cost, or expense mentioned herein has been properly incurred, is 
a proper charge against the [Public Infrastructure/Phase l] Account of the Acquisition and 
Construction Fund]ICosts of Issuance Fund] and has not been the basis for a previous 
disbursement. Additionally, there are no vendors' liens, mechanics' liens, or other liens, 
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bailment leases or condition sale contracts which must be satisfied or discharged before the 
disbursement requested hereby is made, or which will not be discharged by this disbursement. 

[FOR DISBURSEMENT REQUESTS RELATING TO THE PUBLIC 
INFRASTRUCTURE ACCOUNT OF THE ACQUISITION AND CONSTRUCTION FUND, 
ADD: This Disbursement Request is based upon itemized claims substantiated in support thereof 
(as attached hereto). Following disbursement of the amount(s) requested hereby, the moneys and 
investments contained in the Public Infrastructure Account of the Acquisition and Construction 
Fund will be sufficient to complete the acquisition and construction of the District Improvements 
( as defined in the Indenture)] 

Dated: [ ___ ~, 201 

Reviewed and approved: 

CAHAVA SPRINGS REVITALIZATION 
DISTRICT 

By ______________ _ 

Chairman or Vice Chairman 

By ______________ _ 

District Engineer 
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EXHIBITD 

LIST OF HOMEBUILDERS 

D.R. Horton 
Taylor Mon-ison 
Meritage Homes 

Pulte Homes 
Shea Homes 

Lennar Homes 
Fulton Homes 

Richmond American Homes 
Standard Pacific Homes 

KB Home 
William Lyon Homes 

Mattamy Homes 
Maracay Homes 

K. Hovnanian Homes 
AV Hornes 

Ryland Homes 
Ashton Woods 

Woodside Homes 
Beazer Hornes 

Blandford Hornes 
Toll Brothers 
LGI Homes 

Gan-ett Walker 
Robson Communities 

Optima Construction, Inc. 
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EXHIBIT E 

PHASES AND LOT NUMBERS 

PHASE 1 

Phase Lot Name APN Owner 
l 1 Village of Apache Park 211-18-092 Cahava Springs Phase 1 Inc. 
1 2 Village of Apache Park 211-18-093 Cahava Springs Phase 1 Inc. 
l 3 Village of Apache Park 211-18-094 Cahava Springs Phase 1 Inc. 
1 4 Village of Apache Park 211-18-095 Cahava Springs Phase 1 Inc. 
1 5 Village of Apache Park 211-18-096 Cahava Springs Phase 1 Inc. 
l 6 Village of Apache Park 211-18-097 Cahava Springs Phase l Inc. 
l 7 Village of Apache Park 211-18-098 Cahava Springs Phase l Inc. 
1 8 Village of Apache Park 211-18-099 Cahava Springs Phase l Inc. 
1 9 Village of Apache Park 211-18-100 Cahava Springs Phase l Inc. 
1 10 Village of Apache Park 211-18-101 Cahava Springs Phase l Inc. 
1 11 Village of Apache Park 211-18-102 Cahava Springs Phase 1 Inc. 
1 12 Village of Apache Park 211-18-103 Cahava Springs Phase 1 Inc. 
1 13 Village of Apache Park 211-18-104 Cahava Springs Phase 1 Inc. 
1 14 Village of Apache Park 211-18-105 Cahava Springs Phase 1 Inc. 
1 15 Village of Apache Park 211-18-106 Cahava Springs Phase 1 Inc. 
1 16 Village of Apache Park 211-18-107 Cahava Springs Phase 1 Inc. 
1 17 Village of Apache Park 211-18-108 Cahava Springs Phase 1 Inc. 
1 18 Village of Apache Park 211-18-109 Cahava Springs Phase l Inc. 
1 19 Village of Apache Park 211-18-110 Cahava Springs Phase 1 Inc. 
1 20 Village of Apache Park 211-18-111 Cahava Springs Phase 1 Inc. 
1 21 Village of Apache Park 211-18-112 Cahava Springs Phase 1 Inc. 
1 22 Village of Apache Park 211-18-113 Cahava Springs Phase I Inc. 
l 23 Village of Apache Park 211-18-114 Cahava Springs Phase 1 Inc. 
1 24 Village of Apache Park 211-18-115 Cahava Springs Phase 1 Inc. 
1 25 Village of Apache Park 211-18-116 Cahava Springs Phase I Inc. 
1 26 Village of Apache Park 211-18-117 Cahava Springs Phase 1 Inc. 
1 27 Village of Apache Park 211-18-118 Cahava Springs Phase 1 Inc. 
1 28 Village of Apache Park 211-18-119 Cahava Springs Phase l Inc. 
l 29 Village of Apache Park 211-18-120 ___ Cahava_Springs __ Phase 1 lnc. 

-·-··---------------···------------------··""""""" 

1 30 _ _Y._i_l __ \_~1;~~gLf\p9~he Park . 211-18-121 ----~:'._,~hava Springs Ph,_1se 1 Inc. 
···-·· .... 

1 31 _Village_of_Apache_Park 211-18-122 Caha.va Springs Phase I Inc. 
----------·--· .. -· .. ··-·--·-- -······-······ .. -----------·· ........... 

1 "') _1_ Village of Apache Park 211-18-123 Cahava Springs Phase 1 Inc. 
----------------------·····-

l 33 ___ .Yillage or Apache Park 211-18-124 Cahava Springs Phase l Inc. 
l 34 Village of Apache Park 211-18-125 Cahava Springs Phase l Inc. 
l 35 Village of Apache Park 211-18-126 Cahava Springs Phase 1 Inc. 
1 36 Village of Apache Park 211-18-127 Cahava Springs Phase 1 Inc. 

·-···-···--------

1 37 Village of Apache Park 21 l-18-128 Cahciy~:§_prings Phase 1 I_l_!~_: _________ 
··---------------------···" ··- ......... 
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Phase Lot Name APN Owner 
1 38 Village of Apache Park 211-18-129 Cahava Springs Phase 1 Inc. 
1 39 Village of Apache Park 211-18-130 Cahava Springs Phase 1 Inc. 
1 40 Village of Apache Park 211-18-131 Cahava Springs Phase 1 Inc. 
1 41 Village of Apache Park 211-18-132 Cahava Springs Phase 1 Inc. 
1 42 Village of Apache Park 211-18-133 Cahava Springs Phase 1 Inc. 
1 43 Village of Apache Park 211-18-134 Cahava Springs Phase 1 Inc. 
1 44 Village of Apache Park 211-18-135 Cahava Springs Phase 1 Inc. 
1 45 Village of Apache Park 211-18-136 Cahava Springs Phase 1 Inc. 
1 46 Village of Apache Park 211-18-137 Cahava Springs Phase 1 Inc. 
1 47 Village of Apache Park 211-18-138 Cahava Springs Phase l Inc. 
1 48 Village of Apache Park 211-18-139 Cahava Springs Phase 1 Inc. 
l 49 Village of Apache Park 211-18-140 Cahava Springs Phase 1 Inc. 
1 so Village of Apache Park 211-18-141 Cahava Springs Phase 1 Inc. 
1 51 Village of Apache Park 211-18-142 Cahava Springs Phase 1 Inc. 
l 52 Village of Apache Park 211-18-143 Cahava Springs Phase 1 Inc. 
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PHASE 2 

Phase Lot Name APN Owner 
2 53 Village of Whispering Springs 211-18-152 Cahava Spring Development Corp 
2 54 Village of Whispering Springs 211-18-153 Cahava Spring Development Corp 
2 55 Village of Whispering Springs 211-18-154 Cahava Spring Development Corp 
2 56 Village of Whispering Springs 211-18-155 Cahava Spring Development Corp 
2 57 Village of Whispering Springs 211-18-156 Cahava Spring Development Corp 
2 58 Village of Whispering Springs 211-18-157 Cahava Spring Development Corp 
2 59 Village of Whispering Springs 211-18-158 Cahava Spring Development Corp 
2 60 Village of Whispering Springs 211-18-159 Cahava Spring Development Corp 
2 61 Village of Whispering Springs 211-18-160 Cahava Spring Development Corp 
2 62 Village of Whispering Springs 211-18-161 Cahava Spring Development Corp 
2 63 Village of Whispering Springs 211-18-162 Cahava Spring Development Corp 
2 64 Village of Whispering Springs 211-18-163 Cahava Spring Development Corp 
2 65 Village of Whispering Springs 211-18-164 Cahava Spring Development Corp 
2 66 Village of Whispering Springs 211-18-165 Cahava Spring Development Corp 
2 67 Village of Whispering Springs 211-18-166 Cahava Spring Development Corp 
2 68 Village of Whispering Springs 211-18-167 Cahava Spring Development Corp 
2 69 Village of \Vhispering Springs 211-18-168 Cahava Spring Development Corp 
2 70 Village of Whispering Springs 211-18-169 Cahava Spring Development Corp 
2 71 Village of Whispering Springs 211-18-170 Cahava Spring Development Corp 
2 72 Village of Whispering Springs 211-18-171 Cahava Spring Development Corp 
2 73 Village of Whispering Springs 211-18-172 Cahava Spring Development Corp 
2 74 Village of Whispering Springs 211-18-173 Cahava Spring Development Corp 
2 75 Village of Whispering Springs 211-18-174 Cahava Spring Development Corp 
2 76 Village of Whispering Springs 211-18-175 Cahava Spring Development Corp 
2 77 Village of Whispering Springs 211-18-176 Cahava Spring Development Corp 
2 78 Village of Whispering Springs 211-18-177 Cahava Spring Development Corp 
2 79 Village of Whispering Springs 211-18-178 Cahava Spring Development Corp 
2 80 Village of Whispering Springs 211-18-179 Cahava Spring Development Corp 
2 81 Village of Whispering Springs 211-18-180 Cahava Spring Development Corp 
2 82 Village of Whispering Springs 211-18-181 Cahava Spring Development Corp 
2 83 Village of Whispering Springs 211-18-182 Cahava Spring Development Corp 
2 84 Village of Whispering Springs 211-18-183 Cahava Spring Development Corp 
'l 85 Village.of Whi_spering_.Springs ....... 211-18-184 Cahava Spring Development Corp /4. 

····--------·--·-· ....... 

2 86 ...... _Village.of WhisperingSprings 211-18-185 Cahava Spring Development Corp 
········-···---·· ------------------·· 

2 87 . __Yillage_of Whispering .. Springs ...... 211-18-186 ..cahavaSpring._Development Corp 
••••••••••--••••••••••••••••••••'""'"""••••••••• 

') 88 .. Y..i.1.1_~1.ge of Whisp~!:i.!~_g Spring~······ 211-18-187 Cahava Spring Development Corp ..:::. 
···········------------····--· ··············----- --------- ... 

2 89 Village o!' Whispc~·ing Springs 211-18-188 Cahava Spring Development Corp 
2 90 Village of Whispering Springs 211-18--189 Cahava Spring Development Corp······ .. 

2 91 Village of Whispering .. Springs ..... 211-18-190 .Cahava Spring Development_ Corp······ ----------------- ... •••••••••••••••••••••••-•-------•••""'••••rn••"• 

2 92 __ Village.of Whispering .. Springs ... 211-18-191 .. f)!l~_c.tya Spring Development C0111 
·······-----------------.. ,-- ....... ,. _____ ,, _______ ··--···-·-········"·-······················-

2 93 Villag~ of \Vhispe~-~.1.~.g Spring·~····· 211-1 8-192 Cahava Spring Development Co11J 
....................... , ........ ···-··········-· -·····························-·"·························-·-·············· -------······"·················· 
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Phase Lot Name APN Owner - -
2 94 Village of Whispering Springs 211-18-193 Cahava Spring Development Corp 
2 95 Village of Whispering Springs 211-18-194 Cahava Spring Development Corp 
2 96 Village of Whispering Springs 211-18-195 Cahava Spring Development Corp 
2 97 Village of Whispering Springs 211-18-196 Cahava Spring Development Corp 
2 98 Village of Whispering Springs 211-18-197 Cahava Spring Development Corp 
2 99 Village of Whispering Springs 211-18-198 Cahava Spring Development Corp 
2 100 Village of Whispering Springs 211-18-199 Cahava Spring Development Corp 
2 101 Village of Whispering Springs 211-18-200 Cahava Spring Development Corp 
2 102 Village of Whispering Springs 211-18-201 Cahava Spring Development Corp 
2 103 Village of Whispering Springs 211-18-202 Cahava Spring Development Corp 
2 104 Village of Whispering Springs 211-18-203 Cahava Spring Development Corp 
2 105 Village of Whispering Springs 211-18-204 Cahava Spring Development Corp 
2 106 Village of Whispering Springs 211-18-205 Cahava Spring Development Corp 
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PHASE3 

Phase Lot Name APN Owner 
3 107 Village of Secluded Summit 211-18-206 Cahava Springs Development Corp 
3 108 Village of Secluded Summit 211-18-207 Cahava Springs Development Corp 
3 109 Village of Secluded Summit 211-18-208 Cahava Springs Development Corp 
3 110 Village of Secluded Swnmit 211-18-209 Cahava Springs Development Corp 
3 111 Village of Secluded Swnmit 211-18-210 Cahava Springs Development Corp 
3 112 Village of Secluded Summit 211-18-211 Cahava Springs Development Corp 
3 113 Village of Secluded Summit 211-18-212 Cahava Springs Development Corp 

3 114 Village of Secluded Summit 
211-18-213 

Cahava Springs Development Corp 
211-18-214 

3 115 Village of Secluded Summit 
211-18-215 

Cahava Springs Development Corp 
211-18-216 

,.., 
116 Village of Secluded Summit 211-18-217 Cahava Springs Development Corp _j 

3 117 Village of Secluded Summit 211-18-218 Cahava Springs Development Corp 

3 118 Village of Secluded Sumrn.it 
211-18-219 

Cahava Springs Development Corp 
211-18-220 

3 119 Village of Secluded Summit 
211-18-221 

Cahava Springs Development Corp 
211-18-222 

3 120 Village of Secluded Summit 211-18-223 Cahava Springs Development Corp 
3 121 Village of Secluded Summit 211-18-224 Cahava Springs Development Corp 
3 122 Village of Secluded Summit 211-18-225 Cahava Springs Development Corp 
3 123 Village of Secluded Summit 211-18-226 Cahava Springs Development Corp 
3 124 Village of Secluded Summit 211-18-227 Cahava Springs Development Corp 
3 125 Village of Secluded Summit 211-18-228 Cahava Springs Development Corp 
3 126 Village of Secluded Summit 211-18-229 Cahava Springs Development Corp 
3 127 Village of Secluded Summit 211-18-230 Cahava Springs Development Corp 
,, 

128 Village of Secluded Summit 211-18-231 Cahava Springs Development Corp .) 

3 129 Village of Secluded Summit 211-18-232 Cahava Springs Development Corp 
3 130 Village of Secluded Summit 211-18-233 Cahava Springs Development Corp 
,, 

131 Village of Secluded Summit 211-18-234 Cahava Springs Development Corp _j 

,, 
132 Village of Secluded Summit 211-18-235 Cahava Springs Development Corp _) 

3 133 Village of Secluded Summit 211-18-236 Cahava Springs Development Corp 
3 134 Village of Secluded Summit 211-18-237 Cahava Springs Development Corp 
,, 

135 Village of Secluded Summit 
211-18-238 

Cahava Springs Development Corp ~, 
211-18-239 

3 136 Village of Secluded Summit 211-18-240 Cahava Springs Development Coro 
3 137 ... __ Village of Secluded Summit 211-18-241 Cahava Springs Development Corp 
3 138 ViU~tge of Secluded Summit 211-18-242 ... ~.?.hava Spri°-_gs Development Corp ....... 

3 139 Village of Secluded Summit 
211-18-243 

- Cahava Springs Development Corp 
211-18-244 

,., 
140 .. ..Village of Secluded Summit 211-18-245 Cahava Springs Development Corp .) 

... 
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Phase Lot Name APN Owner 
3 141 Village of Secluded Summit 211-18-246 Cahava Springs Development Corp 
3 142 Village of Secluded Summit 211-18-247 Cahava Springs Development Corp 
3 143 Village of Secluded Summit 211-18-248 Cahava Springs Development Corp 
3 144 Village of Secluded Summit 211-18-249 Cahava Springs Development Corp 
3 145 Village of Secluded Summit 211-18-250 Cahava Springs Development Corp 
3 146 Village of Secluded Summit 211-18-251 Cahava Springs Development Corp 
3 147 Village of Secluded Summit 211-18-252 Cahava Springs Development Corp 
3 148 Village of Secluded Summit 211-18-253 Cahava Springs Development Corp 
3 149 Village of Secluded Summit 211-18-254 Cahava Springs Development Corp 

3 150 Village of Secluded Summit 
211-18-255 

Cahava Springs Development Corp 
211-18-256 

3 151 Village of Secluded Summit 211-18-257 Cahava Springs Development Corp 
3 152 Village of Secluded Summit 211-18-258 Cahava Springs Development Corp 
3 153 Village of Secluded Summit 211-18-259 Cahava Springs Development Corp 
,, 

154 Village of Secluded Summit 211-18-260 Cahava Springs Development Corp _) 

3 155 Village of Secluded Summit 211-18-261 Cahava Springs Development Corp 
,, 

156 Village of Secluded Summit 211-18-262 Cahava Springs Development Corp .) 
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PHASE4 

Phase Lot Name APN Owner 
4 157 Village of Crest View 211-18-280 Cahava Springs Development Corp 
4 158 Village of Crest View 211-18-281 Cahava Springs Development Corp 
4 159 Village of Crest View 211-18-282 Cahava Springs Development Corp 
4 160 Village of Crest View 211-18-283 Cahava Springs Development Corp 
4 161 Village of Crest View 211-18-284 Cahava Springs Development Corp 
4 162 Village of Crest View 211-18-285 Cahava Springs Development Corp 
4 163 Village of Crest View 211-18-286 Cahava Springs Development Corp 
4 164 Village of Crest View 211-18-287 Cahava Springs Development Cmv 
4 165 Village of Crest View 211-18-288 Cahava Springs Development Cmv 
4 166 Village of Crest View 211-18-289 Cahava Springs Development Co1v 
4 167 Village of Crest View 211-18-290 Cahava Springs Development Corp 
4 168 Village of Crest View 211-18-291 Cahava Springs Development Corp 
4 169 Village of Crest View 211-18-292 Cahava Springs Development Corp 
4 170 Village of Crest View 211-18-293 Cahava Springs Development Corp 
4 171 Village of Crest View 211-18-294 Cahava Springs Development Corp 
4 172 Village of Crest View 211-18-295 Cahava Springs Development Corp 
4 173 Village of Crest View 211-18-296 Cahava Sprin_gs Development Corp 
4 174 Village of Crest View 211-18-297 Cahava Springs Development Corp 
4 175 Village of Crest View 211-18-298 Cahava Springs Development Corp 
4 176 Village of Crest View 211-18-299 Cahava Springs Development Corp 
4 177 Village of Crest View 211-18-300 Cahava Springs Development Corp 
4 178 Village of Crest View 211-18-301 Cahava Springs Development Corp 
4 179 Village of Crest View 211-18-302 Cahava Springs Development Corp 
4 180 Village of Crest View 211-18-303 Cahava Springs Development Corp 
4 181 Village of Crest View 211-18-304 Cahava Springs Development Corp 
4 182 Village of Crest View 211-18-305 Cahava Springs Development Corp 
4 183 Village of Crest View 211-18-306 Cahava Springs Development Corp 

4 184 Village of Crest View 
211-18-307 

Cahava Springs Development Cmv 
211-18-308 

4 185 Village of Crest View 
211-18-309 

Cahava Springs Development Corp 
211-18-310 

4 186 Village of Crest View 211-18-311 Cahava Springs Development Corp 
4 187 Village of Crest View 211-1 8-312 Cahava Springs Development Corp 
4 188 Village of Crest View 211-18-313 Cahava Springs Development Corp 
4 189 Village of Crest View 211-18-314 Cahava Springs Development Corp 
4 190 Village of Crest View 211-18-315 Cahava ~prings Dev~_l_~P!!l.~~:t_gorp 
4 191 VillageofCrest View 211-18-316 .. ____ ('.~~_l_!~y,~ .?.P!i.~_gs Devel C)pment Cor.p_ _________ 

--------·-·······----------··· -·--·-···"·"'· ... ·······--
4 192 ___ Village of Crest View 211-18-317 Cahava Springs Development Corp 

---------
4 193 Village of Crest View 211-18-318 Cahava Springs Dey~lopment Corp 
4 194 .. _Yillage_of Crest View 211-18-319 ___ \-'.aha va Sp1:~1\g_~ ___ p_~Y.-~I~E!1_1_e:11 __ t_ ~;orp ---------- -----
4 }()5 __ _village_ of Crest View 211-18-320 Cahava §.p1.:i_1-~gs Development ~'.orp 
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Phase Lot Name APN Owner 
4 196 Village of Crest View 211-18-321 Cahava Springs Development Corp 
4 197 Village of Crest View 211-18-322 Cahava Springs Development Corp 
4 198 Village of Crest View 211-18-323 Cahava Springs Development Corp 
4 199 Village of Crest View 211-18-324 Cahava Springs Development Corp 
4 200 Village of Crest View 211-18-325 Cahava Springs Development Corp 
4 201 Village of Crest View 211-18-326 Cahava Springs Development Corp 
4 202 Village of Crest View 211-18-327 Cahava Springs Development Corp 
4 203 Village of Crest View 211-18-328 Cahava Springs Development Corp 
4 204 Village of Crest View 211-18-329 Cahava Springs Development Corp 
4 205 Village of Crest View 211-18-330 Cahava Springs Development Corp 
4 206 Village of Crest View 211-18-331 Cahava Springs Development Corp 
4 207 Village of Crest View 211-18-332 Cahava Springs Development Corp 
4 208 Village of Crest View 211-18-333 Cahava Springs Development Corp 
4 209 Village of Crest View 211-18-334 Cahava Springs Development Corp 
4 210 Village of Crest View 211-18-335 Cahava Springs Development Corp 
4 211 Village of Crest View 211-18-336 Cahava Springs Development Corp 
4 212 Village of Crest View 211-18-337 Cahava Springs Development Corp 
4 213 Village of Crest View 211-18-338 Cahava Springs Development Corp 
4 214 Village of Crest View 211-18-339 Cahava Springs Development Corp 
4 215 Village of Crest View 211-18-340 Cahava Springs Development Corp 
4 216 Village of Crest View 211-18-341 Cahava Springs Development Corp 
4 217 Village of Crest View 211-18-342 Cahava Springs Development Corp 
4 218 Village of Crest View 211-18-343 Cahava Springs Development Corp 
4 219 Village of Crest View 211-18-344 Cahava Springs Development Corp 
4 220 Village of Crest View 211-18-345 Cahava Springs Development Corp 
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PHASE5 

Phase Lot Name APN Owner 
5 221 Village of Quiet Canyon 211-18-265 Cahava Springs Development Corp 

5 222 Village of Quiet Canyon 
211-18-266 

Cahava Springs Development Corp 
211-18-267 

5 223 Village of Quiet Canyon 211-18-268 Cahava Springs Development Corp 
5 224 Village of Quiet Canyon 211-18-269 Cahava Springs Development Corp 
5 225 Village of Quiet Canyon 211-18-270 Cahava Springs Development Corp 
5 226 Village of Quiet Canyon 211-18-271 Cahava Springs Development Corp 
5 227 Village of Quiet Canyon 211-18-272 Cahava Springs Development Corp 

5 228 Village of Quiet Canyon 
211-18-273 

Cahava Springs Development Corp 
211-18-274 

5 229 Village of Quiet Canyon 
211-18-275 

Cahava Springs Development Corp 
211-18-276 

5 230 Village of Quiet Canyon 211-18-277 Cahava Springs Development Corp 
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Hopping Green & Sams 

Via Electronic Mail 
and U.S. Mail 

Cahava Springs Revitalization District 
c/o Ballard Spahr, LLP 
1 East Washington Street, Suite 2300 
Phoenix, AZ 85004-2555 
Attn: William A. Hicks Ill, Esq. 

Attorneys and Counselors 

December 19, 2019 

Re: Notice of Event of Default 
Cahava Springs Revitalization District 

Mr. Hicks: 

This firm represents Zions Bancorporation, National Association, in its capacity as trustee 
("Trustee") for the Special Assessment Bonds, Series 2017A (the "Series 2017A Bonds") and 
2017B (together with the Series 2017 A Bonds, the "Bonds"), issued pursuant to that certain 
Indenture of Trust, dated March 1, 2017 (the "Indenture"), by and between the Cahava Springs 
Revitalization District ("District") and the Trustee. 

Previously, I transmitted to your attention Attachment A hereto in which demands were 
made per the Indenture including, but not limited to, the payment of Trustee fees and expenses as 
reflected therein. Payment has not been received and additional fees and expenses, reflected in 
Attachment B hereto, have since been incurred by the Trustee on this matter. The District, 
therefore, is in default under Section 6.1 (b) of the Indenture. 

Should you have questions concerning this letter or demands contained herein, please contact 
me at 850-425-2309 or via e-mail at BrianC@hgslaw.com. 

HOPPING GREEN & SAMS, P.A. 

Brian A. Crumbaker 

Post Office Box 6526 Tallahassee, Florida 32314 119 S. Monroe Street, Suite 300 (32301) 850.222.7500 850.224.8551 fax www.hgslaw.com 
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ATTACHMENT A

Hopping Green & Sams 

Via Electronic Mail 
and U.S. Mail 

Cahava Springs Revitalization District 
c/o Ballard Spahr, LLP 
1 East Washington Street, Suite 2300 
Phoenix, AZ 85004-2555 
Attn: William A. Hicks III, Esq. 

Re: Events of Default 

Attorneys and Counselors 

October 1, 2019 

Cahava Springs Revitalization District 

Mr. Hicks: 

This firm represents Zions Bancorporation, National Association, in its capacity as 
trustee ("Trustee") for the Special Assessment Bonds, Series 2017A (the "Series 2017A Bonds") 
and 2017B (together with the Series 2017A Bonds, the "Bonds"), issued pursuant to that certain 
Indenture of Trust, dated March 1, 2017 (the "Indenture"), by and between the Cahava Springs 
Revitalization District ("District") and the Trustee. The purpose of my writing is to provide 
notice of District defaults presently known to the Trustee, and demand the District cure same and 
remain in strict compliance with the financing documents for the Bonds going forward. 

Contemporaneously with the District's issuance of the Bonds, the District made the 
following covenants and representations to and for the benefit of the Trustee and the owner of 
the Series 2017A Bonds regarding the levy, collection and enforcement of Assessments: 1 

► "the District will receive and collect when due [ emphasis added] all Assessments [ on lots 
on which the Deed of Trust is recorded] with respect to which the [Bonds] have been 
issued, the installments thereof, the interest thereon, and the penalties accrued with 
respect thereto, including without limiting the generality of the foregoing, the whole of 
the unpaid principal, interest and penalties accrued which become due and payable 
immediately in the event of a default in the payment of any such installment, whether of 
principal or interest, when due, and to pay and disburse such payments to the Trustee as 
herein provided," Section 9.2( a) of the Indenture. 

► "the Assessment relating to [a lot on which the Deed of Trust is recorded] will be billed 
[emphasis added] to the respective owners of such lot (i.e., one of the Landowners) by the 
District annually on or before October 1 of each year. Not less than one-half of such 
Assessment shall be due and payable on or before November 1 of such year and any 

1 Capitalized terms not defined herein shall have the meaning set forth in the Indenture. 

Post Office Box 6526 Tallahassee, Florida 32314 119 S. Monroe Street, Suite 300 (32301) 850.222. 7500 850.224.8551 fax www.hgslaw.com 
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Cahava Springs Revitalization District 
October 1, 2019 
Page2 

balance shall be due and payable on or before May 1 of the immediately succeeding 
year." Private Placement Memorandum for the Bonds, p. 4, inter alia. 

► "in the event a default occurs in the payment of any installment of principal or interest of 
an Assessment levied ... when due, the District shall [emphasis added] (a) either declare 
the unpaid amount delinquent and subject to collection or declare the whole of the unpaid 
Assessment immediately due and payable and subject to collection, (b) provide notice of 
such default, and (c) following the lapse of any grace period to remedy the default 
provided in the notice, all as provided in the applicable assessment resolution, the District 
may immediately initiate and diligently pursue to completion a summary sale pursuant to 
the Enabling Act, of all delinquent property in the manner provided for actions to 
foreclose trust deeds. Section 9.4 of the Indenture. 

Based upon reasonable inquiry, the District has never billed, which should have 
commenced no-later-than October 1, 2018, much less enforced the collection of delinquent 
Assessments, as required, and the District's breach of such covenants resulted in insufficient 
revenues on hand to pay Debt Service on the Series 2017A Bonds and bond proceeds being used 
in place thereof. The District's failure to invoice Landowners for annual Assessments benefits 
only one party to the Bond transaction - the Landowners - and, therefore, raises concerns for the 
Trustee and sole holder of the Series 2017 A Bonds (the "Sole Holder") as to whether the District 
is operating independently of the Developer and Landowners. 

It is in light of the forgoing that I write to demand, pursuant to Section 6.l(b) of the 
Indenture, the District (i) operate independently of the Developer and Landowners; (ii) fund the 
Trustee fees and expenses set forth in Attachment A hereto; (iii) issue Assessment invoices to 
Landowners in amounts necessary to fund Debt Service due January 1 and July 1, 2019, and 
January 1 and July 1, 2020, per the Indenture and District Development and Waiver Agreement, 
dated February 15, 2017 (the "Development Agreement"); (iv) invoice and collect an O&M Tax 
Levy in an amount necessary to fund, inter alia, maintenance of public bond funded 
improvements; and (v) cooperate with the Trustee to identify any defaults on the part of the 
Developer and Landowners, respectively, under the Development Agreement and Continuing 
Disclosure Undertaking. For the moment, the District is not being asked to commence 
enforcement of delinquent Assessments, the hope being an amicable resolution of outstanding 
defaults by the Developer, Landowners and District can be negotiated; separate direction will be 
provided by the Trustee in the event such resolution cannot be achieved. 

Thank you for your assistance with this matter. Should you have questions concerning 
this letter or demands contained herein, please contact me at 850-425-2309 or via e-mail at 
BrianC@hgslaw.com. 

Sincerely, -=~ 
Brian A. Crumbaker 
Hopping Green & Sams, P.A. 

Hopping Green & Sams 
Attorneys and Counselors 
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Hopping Green & San1s 
Attorneys and Counselors 

119 South Monroe Street, Suite 300 
Tallahassee, FL 32301 

==============STATEMENT============== 

Zions Bancorporation 
c/o Pam Saucer 
6001 No. 24th Street, Bldg. B 
Phoenix, AZ 85016 

October I, 2019 

Zions Bancorporation/Cahava Springs Default 
ZIONS/001 BAC 

BILLING SUMMARY 

Fees and expenses relating to service as counsel 
on Cahava Springs Default matter through August 2019 

Invoice Number 20191001 

Please remit upon receipt. Thank you 

Attachment A 

$7,609.50 
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Agreement between Owner and Contractor 

AGREEMENT made as of ~e ...%!_ day of February in the year 2017. 

BE'I WEEN the Owner, the Cahava.Springs Revitalization District, a special purpose, '!BX-levying public improvement 
district for the purposes of the Constitution of the State of Arizona (the "State") and a municipal corporation for the 
purposes of the State law 

("'Owner") 
Caha.va Spri~ Revitalization District 
c/o Ballard Spahr LLP 
1 East Washington Street, Suite 2300 
Phoenix, AZ 85Q04-2555 

And the Contractor ("Contractor"): 

Markham Contracting, Co. Inc. 
22820 North 19th Avenue 
Phoenix. Arizona 85027-1312 

The Project is: 

Off-site Work performed for Cahava Springs, a 942 acre, 230 lot master planned residential community located in Cave 
Creek Arizona (''Projectj. The Project is located in a part of Section 13. Township 6 North, Range 3 East of the Gila and 
Salt River Meridian. Maricopa County, Arizona. 

The Work to be performed by Contractor includes the extension of underground waterlines, two booster pump stations, a 
300,000 gallon water reservoir, underground electric utilities, storm water drainage facilities including culverts and erosion 
protection, retaining vvalls, concrete work, grading, paving, miscellaneous demolition and construction. landscape and 
irrigation and is more fully described on plans and specifications referred to herein ("Contract Documents", "Work", 
and/or "Scope of Work") as described in paragraph 6.1.1. · 

With regard to the Scope of Work the Owner and Contractor agree as follows: 

/til,fl-, t:OIUfnlf:IIOII cl .,_,,,fond.ti« 

EXHIBIT I Harii---,-... ~o-
(&) . \ 1 ~2 "02-0 

Doreen Sutton, CR_50076 

7Y,•/ 
{_/l 
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1. ARTICLEl THE WORK OF THIS CONTRACT 

I.I. The Contractor shall fully execute the Work described in the Contract Documents, except to the extent 
specifically indicated in the Contract Documents to be the responsibility of others or as follows: 
1.1.1. Tree and cactus salvage within the right of way 

2. .ARI'ICLE l DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 

2.1. The date of commencement of the Work shall be the date of this Agreement unless a different date is stated 
below or provision is made for the date to be fixed in a notice to proceed issued by the Owner. 

2.1.1. Date of Cmnmencement will be fixed in a Notice to Proceed. 

2.2. 1be Contract Time sba11 be measured :from the date of commencement 

2.3. The Contractor shall achieve Completion of the Work in accordance with the plans and specifications within 
five hwtdred fifteen (515) calendar days from the date of commencement C'Contract Time") subject to 
adjusbnents of thls Contract Time as provided in any changes to the Contract Documents or delays due to 
inclement weather. Schedule is provided in Exhibit A (''Project Schedule'') 

3. ARTICLE3 CONTRACT SUM 

3.1. The Owner shall pay the Contractor in current fimds for the Contractofs performance of the Contract. The 
Maximum Contract Sum is Teo million Eight hundred Seventy Three thoosand Four hundred Sixty Five and 
twenty seven cents {$10,873,465.27) Dollars and shall be subject to additions and deletions as provided in the 
Contract Documents ("Contract Sum"). 

The Contract Sum is a guaranteed maximum price amount based on the schedule of values included as Exluoit B 
("Schedule of Values"). The total Contract Smn is not subject to any changes. 

4. ARTICLE4 PAYMENTS 

4.1. PAYMENTSTOCONTRACTOR 

4.1.l. NOTICE OF EXTENDED PAYMENT PROVISION. This contract allows the OWNER to make 
payment within 21 days after certification and approval of billings and estimates as provided for and limited 
to certain loan documents and draw procedures ("Loan Documents"). 

4.1.2. PARTIAL PA YMENf: By 25th of each month, but not more often than once a month, the Contractor 
will submit to the Owner or Owner's Representative a partial payment estimate filled out and signed by the 
Contractor on AIA Document 0702 and 0703 (" Application for Payment and AppJication and Certificate 
for Payment Continuation Sheet'') covering the Work performed during the period covered by the partial 
payment estimate and supported by such data as the Owner may reasonably require ("Partial Payment''). If 
payment is requested on the basis of materials and equipment not incorporated in the Work but delivered 
and suitably stored at or near the site, the partial payment ~ate shall also be accompanied by such 
supporting daia, satisfactory to the Owner, as will establish the Ownel's title to the material and equipment 
and protect his interest therein, including applicable insurance. The Owners Co.nstruction Representative (as 
defined herein below in Article 9) wm, immediately after receipt of each partial payment ~ either 
indicate his approYaJ of payment and present the partial payment estimate to the Owner, or return the partial 
payment estimate to the Contractor indicating in writing his reasons for refusing to approve payment In the 
latter case, the Contractor may make the necessary cotrections and resubmit the partial payment estimate. If 
the partial payment estimate is acceptable to both the Owner and Contractor, and is agreed upon before the 
final working day of the mo~ the Owner will, within twenty-one {21) days of acceptance of a partial 
payment estimate. pay the Contractor a progress payment based on the approved partial payment emimate. 

~ _,,,_,,,,,, & ~fi,nllUoc Pagc2 
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The Owner shall ret.ain ten percent (10%) of the amount of each payment until final completion and 
acceptance of all work e<1vered by the Contract Documents ("Retained Percentages .. ). Contractor hereby 
acknowledges that Owner must submit Contractors pay request to 31• party trustee ("Trustee") for 
pr<>Ce$ing. In such case, Owner shall use be.,! commercial efforts to have Trustee process requested 
payment for Contractor and Contractor shall endeavor to assist Owner in its work with Trustee to answer 
questions, supply additional information in an effort to diligently approve payment of Contractors 
Application for Payment and Application and Certificate for Payment Continuation Sheet. 

4.1.3. The request for Partial Payment may also include an allowance for the cost of such major materials and 
equipment, which is suitably stored either at or near the site per the requirements herein however, any stored 
materials and equipment are the soJe Ownership of the Contractor until used to as part of the Scope of 
Work. 

4.1.4. All Work covered by Partial Payment made shall there upon become the sole property of the Owner, but 
this provision shall not be construed as relieving the Contractor of the sole responsibili1;y for the care and 
protection of the Work upon which payments have been made or the restoration of any damaged Work, or~ 
a waiver of the right of the OwneT to require the fulfillment of all tenns of the Contract Documents or for 
material paid for by Partial Payment and stored for future Work. 

4.15. Upon completion and acceptance of the Work. the Engineer or Owners Construction Representative shall 
issue a certificate attached to 1he :fmal payment request that the Work has been accepted by him under the 
conditions of the Contract Documents. The entire balance found to be due the Contractor, including the 
Retained Percentages, but except such sums as maybe lawfully retained by the Owner, shall be paid to the 
Contractor within forty (40) (Jays of completion and acceptance of the Work ('"Final Payment"). 

4.1.6. The Contractor will indemnify. defend, and save the Owner or the Owners agents, employees, Members 
and Trustee harmless ftom and against any and all claims, suits, actions, damages, liabilities, penalties, 
costs, expenses, fees (including reasonable attorney's fees), arising out of or related to: (a) any negligent act, 
error, or omission of Contractor or other performance of the Work by Contractor to the comparative extent 
of contractor's negligence; and/or {b) demands of Subcontractors, Iaborets, workmen. mechanics, 
materialmen. and furnishers of machinery and parts thereof, equipment, tools, and aU supplies incurred in 
the furtherance of the perf01mance of the Work provided contractor has been paid for such demands by 
Owner. The Contractor shall, at the OWNER'S and/or Trustees request, furnish satisfactory evidence that all 
obligations of the nature designated above have been paid, discharged. or waived. If the Contractor mils to 
do so, the Owner may, after having notified the Contractor, either pay unpaid bills or withhold from the 
Contractor's unpaid compensation a sum of money deemed reasonably, sufficient to pay any and all such 
lawful claims until satisfactory evidence is furnished that all liabilities have been fully discharged 
whereupon payment to the ContraGtor. subject to approval by Trustee, shall be resumed, in accordance with 
the tenns of the Contract Documents, but in no event shall the provisions of this .sentence be construed to 
impose any obligations upon the Owner to either the Contractor, his Surety, or any third party. In paying any 
unpaid bills of the Contractor, any payment so made by the Owner shall be considered as a Partial Payment 
made under the 1his Agreement and in accoolanee with the Contract Documents by the Owner to the 
Contractor and the Owner shall not be liable to the Contractor for any such pa:yme~ made in good faith. 

4.1.7. If the Owner fails to make a partial payment to the Contractor on or prior to the last working day of 
month thirty-five {35) days after the Owner approves and the Trustee accepts the partial payment request• 
in addition to other remedies available to the Contractor, there shall be added to each such payment interest 
at a rate of 1 % over the prime interem: rate established by Wells Fargo. Arizona commencing on the first day 
after said payment is due and continuing until the payment is received by the Contractor. 

4.1.8. As a condition. precedent to any Partial Payment and Final Payment as more :fully described below, 
Contractor shall provide original, fully executed lien waivers on behalf of itself and alJ Subcontractors and 
Suppliers whose work is included in the Application for Payment Lien waivers shall be in the form 
required by A.R.S. § 33-1008 and submitted as follows: (a) with the first Application for Payment. 
CON1RACTOR shall submit fully executed Conditional Waivers of Lien on Progress Payment for such 
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Application :from itself and each Subcontractor and first-tier Suppliers included in the Application; {b) on 
the second and all subsequent Applications for Payment, Contractor shall submit :fully executed Conditional 
Waivers of Lien on Progress Payment for such Application from itself and each Subcontractor and fu-st-tier 
Suppliers included in the Application and Unconditional Waivers of Lien for all prior Applications from 
itself and each Subcontt:actor and first-tier Suppliers included in the prior Applications. 

4.1.9. The Contractor agrees to comply with and to require all of his Subcontractors to comply with all the 
provisiom of applicable State Sales Excise Tax Law and Compensation Use Tax Law and all Amendments 
to same. The Contractor further agrees to indemnify, defend, and hold harmless the OWNER from any and 
all claims, demands, costs. expenses, penalties, damages, liabilities, and fees (mcluding reasonable attorney 
fees) made against him by virtue of the failure of the Contractor or any Subcontractor to comply with the 
provisions of any and all Laws and Amendments. 

4.1.10. The acceptance by the Contractor of Final Payment snall be and shall operate as a release to the Owner of 
a11 claims and all liability to the Contractor other than claims in stated amounts as may be specifically 
accepted by the Contractor for all things done or furnished in connection with this Work. Any Partial 
Payment, however. or Final Payment, shall not release the Contractor or his sureties from any obligations 
under the Contract Documents or the Perfonnance Bond and Payment Bond. 

4.2. FINAL:PAYMENT 

4.2. l. Finai Payment, as defined above shall constitute the entire llllpaid balance of the Contract Sum and shall 
be made by the Owner to the Contractor when the Contractor has fully performed the Scope of Work except 
for the Con1ra.ctors• responsibility to correct Work m provided in paragraph 17.2. and to satisfy other 
requirements, if sny. which extend beyond :final payment. 

4.2.2. The Owner's Final payment to the Contractor shall be made no later than seven (7) business days after the 
acceptance of the final Application for Payment unless Owner responds with a Deficiency Statement, or as 
follows in accordance with applicable State law. 

5. ARTICLES ENUMERATION OF CONTRACT DOCUMENTS 

5. 1. The Contract Documents are listed in Article 6 and, except for Modifications issued after execution of this 
Agreement, are.enumerated as follows: 

5.1.1. The Agreement is this executed Agreement between Owner and Contractor. 

5.2. The Drawings are as follows, and are dated unless a different date is shown in "Exhibit C - Contract 
Document Drawings" 

53. Other documents, if any, fonning part of the Contract Documents are as follows: 
5.3.1. Geateclmical Report Prepared By Construction Testing & Inspection Dated:01/26/2001 

5.4. The Contractor further acknowledges the following specifications are incorporated by reference: 
5.4.1. OSHA Guidelines and Regulations 
5.4.2. Town of Cave Creek amendments to the Maricopa County .Association of Government Specifications and 

Details for Public Works Construction, if any. 
5.4.3. Maricopa County Association of Government Specifications and Details for Public Works Construction 
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GENERAL CONDITIONS 

6. ARTICLE6 GENERAL PROVISIONS 

6.1. 'I'IR CONTRACT DOCUMENTS 
6.1.1. The Contract Documents consist of this Agreement, the Conditions of the Contract (Genefil4 

Supplementary and other Conditions), Drawings, Specifications, Addenda. issued prior to the execution of 
this Agreement, and other documents listed in this Agreement and Modifications issued after execution of 
this Agreement A Modification is (1} a written amendment to the Contract signed by both parties, {2} a 
Change Order, (3) a Construction Change Directive or (4) a written order for a minor change in the Work 
issued by the Owner. The intent of the Contract Documents is to include all items necessary for the proper 
execution and completion of the Work by the Contractor. The Contract Documents are complementary, and 
what is required by one shall be as l!inding as if required by all; performance by the Contractor shaU be 
required to the extent consistent with the Contract Documents and reasonably inferable from them as being 
necessazy to produce the indicated results. 

62. THE CONTRACT 
6.2.1. The Contract Documents form the Contract for Construction. The Contract represents the entire and 

integrated agreement between the parties hereto and supersedes prior negotiations, representations or 
agreements, either written or orat. The Contract may be amended or modified only by a Modification. The 
Contract Documents shall not be construed to create a contractual relationship of any kind (I) between the 
Owner and a Subcontractor or sub-subcontractor> or (2) between any persons or entities other than the 
Owner and Contractor. 

6.3. 'CHE WORK 
6.3.1. The term "Work" means the construction and services required by the Contract Documents, whether 

completed or partially completed, and includes all other labor, materials, equipment and services provided 
or to be provided by the Contractor to fulfill the Contractots obligations. The Work may constitute the 
whole or a part of the Project. 

6.4. EXECUTION OF THE CONTRACT 
6.4. 1 . Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, 

become familiar with local conditions under which the Work is to be performed, studied the Contract 
Documents and correlated personal observations with requirements of the Contract Documents. 

6.5.0WNERSBIP AND USE OF DRAWINGS, SPECIFICATIONS AND OTHER INSTRUMENTS O:F 
SERVICE 

6.5.1. The Contract Documents and any chang~ addenda or supplements thereto· includings Drawings, 
Specifications and other documen~, including those in electronic form, prepared by the Owner or Owners 
agenl'J and the Owner's consultants are what are herein termed "Instruments of Service" through which the 
Work to be executed by the Contractor is described and performed The Contractor may retain one record 
set. Neither the Contractor nor any Subcontractor, sub -subcontractor or material or equipment supplier shall 
own or claim a copyright in the Instruments of Service, and unless otherwise indicated the Owner and the 
Owner's consultants shall be deemed the authors of them and will retain all common Jaw, statutOI)' and other 
reserved rights, in addition to the copyrights. All copies of them, except the Contractor's record set, shall be. 
returned or suitably accounted for to the Owner, on requ~ upon completion of the Work. The Instruments 
of Service and the Owner's consultants, aod copies thereof furnished to the Contractor, are for use solely 
with . respect to this Project They are not to be used by the Contractor or any Subcontractor, 
sub--subcontmctor or m.aterjal or equipment supplier on other projects or for additions to this Project outside 
the scope of the Work: without the specific written consent of the Owner, and the Owner's consultants. The 
Contractor, Subcontractors, sulr suboontractors and material or equipment suppliers are authorized to use 
and reproduce applicable portions of the Instruments of Service and other documents prepared by the Owner 
and the Owner's consultants appropriate to and for use in the execution of the Wol"k Wlder the Contract 
Documents. AU copies made under this authorization shall bear the statutory copyright notice, if any. shown 
on the Instruments of Service prepared by the Owner and the Ownets c.onsultants. Submittal or distribution 
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to meet official regulatory requirements or for other purposes in connection with this Project is not to be. 
construed as publication in derogation of the Owner's or Owner's oonsultants' copyrights or other reserved 
rights. 

7. ARTICLE7 OWNER 

7.1. INFORMATION AND SERVICES REQUIRED OF' THE OWNER 

7. I.J. The Contractor shal] be entitled to re]y on the accuracy of information furnished by the Owner but shall 
exercise proper precautions related to the safe performance of the Work. 

7.1.2. Except for pennits and fees which are the responsibility of the Contractor under the Contract 
Documents, and reimbutsable by the Owner, the Owner shall secure and pay for the pennits and other 
necessaiy approvals, easements, assessments and charges not covered by the Schedule of Values identified 
in Exlu"bit A. required for the coostmction. use or occupancy of permanent structures or permanent changes 
in existing facilities. 

7.2. OWNER'S RIGHT TO STOP THE WORK 
7.2.1. If the Contractor fails to comply with the tenns of this Agreement and/or correct Work which is not in 

accordance with the requirements of the Contract Documents, or persistently faiJs to car,y out the Work in 
accordance with the Contract Documents, the Owner may issue a written order to the Contractor to stop the 
Work, or any portion thereof; until the cause for such order is eliminated; however, the right of the Owner to 
stop the Work shall not give rise to a duty on the part of the Owner to exercise this right for the benefit of 
the Contractor or any other peISOn or entity. If Contractor fails to correct any action identified by Ow.ner in 
Owners written notice within 30 days of receipt of such notice then Contractor shall be deemed in default 
("Default''). 

7.3. OWNER'S RIGHT TO CARRY OUT THE WORK 
7.3.l. If the Contractor is in Default or persistently fails or neglects to carry out the Work in accocdance with the 

Contract Documents, or fails to perfollll a provision of the Contract. the Owner, after ten (I 0) days' written 
notice to the Contractor and without prejudice to any other remedy the Owner may have, may make good 
such deficiencies and may deduct the reasonable cost thereof;, including Owner's expenses and 
compensation for the Owner's services made necessary thereby, and shall have the right to subtract such 
sums from Contractors Partial and/or Final Payment from the payment then or thereafter due the Contractor. 

8. ARTICLES CONTRACTOR 

8.1. REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR 

8.1.l. Contract.or hereby acknowledges that it is familiar with the Scope of Work, the Project and the Site but 
since the Contract Documents are complementary, before starting each portion of the Work, the Contractor 
shall carefully study and compare the various Drawings and other Contract Documents re]ative to that 
portion of the Work, as well as the information furnished by the Owner pursuant to Subparagraph 7.1.1, 
sha11 take field measurements of any existing conditions related to that portion of the Work and shall 
observe any conditions at the site affecting it. These obligations are for the purpose of facilitating 
construction by the Contractor and are not for the purpose of discovering errors or om~ns or 
inconsistencies in the Contract Documents; however, any errors, omissions or inconsistencies discovered by 
the Contractor shall be reported promptly to the Owner as a request for information in such as fonn as the 
Owner may require. 

8.1.2. Any design errors or omissions in the Jnstruments of Service noted by the Contractor during this review 
. shall be reported promptly to the Owner, but it is recognized that the Contractor's review is made in the 
Contractor's capacity as a Contractor and not as a licemed design professiona1 unless otherwise specifically 
provided in the Contract Documents. 
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8.2. SUPERVISION AND CONSTRUCTION PROCEDURES 

8.2.1. The Contractor shall be solely responsible for superv.ision and direction of the Work, using the 
Conb11ctors best professional skill and attention and conventional methods normally applied to in the 
Phoeaix: marketplace for this type of work. The Contractor shall be solely responsible for and have control 
over construction means, methods, techniques. sequences and procedures. and for coordinating all portions 
of the Work under the Contract ("Construction Methods"), so long as such Construction Methods are not in 
conflict with the Instruments of Service and unless the Contract Documents give other specific instructions 
concerning these matters. If the Contract Documents give specific instructions concerning construction 
means. methods, techniques, sequences or procedures 1hen the Contractor shall fully comply with those 
("Defined Methods). The Contractor shall be fully and solely responsible far the jobsite safety 1hereof 
unless the Contractor gives timely written notice to the Owner that Defined Methods may not be safe. 

8.2.2. The Contractor shall be fully responsible to the Owner and shall indemnify the Owner for acts and 
omissions of the Contractor's employees, Subcontractors and their agents and employees, and other persons 
or entities performing portions of the Work for or on behalf of the Contractor or any of its Subcontractors. 

8.3. LABOR AND MATERIALS 

8.3.1. Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, 
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services necessary for proper execution and completion of the Work in conformance with 
the Scope of Work whether temporary or permanent and whether or not incorporated or to be incorporated 
in the Work. 

8.3.2. The Contractor shall enforce strict discipline and good order among the Contractor's employees and other 
persons carrying out the Contract The Contractor shall not permit employment of unfit pCISOns or persons 
not skilled in tasks assigned to them. 

83.3. The Contractor shall deliver, handle, store and install materials in acoordance with manufacturers' 
instructions. 

8.3.4. The Contractor may make substitutions only with the written consent of the Owner, after evaluation by 
the Owner and in accordance with a normal Change Order. 

8.4. WARRANTY 
8.4.L The Contractor warrants to the Owner that materials and equipment furnished under the Contract wiJI be 

of good quality and new unless otherwise required or pemulted by the Contract Documents, that the Work 
will be free from defects not inherent in the quality required or permitted, and that the Work will confonn 
with the requirements of 1he Conb:act Documents. Work not conforming to these requirements, including 
substitutions not properly approved and authorized, may be considered defective. The Contractor's warranty 
excludes remedy for damage or defect caused by abuse, modifications not executed by the Contractor, 
improper or insufficient maintenance, improper operation or normal wear and tear and nonnal usage. 

85. TAXES 
8.S.1. The Contractor shall pay sales. consumer, use and other similar taxes which are legally enacted when bids 

are received or negotiations concluded. All taxes paid by the Contractor shall be reimbursed by the Owner 
at the time of monthly payment Taxes are included in the Contract Sum. 

8.6. PERMITS, FEESA.ND NOTICES 

8.6.1. Unless otherwise provided in the Contract Docwnents or as required by the governing jurisdiction, 1he 
Owner shall secure and pay for the building permit and other Permits and governmental fees~ licenses and 
inspections necessary for proper execution and completion of the Work. In the event the Contractor is 
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required to pay for any permit, governmental fee, license, or inspection, the Owner shall reimburse 
Contractor for actual costs of such fees not included in the Contract Sum. 

8.6.2. The Contractor shall comply with and give notices required by laws, ordinances, rules, regulations and 
lawful ordeIS of pub]ic authorities applicable to performance of the Work. The Contractor shall promptly 
notify the Owner if the Contract Docmnents are observed by the Contractor to be at variance therewith. If 
the Contractor performs Wo.rk knowing it to be contrary to Jaws, statutes, ordinan~, building codes, and 
rules and regulations without .such notice to the Owner, the Contractor shall assume appropriate 
responsibility for such Work and shall bear the costs attn"butab1e to correction.. 

8.7. SUBMITTAI.S 

8. 7. l. The Contractor shall review for compliance with the Contract Documents, approve in writing and submit 
to the Owner, Shop Drawings. product Data, SampJes and similar submittals required by the Contract 
Documents with reasonable promptness. The Work shall be in accordance with approved submittals. 

8.7.2. Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. 

8.8. USE OF SITE 
8.8.1. The Contractor shall confine operations at the site to areas permitted by Jaw, ordinances, permits and the 

Contract Documents and shall not unreasonably encumber the site with materials or equipment. 

8.9. CUTTING AND PATCHING 
8.9.1. The Contractor shall be responsible for cutting, fitting or patching required to complete the Work or to 

make its parts fit together properly. 

8.10. CLEANINGUP 
8.10. I. The Contractor shall keep the premises and surrounding area :free from accumulation of waste materials 

or rubbish caused by operations under the Contract. At completion of the Work, the Contractor sba11 remove 
from and about the Project waste materials, rubbish, the Contractor's tools, construction equipment. 
machinery and surplus material. 

8.11. ROYALTIES, PATENTS AND COPYRIGHTS 
8.11.l. The Contractor shall pay all royalties and license fees; shall defend suits or claims for infringement of 

copyrights and patent rights and shall hold the Owner and Owner's Agents harmless ftom los.5 on account 
thereof: but shall not be responsible for such defense or Joss when a particula.J.· design, process or product of 
a particular manufacturer or manufacturers Is required by the Contract Documents, or where the copyright 
violations are contained in Drawings, Specifications or other documents prepared by the Owner, unless the 
Contractor has encountered and has reason to believe that there is an jnfr.ingement of patent or copyright and 
fails to prompUy famish such infonnation to the Owner. 

8.12. ACCESS TO WORK 
8.12.1. The Contractor shall provide the Owner access to the Work in preparation and~ wherever located. 

8.13. INDEMNIFICATION 

8.13.l. The contractor, subcontractor, and sub-subcontractors shall comply wnh the following indemnification 
prov.isioos: 

8.13.1.1. To the fullem: extent permitted by Jaw, the Contractor and subcontractors shall indemnify and 
hold harmless the Owner and their agents, employees and Trustee from and against any claims, 
damages, losses, expenses, attorneys' fees, and delays arising out of or resulting :from contractor's 
performance of the Work. provide that such claim, damage, Joss, expense, attorneys• fees, and delays 
arising out of or resulting :from contractor•s perfonnilDCC of the Work is caused by the 
CON1RACTOR or by anyone under contract to or in agreement with the Contractor or subcontractor, 
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provided, however, that the Owner shall not be indemnified for its own relative negligence. The extent 
of the Contractors liability shall be limited to the extent of its negligence. 

8.13.1.2. In claims agaimt any person or entity indemnified by this Agreement by an employee of the 
contractor, subcontractor or another subcontractor. anyone wrectly or indirectly employed by them or 
anyone for whooe acts they may be liable, the indemnification obligation shall not be limited in 
amount or type of damages, compensation of benefits payable by or for the Contractor under Workers' 
Compensation Acts, Disability Benefit Acts or other Employee Benefit Acts. 

8.13.1.3. Except as provided in this Agreement. the obJjgations of the Contractor or subcontractor shall not 
extend to the liability of the Owner's consultants and/or their agents or employees arising out of; I) 
prepaiation or approval of maps, drawings, opinions, reports, survey~ change orders, design or 
specifications, or; 2) the. giving of or failure to give directions or instructions by the Owner's 
consultant, their agents and/or employees providing reliance upon or failure to give direction is the 
primaty cause of the injury or damage. 

8.13.1.4. The Contractor and subcontractors agree that the Work will be performed in a worlcmanlike 
manner and assumes liability for the contractor, subcontractor or Owne1:'s negligent failure to discover 
problems or dangerous conditions caused by the Contt"actor or subcontractor. The Contractor and/or 
subcontractor agree that all direct or indirect employees of the Contractor or subcontractor will 
perfunn their portion of the Work in compliance with Local, State, and Federal laws including but not 
limited to, Building Codes, OSHA, and any other rules and regulations. 

9 . .ARTICLE9 OWNER'S .ADMINISTRATION OF THE CONTRACT 

9.1. . The Owner will provide administration of the Contract (1) during construction, (2) until final payment js due 
and (3) throughout the term for correction of Work or warranty described in Paragraph 17 2.. 

9.2 The Owner may designate a single person as direct contact with Contractor ("OWner•s Cons1IUCtion Rep"). 
The Owner will maintain personnel to (1) become genera1ly familiar with progress and quality of the portion of 
the Wolk: completed, (2) endeavor to guard against defects ·and deficiencies in the Wo.rk, and (3) determine in 
general if the Work is being perfonned in a manner indicating that the Work, when fully completed, will be in 
accordance with the Contract Documents. However, lhe Owner will not be required to maim exhaustive or 
continuous on-site inspections to check 1he quality or quantity of the Work. The Owner will neither have control 
over or charge of. nor be responsible for 1he construction means, methods, teclmiqu~ sequences or procedures, 
or for safety p.recautions aod programs in connection with the Work, since these are solely the Contractor's rights 
and responsibilities under the Contract Documents. except as provided in Subparagraph 8.2.1. Notwithstanding. 
if Owner's Comtruction Rep, in Owner's Construction Rep's sole and unfettered opinion. believes there js a 
public safety concern, that Contractor will cause damage to surrouoding properf;y and adjacent to 1he Project 
Limits of Construction, disturb adjacent land Owners unnecessarily, violate any law and/or ordinance or canse a 
deviation. from the Contract documents (''Construction Issues the Owner's Construction Rep shall have the right 
to immediately take corrective action, including stopping work, until such Construction issues am be properly 
addressed by Owner•s Construction Rep and Contractor and the Construction Issue resolved. 

9.3. The Owner will not be responsible for the Contractor's failme to perform the Work in accordance with the 
requirements of the Contract Documents. The Owner will not have control over or charge of and will not be 
responsible fur Construction Issues or acts or omissions of the Contractor, Subcontractors, or their agents or 
employees, or any other persons or entities performing portions of the Worlc. However, the Owners Rep shall 
when deemed. necessary apprise Contractor of such Construction Issues or acts or omission. 

9.4. Based on the Owner's evaluations of the Work and of the Contractor's Applications for Payment, the Owner 
will review the amounts due the Contractor and will issue Certificates for Payment in such amounts to Trustee as 
described in Article 4. 
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9.5. The Owner will review and approve or take other appropriate action upon the Contractor's submittals such as 
Shop Drawings, Product Data and Samples, for the purpose of checking for conformance with information given 
and the design concept expr~ in the Contract Doeumems. 

9.6. The Owner's decisions on matters relating to aesthetic effect will be Owners sole and unfettered discretion 
and shall be fmal if consistent with the intent expressed in the Contract Documents. 

9.7. CLAIMS AND DISPUTES 

9.7.1. Jf a claim, dispute or other matter in question relates to or is the subject of a mechanic's lien. the party 
asserting such matter may proceed in accordance with applicable law to comply with the Jien notice or 
Filing deadlines prior to resolution of the matter by mediation or by arbitration. 

9. 7.2. The parties shall endeavor to resolve their disputes by mediation which, uni~ the parties mutually agree 
otherwise, shall be in accordance with the Construction Industiy Mediation Rules of the American 
Arbitration A$0Ciation currently in effect. Request for mediation shall be filed in writing with the other 
party to this Agreement and with the American Arbitration Association. The request may be made 
concurrently with the filing of a demand for arbitration but. in such event, mediation shall proceed in 
advance of arbitration or legal or equitable proceedings, which shall be stayed pending mediation for a 
period of 60 days from the date of filing. unless stayed for a longer period by agreement of the parties or 
court order. 

9.7.3. Claims, disputes and other matters in question arising out of or relating to the Contract that are not 
resolved by first by negotiation which shall take no longer then one (1) week from the notice of dispute, 
then if not then resolved by mediation in accordance with the rules of Mediation of the American 
Arbitration Association, except niattets relating to aesthetic effect and except those waived as provided for 
in Paragraph 9.11 and Subparagraphs 14-5.3 and 14-5.4. If not resolved by Mediation within 30 days 1hen 
the remaining unresolved disputes shall be decided by arbitration which, unless the parties mutually agree 
otherwise, shall be in accordance with the Construction Industry Arbitration Rules of the American 
Arbitration Association currently in effect. The demand for arbitration shall be filed in writing with the other 
party to this Agreement and with 1he American Arbitration Association and shall be made within a not more 
than 30 days after the dispute has arisen. The award rendered by the' arbitrator or arbitrators shall be final, 
and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction 
thereof. Except by written consent of the person or entity sought to be joined, no arbitration arising oot of or 
relating to the Contract Documems shall include, by consolidation, joinder or in any other manner, any 
person or entity not a party to the Agreement under which such arbitration arises, unless it is shown at the 
rune the demand for arbitration is filed that (1) such person or entity is substantially involved in a common 
question of fact or law, (2) the presence of such person or entity is required if complete relief is to be 
accorded in the arbitration, (3) the interest or responsibility of such person or entity in the matter is not 
insubstantial, and (4) such person or entity is not the OWNER or any of the O~s employees or 
consultants. The agreement herein among the parties to the Agreement and any other written agreement to 
arbitrate referred to herein shall be s~cifi.cally enforceable under applicable law in any court having 
jurisdiction thereof. 

10. ARTICLE 10 SUBCONTRACTORS 

10.1. A Subcontractor is a person or entity that has a direct contract with the Contractor to perform a portion of the 
Work at the site and in regards to this agreement is the same as the Contraetor. 

10.2. Unless otbeiwise stated in the Contract Documents or the bidding requirements, the Contractor, as soon as 
practicable after award of the Contract. shall :furnish in writing to the Owner the names of the Subcontractors for 
each of the principal portions of the Work. The Contractor shall not contract with any Subcontractor to whom the 
Owner has made reasonable and timely objection. If the proposed but rejected Subcontractor was reasonably 
capable of performing the W~ the Contract SUiD. and Contract-Time shall be increased or decreased by the 
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difference, if any, occasioned by such change, and an appropriate Change Order shall be issued before 
commencement of the substitute Subcontractor's Work. The Contractor shall not be required to contract with 
anyone to whom the Contractor has made reasonable objection. 

103. Contracts between the Contractor and Subcontractors shaU (1) require each Subcoolractor, to the extent of the 
Work. to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract 
Documents, and to assume toward the Contractor all the obligations and responsibilities, including the 
responsibility for safety of the Subcontractol's Work, which the Contractor, by the Contract.Documents, assumes 
toward the Owner and Owner, and (2) allow the Subcontractor the benefit of all rights, remedies and redress 
afforded to the Contractor by these Contract Documents. 

11 . .ARTICLE 11 
CONTRACTS 

OWND.'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE 

11.l. The Owner reserves the right to perform construction or operations related to the Project with the Owner's 
own forces, and to award separate contracts in connection with other portions of the Project or other construction 
or operations on the site 1D1der conditions of the contract identical or substantially similar to these, including 
those portions related to insurance and waiver of subrogation. If the Contractor claims that delay or additional 
cost is involved because of such action by the Owner, the Contractor shall make such claim as provided by 
Paragraph 9.7 3. 

11.2. The Contractor shall afford the Owner and separate contractor's reasonable opportunity for introduction and 
storage of their materials and equipment and performance of their activitie.,;, and shall connect and coordinate the 
Contractor's activities with theirs as required by the Contract Documents. 

11.3. The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which are payable to a 
separate Contractor because of delays, improperly timed activities or defective construction of the Contractor. 
The Owner shall be ~ponsible to the Contractor for costs incurred by the Contractor because of delays, 
improperly timed activities, and damage to the Work or defective construction of a separate contractor. 

12. ARTICLE 12 CHANGES.IN THE WORK 

12.1. The Owner, without invalidating the Contract. may order changes in the Worlc within the general scope of the 
Contract consisting of additions, deletions or other revisions. 1he Contract Sum and Contract Tune being adjusted 
accordingly ("Change Orders"). Such Change Orders in the Work shall be authori7.ed by written Change Order 
fonn $igned by the Owner and Contractor, or by written Construction Change Directive signed by the Owner. 

12.2. The cost or credit to the Owner from a Change Order in the Wotlc. shall be detennined by mutual agreement of 
the parties or, in the case of a Construction Change Directive, shall include reasonable and applicable 
Contractor's cost of labor, material, equipment, and reasonable overhead and profit. 

12.3. The Owner will have authority to order minor changes in the Work not involving adjustment in 1h.e Contract 
Sum or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such 
changes shall be effected by written order and shall be binding on the Owner and Contractor. The Contractor 
shall carry out such written orders promptly. 

12.4. If concealed or unknown physical conditions are encountered at the site that differ substantially and materially 
from those indicated in the Contract Documents or from those previously observed by the Contractor with its 
familiarity with the Project and :from those indicated in studies provided by Owner or prepared by Contractor. the 
Contract Sum and Contract Time shall be adjusted based upon agreement with Owners Rep and Contractor. 

12.5. A Change Order is a written instrument prepared by the Owner and signed by the Contractor stating lheir 
agreement npon all of the following: 

12.5.1. change in the WOik; 
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12.5.2. the amount of the adjustment. if any, in the Contract Sum; and 
12.5.3. the ext~t of the adjusbnent, if any, in 1he Contract Time. 

13. ARTICLE 13 TIME 

13.1. Time limns stated in the ContractDocuments are of the essence of the ContracL By executing the Agreement 
the Contractor confirms 1hat the Contract Time is a reasonable period for pecforming the Worlc. 

13.2. The date of Substantial Completion is the date in accordance with Subparagraph 14.4.2. 

13.3. If the Contractor js delayed at any time in the commencement or progress of the Work by chang~ ordered in 
the Work, by labor disputes, fire. unusual delay in deliveries. adverse weather conditions, unavoidable casualties 
or any causes beyond the Contractor's control, or by other catECS which the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Order fo.r such reasonable time as the Owner may 
determine, subject to the provisions of Paragraph 9.10. 

14. ARTICLE 14 PAYMENTS AND COMPLETION 

14.1. APPLICATIONS FOR PAYMENT 

14. I.l. Payments shall be made as provided in Article 4 of this AgreemenL Applications for Payment sha]J be in 
a funn satisfactory to the Owner and 1he Trustee. 

14.1.2. The Contractor warrants that title to all Work covm:d by an Application for Payment will pass to the 
Owner no later than the time of payment. The Contractor further warrants that upon submittal of an 
Application for Payment all Work for which Certificates for Payment have been previously issued and 
payments received :from the Owner shall, to the best of the Contractor's .knowledge, information and belief, 
be free and clear of liens, claims, security interests or other encumbrances adverse to the Owner's interests 
and as such will indemnify and defend Owner against any claim arising after such payment.. 

14.l. APPLICATIONSFORPAYMENT 

14.2.1. The Contractor shall submit to the Owner an itemized Application for Payment for ope.rations completed 
in accordance with the approved schedule of values on AIA App_lications 702 and 703. Such application 
shall be notarized, if required, and supported by such data su~tiating the Contractor's right to payment 
as the Owner may require, such as copies of requisitions from Subcontractors and material suppliers. and 
reflecting retainage if provided for in the Contract Documents. 

14.2.2. The application may include requests for payment on account of changes in the Work which have been 
properly authorized by Change Order. 

14.23. Such applications may not include requests for payment for portions of the Work for which the Contractor 
does not intend to pay to a Subcontractor or material supplier, unless such Work has been performed by 
others whom the Contractor intends to pay. 

14.2.4. The Owner and/or the Trustee who will notify Owner to do so, will. within seven (7) days after receipt of 
the Contractots Application for Payment, issue a notice in writing of the Owners reasons if for any reason 
there is discrepancy in the application and payment for the Work will not be paid in whole or in part. 

14.2.S. The issuance of the Application for Payment will constitute a representation, based on the Contractor's 
evaluations of the Work and the data comprising the Application for Payment, that the Worlc has progressed 
to the point indicated and that, to the best of 1he Contractor's knowledge, information and belief, the quality 
of the Work is in accordance with the Contract Documents. The foregoing representations are subject to an 
evaluation of the Work for conformance with the Co:ntract Documents upon Substantial Completion, to 
results of subsequent tests and inspections, to couection of minor deviations from the Contract Documents 
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prior to completion and to specific qualifications expressed by the Owner. The issuance of an Application 
for Payment will farther constitute a representation 1hat the Contractor is entitled to payment in the amount 
certified. However, the issuance of a Payment will not be a representation that the Owner bas (1) made 
exhaustive on-sit.e inspections to check the quality or quantity of the Worlc, (2) reviewed construction 
means, methods, techniques. sequences or procedures, (3) reviewed copies of requisitions received from 
Subcontractors and materia1 suppliers and other data requested by the Owner to substantiate the Contractors 
right to payment. or (4) made examination to ascertain how or for what purpose the Contractor has used 
money previously paid on account of the Contract Sum. 

14.2.6. The OWner may withhold a Payment in whole or in part, to the extent reasonably n~ary if. in the 
Owner's opinion, the representations to the Owner required by Subparagraph 14.25 cannot be made, or as 
otherwise permitted by law. If the Owner is unable to certify payment in the amount of the Application, the 
Owner will notify the Contractor in writing as provided in Subparagraph 14.2.~. The Owner may also 
withhold an Application for Payment or, because of subsequently discovered evidence, may nullify the 
whole or part of an Application for Payment previously issued. but only to such extent as may be necessary 
in the Owner's reasonable opinion to protect the Owner from loss for which the Contractor is responsible, 
including loss resulting ftom acts and omissions described in Subparagraph 8.2.2, because of-

14.2.6.1. defective Work not remedied; 
14.26.2. third party claims filed or reasonable evidence indicating probable filing of such claims unless 

security acceptable to the Owner is provided by the Contractor; 
14.2.6.3. failure of the Contractor to make payments properly to Subcontractors or for labor, materials or 

equipment; 
14.2.6.4. reasonable evidence that the Wodc:. cannot be completed for the unpaid balance of the Contract 

Sum; 
14.2.6.5. damage to the owner or another contractor; 
14.2.6.6. reasonable evidence that the Work will not be completed within the Contrac;t 11Die and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

14.2.6.7. persistent failure to carry out the Work in accordance with the Contract Documents. 

14.2.7. When the reasons enumerated in 14.2.6 for withholding certification ate cured, payment wm be made for 
amounts previously withheld. 

14.3. PAYMENTS TO TIR CONTRACTOR 

14.3.1. The Contractor shall promptly pay each Subcontractor, upon receipt of payment from the Owner, out of 
the amount paid to the Contractor on account of such Subcontractor's portion of the Work, the amount to 
which said Subcontractor is entitled, reflecting percentages actually retained from payments to the 
Contractor on account of such Subcontractor's portion of the Work. The Contractor shall. by appropriate 
agreement with each Subcontractor, require each Subcontractor to make payments to sub- subcontractors in 
similar manner. Failure to do so by the Contractor shall constitute a default under 1his Agreement. Unless 
reasons are given to Owner by Contractor for failure to make such payments, and such reasons are in 
deemed in the best interest of the Owner~ then Owner shall have the right to pay Sub-contractor directly and 
deduct same from amount owed Comractor. 

14.32. The Owner shall not have any obligation to pay or see to the payment of money to a Subcontractor except 
as may otherwise be .required by law and as .stated in 14.3.l. 

14.3.3. A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
OWNER shall not constitute acceptance of Work in accordance with the Contract Documents. 
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14.4. SUBSTANTIAL COMPLETION 

14.4.1. Substantial Comp1etion is the stage in the progress of the Work when the Work or designated portion 
thereof is sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or 
utilize the Worlc for its intended use. 

14.4.2. When the Owner determines that the Work or designated portion thereof is substantially complete, the 
Owner will issue a Certificate of Substantial Completion which shaU establish the date of Substantial 
Completion, establish ~nsibilities of the Own.er and Contractor for security. maintenance, heat. utilities, 
damage to the Work and insurance, and for the time within which the Contractor shall finish all items on the 
list accompanying the Certificate. Warranties required by the Contract Documents shall commence on the 
date of Substantial Completion of the Work or designated portion thereof unless otherwise provided.in the 
Certificate of Substantial Completion. Upon the issuance of the Certificate of Substantial Completion, the 
Owner will submit it to the Contractor for their written acceptance of respODS1oilities assigned to them in 
such Certificate. Contractor hereby agrees to :furnish, sign or comply with any and all documents, forms or 
letters reasonably requested by Owner required by any jurisdictional entity or the Trustee to pmve such 
substantial completion and to release any bonds then outstanding for the Contractors work. 

14.S. FINAL COMPLETION 

14.5.1. Upon receipt of written notice that the Work is ready for final inspection and acceptance and upon receipt 
of a final Application for Payment, the Owner will make such inspection within five (5) days and when the 
Owner finds the Work acceptable under the Contract Documents and the Contract fully perform~ the 
Owner will within seven (7) days issue payment stating that the Work has. been completed in accordance 
with the tenns and conditions of the Contract Documents and the entire balance found to be due the 
Contractor and noted in the Application for Payme~ is due and payable. 

14.5.2. Final payment shall not become due uotil the Contractor bas delivered to the Owner a complete release of 
all liens arising out of this Contract or receipts in full covering all labor, materials and equipment for which 
a lien could be filed, or a bond satisfacto.,ry to 1he Owner to indemnify 1he Owner against such lien. If such 
lien remains unsatisfied after payments are made, the Contractor shall refund to the Owner all money that 
the Owner may be compelled to pay in discharging such lien. including costs and reasonable attorneys' fees. 

145.3. The making of final payment shall constitute a waiver of claims by the owner except those arising :from: 

14.5.3.1. 
14.5.3.2. 
14.53.3. 

liens, claims, security interesls or encumbrances arising out of the Contract and unsettled; 
failure of the Worlc to comply with the requirements of the Contract Documents; or 
terms of special warranties required by the Contract Documen1s. 

145.4. Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a 
waiver of claims by that payee except those previously made in writing and identified by that payee as 
unsettled at the time of final Application for Payment. 

15. ARTICLE 15 PROTECTION OF PERSONS.AND PROPERTY 

15.L SAFETY PRECAUTIONS .AND PROGRAMS 
15.1.1. The CONTRACTOR shall be responsible for initiating, maintaining and supervismg all safety 

precautions and programs in connection with the performance of the Contract The Contractor shall take 
reasonable precautions for safety ~ and shall provide reasonable protection to prevent damage. injury or 
Jmsto: 

IS.I.I.I. 
15.l.1.2. 
15.1.I.3. 

employees on the Work and other persons who may be affected thereby; 
the Work. and materials and equipment to be incorporated therein; and 
other property at the site or adjacent thereto. 
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15.1.2. The Contractor shall give notices and comply with applicable Jaws, ordinances, rules, regulations and 
lawful orders of public authorities bearing on safety of persons and property and their protection from 
damage, injury or loss. The Contractor shall promptly remedy damage and loss to property caused in whole 
or in part by the Contractor, a Subcontractor, a sub-.subcontract, or anyone directly or .indirectly employed 
by any of them, or by anyone for whose acts they may be liable and for which the Contractor is responsible 
under Subparagraphs 15-1.2 and 15-1.3, except for damage or }0$ attributable to acts or omissions of the 
Owner or by anyone for whose acts either of them may be liable, and not atbibutahle to the fault or 
negligence of the Contractor. The foregoing obligations oftbe Contractor are in addition to the Contractor's 
obligations under Paragraph 8.13. 

15.2. HAZARDOUS MATERIALS 

15.2.1. Reasonable and customaiy precautions in conformance with all Federal, State and local laws and 
ordinances will be taken to avoid and mitigate any environmental contamination and Contractor shall 1ake 
will be responsible to prevent violation of such laws ap.d ordinances and to prevent foreseeable bodt1y injmy 
or death to persons resulting from a material or substance. including but not limited to asbestos or 
po]ycblorinated biphenyl (PCB),, encountered on the site by the Contractor, the Contractor shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner 
and Owner's Construction Rep in writing. When the material or substance has been rendered harmless, 
Work: in the affected area shall resume upon written agreement of the Owner and Contractor. The Contract 
1Jme shall be extended appropriately and the Contract Sum shall be increased in the amount of the 
Contractor's reasonable additional costs of shutdown, delay and start-up, which adjustments shall be 
accomplished as provided in Article 12 of this Agreement 

15.2.2. To the fullest ext.eat permitted by law, the Contractor shall indemnify aod hold harmless the Owner, and 
agents and employees of any of them from and against claims, damages, losses and expenses, including but 
not Jimited to reasonable attorneys' fees and expenses, arising out of or resulting :from pelformance of the 
Work in the affected area if in fact the material or substance presents the risk of bodily injury or death as 
described in SUbparagraph 15.2.1 and has not been rendered harmless, provided that such claim, damage, 
loss or expense is attribut.ahle to bodily injury, sickness. disease or death, or to Injury to or destruction of 
tangible property (other than the Work itself), and provided that such damagl:, loss or expense is not due to 
the sole negligence of a party seeking indemnity. 

15.23. If, without negligence on the part of the Contractor. the Contractor is held liable for the cost of 
remediation of a hazardous material or substance solely by reason of perfonnjog Work as required by the 
Contract Documents, the Owner shall indemnify the Contractor for all cost and expense thereby incurred. 

16. ARTICLE 16 INSURANCE 

16.I. The Contractor shall purchase -fr001 and mamtain in a company or companies lawfully authorized to do 
business in the jurisdiction in which the Project is located insurance for protection from claims under workers' 
compensation acts and other employee benefit acts which are applicable, claims foe damages because of bodily 
injury, including death. and claims for damages. other than to the Work .itselt to property which may arise out of 
or resuJt :from the Contractor's operations under the Contract, whether such operations be by the Contractor or by 
a Subcontractor or anyone directly or indirectly employed by any of them. This insurance sbaJJ be written for not 
less than limits of liability specified in the Contract Documents or required by law, whichever coverage is 
greater, and shall include contractual Jiability insurance applicable to the Contractor's obligations. Certificates of 
Insurance acceptable to the Owner and naming Owner, and if required, Town of Cave Creek as additional 
insured, and additional loss payees shall be filed with the Owner prior to commencement of the Work. Each 
policy shall contain a provision that the policy will not be canceled or allowed to expire until at least 30 days' 
prior written notice has been given to the Owner. 

16.2. OWNER'S LIABILITY INSURANCE 
16.2. I. The Owner shall be responsible for purchasing and maintaining the Owners usual liability insurance. 
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16.3. PROPERTY INSURANCE 

16.3.1. Unless otherwise provided, the OWner shall purchase and maintain, in a company or companies lawfully 
authori7.ed to do business in the jurisdiction in which the Project is located, property insurance- on an 
"all-risk" policy fonn, including builder's ris~ in the amount of the initial Contract Sum, plus the value of 
subsequent modifications and cost of materials supplied and installed by others, comprising total value for 
tire entire Project at the site on a replacement cost basis without optional deductibles. Such property 
insurance shall be maintained, unless otherwise provided in the Contract Documents or otherwise agreed in 
writing by all -persons and entities who are beneficiaries of such insurance, until :final payment has been 
made as provided in Paragraph 14.5 or until no person or entity other than the Owner has an insurable 
interest in the property required by this Paragraph 16.4 to be covered, whichever is later. This insurance 
shall include interests of the Owner, the Contractor. Subcontractors and sub -subcontractors in the Project. 

16.3.2. The Owner shall file a copy of each policy with the Contractor before an exposure to loss may occur. 
Each policy shall contain a provision that the policy will not be canceled or allowed to expire, and that its . 
limits will not be reduced, until at least 30 days prior written notice has been given to the Contractor. 

16.4. W.AIVERS OF SUBROGATION 

16.4.1. The Owner and Contractor waive a1I rights against (1) each other and any of their subcontractors, sub­
subcontractors, agents and employees, each of the other, and (2) the Owner's consultants, separate 
contractors described in Article 11, if any, and any of their subcontraetors, sub- subcontractors. agents and 
employees for damages caused by fire or other caus~ of loss to the extent covered by property insurance 
obtained pursuant to Paragraph 16.4 or other property insurance applicable to the Work, except such rights 
as they have to proceeds of snch insurance held by the Owner as :fiduciaiy. The policies shall provide such 
waivers of subrogation by endorsement or other-wise. A waiver of subrogation shall be effective as to a 
person or entity even though that person or entity wouJd otherwise have a mey of fodemnification. 
contractual or otherwise, did not pay the insurance premium directly or jndirectly, and whether or not the 
person or entity had an insurable interest in the property damaged. 

16.4.2. A loss insured llOder the Owner"s property insurance shall be adjusted by the Owner as fiduciary and 
made payable to the Owner as :fiduciary for the iosureds, as their interests may appear, subject to 
requirements of any applicable mortgagee clause. The Contractor shall pay Subcontra.ctozs their just shares 
of insurance proceeds received by the Contractor, and by appropriate agreements, written where legally 
required for validity, shall require Suboontractors to make payments to their sub-subcontractors in similar 
manner. 

17. ARTICLE 17 CORRECTION OF WORK 

17.1. The Contractor shall promptly correct Work rejected by the Owner or failing to conform to the requirements 
of the Contract Documents, whether discovered before or after Substantial Completion and whether or not 
fabricate~ installed or completed. Costs of correcting such rejected work. including additional testing and 
inspections and compensation for the Owner's services and expenses made necessary thereby, shall be at the 
Contractors expense. 

In addition to the Contractor's obligatioDS under Paragraph 8.4, i( within one year ( or two years jf required by 
the Town of Cave Creek) after the date of Substantial Completion of the Work or desi~ portion 1hereof or 
after the date for commencement of warranties established under Subparagraph 14.4.2; or by terms of an 
applicable special warranty required by the Contract Documents and/or the Town of Cave Creek, any of the 
Work is fowid by the Town of Cave Creek or the Owner to not be in accordance with the requiremen1s of the 
Contract Documents, the Contractor shall correct it promptly after receipt of written notice from the OWner to do 
so unless the Owner has previously given the CONIRACTOR a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. Dwing the one-year period, or two year 
period if required by the Town of Cave Creek for correction of Work, if the OWner or the Town of Cave Creek 

Jla,iJ,ae CtJIIJlnlClta & ,._.jont,l.do,: Page 16 

Markham00514 7 

APP278



fails to notify the Contractor and give the Contractor an opportunity to make the correction. the Owner waives 
the rights to require correction by the Contractor and to make a claim for breach of warranty 

17.2. If the Contractor fails to com:ct non-conforming Work within a reasonable time, the Owner may correct it in 
accordance with Paragraph 7.3. 

17.3. The one-year period for correction of Work shall be extended with respect to portions of Work first performed 
after Substantial Completion by the period of time between Substantial Completion and the actual performance 
of1heWork. 

17.4. The one year. or two year period, if required by the Town of Cave Creek, for correction of Work shall not be 
extended by corrective Work performed by the Contractor pursuant to this Article 17. 

18. .ARTICLE 18 MISCELLANEOUS PROVISIONS 

18.1.. ASSIGNMENT OF CONTRACT 
18.1.1. Neither party to the Contract shall assign the Contractwi1hout written consent of the other except in the 

event of default by Owner under the tcnns and conditions of a Note and Deed of Trust or some other Loan 
Agreement whereby the Trustee sball 1ake Ownership of the Project and the Property. 

18.2. GOVERNING LAW 
18.2.1. The Contract shall be governed by the law of the State of Arizona the place where the project is located. 

18.3. TESTS AND INSPECTIONS 
18.3.1. Tests. inspections and approvals of portions of the Work required by the Contract Documents or by laws, 

ordinances, rules, regulations or orders of public authorities having jurisdiction shall be made at an 
appropriate time. Unless otherwise provided, the Contractor shall make arrangements for such tests. 
inspections and approvals with an independent testing laboratory or entity acceptable to the Owner. or with 
the appropriate public authority, and shall bear all related costs of tests, inspections and approvaJs. The 
Contractor shall give 1he Owner timely notice of when and where tests and inspections are to be made so 
that the Owner may be present for such procedures. The Owner shall bear costs of tests, inspections or 
approvals which do not become requirements until after bids are received or negotiations concluded. 

18.4. NOTICES: 
18.4.1. All notices requests. demands, and other communications required llllder the Agreement shall be in 

writing and shall be deemed duly given and received {i) .if personally delivered, on the date of delivery. {ii) 
if mailed, three (3) days after deposit in the United States mail, registered or certified. return receipt 
requested. postage prepaid, or (iii) if by a courier delivery service providing overnight or next-day delivery, 
on the next business day after deposit with such service, adrlressed 1o the person and at the address specified 
in the Order. Any party may change its address by giving the other party written notice of such change in the 
manner set forth herein. 

19. ARTICLE 19 TERMINATION OR SUSPENSION OF THE CONTRACT 

19.1. TERMINATION BY THE CONTRACTOR 

19.1.1. The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of 1he Contractor or Subcontractor, sub-Subcontractor or their agents or employees or 
any other pe1Sons or entities perfonning portions of the Work under direct or indirect contract with the 
Contractor, for any of the following reasons: 

19.1.1.1. issuance of an order of a court or other public authority having jurisdiction which requires all 
Work to be stopped; or 

19.1.1.2. an act of government, such as a declaration of national emergency which requires all Work to be 
stopped. 
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19.1.2. Con.tractor may also terminate the contract for reason of non-payment by OWNER ofno fault of 
contractor. 

19.1. TERMINATION BY THE OWNER 

19.2.1. The Owner may, after seven days written notice, terminate the Contract if the Contractor. 

19 .2.1.1. persistently or repeatedly refuses or fails to supply enough properly skilled workers or proper 
tnaterial5>; 

19.2.l.2. fails to make payment to Subcontractors for materials or labor in accordance with the 1-espective 
agreements between the Contractor and the Subcontractors; 

19.2.I.3. persistently disregards laws, ordinances, or rules. regulations or orders of a public authority 
having jurisdiction; or otherwise is guilty of substantial breach of a provision of the Contract 
Documents; and 

19.2.1 A. otherwise is guilty of substantial breach of a provision of the Contract Documems. 

19.2.2. When any offhe above reasons exists, the Owner, may, without prejudice to any other remedy. the Owner 
may have and after giving the Contractor seven days' written noti~ terininate the Contract and take 
possession of the site and of all materials, thereon owned by the Contractor and may firush the Work by 
whatever reasooable method the Owner may deem expedient. Upon request of the Contractor, the Owner 
shall furnish to the Contractor a detailed accounting of the costs incurred by the Owner in Finishing the 
Work. 

19.23. When the Owner terminates the Contract for one of the reasons stated in Subparagraph 19.2.1, the 
Conb-actor shall not be entitled to receive further payment until the Work is :finished. 

19.2.4. If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation 
for the Owner's services and expenses made necessary thereby, and other damages incurred by the Owner 
and not expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the 
unpaid balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the 
Contractor or Owner, as the case may be, upon appJication, and this obligation for payment shall survive 
termination of the Contract 

19.3. TERMINATION BY THE OWNERll'OR CONVENIENCE 

19.3.1. The Owner may, at any time, terminate the Contract for the Owner's convenience and without cause. 

193.2. Upon receipt of written notice from the Owner of such termination for the Owner's convenience, the 
Contractor shall: 

19.3 .2.1. cease operations as directed by the Owner in the notice; 
193.2.2. take actions necessary. or that the Owner may direct, for the protection and preservation of the 

Work;and 
19.3.2.3. except for Work directed to be performed prior to the effective date of termination stated in the 

notice, terminate all existing subcontracts and purchase ordeJS and enter into no further subcontracts 
and pwcliase orders. 

19.3.3. In case of such termination for the Owner's convenience, the Contractor shall be entitled to receive 
payment for only Work executed, and costs incurred by reason of such termination plus a reasonable 
overhead and profit for all completed work and costs incurred for such termination. 
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19.4. SUSPENSION BY THE OWNER FOR CONVENIENCE 

19.4.1. The Owner may, without cause. order the Contractor in writing to suspend, delay or interrupt the Work in 
whole or in part for such period of time as the Owner may detennine. 

19.4.2. Upon receipt of the notice of suspension of the specified Work, or any portion of thereof: the Contractor 
shall within ten (10) days designate to the Owner the amount and the type of Work, labor, and materials 
previously committed to the provision of Work for the period or periods of suspension. 

19.43. Any claim on the part of the Contractor for costs. charges, or expenses resulting from suspension of 
performance of the Work or any portion thereof shall be negotiated reasonably with the OWNER and shall 
be submitted within thirty (30) days from the date of notice of suspension to be considered valid. 

19.4.4. Upon the date specified in the notice given to suspend all or a portion of the services, or given in 
subsequent notice, the Contractor shall immediately resume performance of suspended services to the extent 
required. in such notice. 

19.4.5. Upon resumption of the suspended services the Owner and the Contractor shall agree on a revision if any, 
to the schedule for all services not completed as of the date of the suspension of performance. The Owner 
may not, at his discretion. grant an extension of time if suspension results from the Contractor's sole 
noncompliance with any of the terms and conditions of this agreement. 

19.4.6. Owner shall pay Contractor for reasonable costs related to demobili7.ation and remobili7Jltion resulting 
from suspended work including reasonable escalation of material, equipment. and labor costs resulting from 
suspension by Owner. The Owner shall not be required to pay Contractor for cost of demobilization and 
remobilization resulting from suspended work when suspension results from the Contractor's sole 
noncompliance with any of the tenns and conditions of this agreement 

20. ARTICLE 20 OTHER CONDITIONS OR PROVISIONS 

20.1. The Contractor shall keep clean and dispose of all debris and trash in accordance with federal. state, county 
and local codes and ordinances, within the Project Area. · 

20.2. The Contractor and subcontractors shall comply with the following insurance provisions: 

20.2.1. Insurance policies shall name as the ~ Cahava Springs Revitalmmon District for any work 
performed under this agreement. It is understood and agreed that Contractor>s coverage is to be primacy in 
response to any claim. injwy to persons or property and that Owner's coverage will respond in excess. 
OWNER's coverage is considered noncontributozy. Subcontractors primary and noncontributozy insurance 
as it re)ates to the Owner, shall be exclusive to the specific negligence of the Contractor and does not 
indemnify the Owner for Owners negligence, or the negligence of anybody associated, affiliated, or 
contractually obligated to Owner under separate contract. 

20.2.2. All insurance shall be maintained in the form and with a company satisfactoey to the Owner no later than 
five (5) days prior to commencement of the Work. 

20.23. The Contractor agrees to furnish a valid and ar.ceptable certificate of insurance specifying adequate limits 
of insurance covering this Agreement. Owner reserves the right to determine adequacy of Coverage in 
connection with 1he scope or degrees of hazard involved in 1he Contract The Certificate oflmurance shall 
be submitted to Owner no later than .five (5) days prior to commencement of the Work. 

20.2.4. The Contractor and subcontractor assumes responsibility in connection with their wo.rlc. for any claim, 
damage or injury to persons or propel'ty and will institute an ongoing safety program to promote safety at 
the jobsite including the supply and required use of personal safety equipment and taking reasonable 
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precautions to avoid dangerous situations to otber parties or to Work perfonned or to be performed by othets 
or property of others in connection therewith. 

20.2.5. The Contractor and subcontractors agree to leave no trash either personal and/or construction related on 
the site and leave the site free of debris at the end of each work day and ftom dangerous conditions or 
hazards. The Contractor assumes all liability for generation, disposal. transportation or use of any toxic 
substance in connection with their work. Subcontractor agrees to be liable for any penalty, fines, fees. costs 
to contain or dispose of any hazardous substance or pollutant in connection wi1h their Work. 

20.2.6. The Contractor and subcontractors agree that responsibility and assumption of Jiabillty lJDder this 
agreement may be beyond the scope of the contractor's insurance policies. In addition the Owner agrees 
that its responsibility and assumption of liability under this Agreement may be beyond the scope of the 
Owners insurance policies. 

20.2.7. The contractor's or subcontractor's certificate of insurance shall require that the Owner be notified in 
writing within thirty (30) days prfor to cancellation or modification of any .insurance policy listed in the 
certificate. The cancellation clause for all certificates of insurance on this project shall read as follows: 

20.2.8. "Shall any of the above described policies be canceled before the expiration date thereof, the issuing 
company wlll mail thirty (30) days written notice to the cerujicate holder nanred to the left,, 

20.2.9. The Contractor shall provide minimum coverage and acceptable limits as follows: 

GENERAL LIABlLITY 
Comprehensive Form 
Premises/Operations 
Underground :Explosion & Collapse Hazard 
Operations 
Contractual 
Individual Contractors 
Broad Form Property Damage 
Bodily Injury (per person) 
Property Damage 

PERSONAL INJURY 

AUTOMOBILE LIABn..ITY 
Any auto or 
All ow.ned autos {private passenger) 
All owned autos ( other than private passenger) 
Hired autos 
Non-owned autos 
Bodily~ (per person) 
Bodily iajury (per accident) 
Property damage 

WORKMEN'S COMPENSATION 
.AND 
STATUTORY 
EMPLOYERS LIABWTY 

OTHER: Additional Insured 

OCCURRENCE 
$2,000,000 
2.000.000 
2.000.000 
2,000.000 
2,000,000 
2,000.000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 

2,000,000 

$2,000,000 
$2,000,000 
$2.000,000 

$100,000 

$500,000 
$100.000 . 

:EA. AGGREGATE 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 
$5,000,000 

$5,000,000 

Each accident 

Disease Policy limit 
Disease Ea. employee 
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20.2.10.Comprehensive General Liability Iosurance may be arranged under asmgle policy for the full limits or by 
a combination of underlying policies with the balance provided by an excess or umbrella policy. 

20.2.1 LExcess and Umbrella policies must not provide less coverage than that provided by primaiy policies for 
named or additional imured. 

20.3. The Contractor shall comply with, and will require all of bis subcontractors and sub-subcontractors to comply 
with, all provisions of1he Act of Congress approved August 14, 1935 know and cited as the "Social Security 
Act", also, the provisions of the Act of the State Legislature approved and known as the "State Unemployment 
Compensation Law"; and, aU other laws and regulations pertaining to Jabor and workmen and all amendments to 
such data; and Contractor and Subcontractors shall indemnify and save harmJess the Own.er of and from any and 
all claims and demands made against it by virtue of the failure of the contractor, subcontractor or sub­
subcontractors to comply with the provisions of any or all of said Acts or Amendments. 

20.4. The Contractor, promptly after being awarded the Contract, shall prepare and submit for the Owner's 
infonnation a construction schedule for the Work. The schedule shall not exceed the time limits current under 
the Contract Documents, shall be revised on a monthly basis, and submitted with the Application for Payment. 

20.5. In the event the Contractor encounters Desert Tortois~ any cultural artifacts, bodies or hmnan remains or 
endangered species of any kind, the Contractor shall cease all work in the immediate area and notify 1he Owner. 

20.6. Under no circumstances shall the Contra~or cross outside areas delineated as the limits of clearing. If the 
limits of clearing are not defined or in question, the Contractor is required to contact the Owner immediately for 
clarification. If the Contractor crosses into protected areas, such as Natural Area Open Space or jurisdictional 
washes, or other areas outside the limits of clearing, the Contractor shall: 

20.6.1. .1 to the Owner's satisfaction, re-vegetate the area disturbed immediately and maintain said 
vegetation until established; and. 

20.6.2. .2 pay any :fines imposed by governmental agencies. including but not limited to the Arimna 
Department of Environmental Quality or the US Army Corps ofEngineers, as a result of said violation. 

'This Agreement e tcred into as of the day and year first written above . 

• 
OWNER 

By: 
Its: 

By: 
Its: 

CONT RAC TOR {Sig1l<;llure) 

Michael Markham Jr. I Vice President-COO 

(Printed name and title) 
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PALECEK & PALECEK PLLC
ATTORNEYS AT LAW
6263 N. Scottsdale Rd., Suite 144
Scottsdale, Arizona 85250
Telephone:  (602) 522.2454
Facsimile:   (602) 522.2349
Karen A. Palecek #011944
kpalecek@paleceklaw.com
Attorneys for Markham

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA

MARKHAM CONTRACTING CO., 
INC., an Arizona corporation,  

                              Plaintiff, 

v. 

CAHAVA SPRINGS 
REVITALIZATION DISTRICT, a 
special purpose, tax-levying public 
improvement district; 

                              Defendant.

CASE NO. CV2020-017067
                    CV2021-004584
                    (Consolidated)

ORDER CONFIRMING ARBITRATION 
AWARD AND FINAL JUDGMENT 

(The Honorable Danielle J. Viola) 

AND RELATED COUNTERCLAIM 

Having considered Plaintiff Markham Contracting Co., Inc. (“Markham”)’s 

Application for Confirmation of Arbitration Award and Enter Judgment Thereon, filed 

December 23, 2020, and Defendant Cahava Springs Revitalization District’s Motion to 

Vacate Arbitration Award filed March 16, 2021, for good cause appearing, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows: 

The Arbitration Award is hereby confirmed, and Plaintiff Markham is granted 

judgment against Defendant Cahava Springs Revitalization District (“CSRD”) as outlined in 

the Interim Arbitration Award Final Arbitration Award attached hereto as Exhibits 1 and 2, 

respectively, and incorporated herein by reference as follows: 

Granted as SubmittedGranted as SubmittedGranted as SubmittedGranted as Submitted
***See eSignature page***

Clerk of the Superior Court
*** Electronically Filed ***

K. Cabral, Deputy
1/6/2022 8:00:00 AM
Filing ID 13785536
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2

1. For judgment in the principal amount of $3,950,980.67.

2. For attorneys’ fees incurred in the arbitration in the amount of $716,818.75.

3. For costs and expenses in the amount of $317,269.64.

4. For AAA Expenses in the amount of $140,462.13.

5. For prejudgment interest before entry of the Arbitration Award in the amount 

of $723,385.70 as set forth in the Arbitration Award.

6. For prejudgment interest after entry of the Arbitration Award in the amount of 

$465,024.10 using the daily rate of $1,298.95 from the date of the Award, December 16, 

2020, through December 9, 2021, and additional interest at the daily rate of $1,298.95 until 

the Judgment is entered by this Court. 

7. For attorneys’ fees incurred in this Court pursuant to A.R.S. §12-341.01 in the 

amount of $109,349.81.

8. For costs and expenses after entry of the Arbitration Award pursuant to A.R.S. 

§12-1514 in the amount of $3,769.38.

9. For post-judgment interest on $6,427,060.18 at the rate of 4.25% pursuant to 

A.R.S. §44-1201.

10. This judgment is final as to all claims and parties, no further matters remain 

pending, and this judgment is entered pursuant to Rule 54(c), Ariz.R.Civ.P.

DATED______________

      The Honorable Danielle Viola
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• ..American.Arbitra tion A-1:,MJC-- ution 

American Arbitration .A:ssociation 
Construction Industry.A:rhitration Tribmial 

In the Matter oftb.e Aroitrati.ou. Between, 

MARKHAM CONTRA!CfING CO .. , INC .. , 
an Anzou cw:pcmttion, 

v .. 

CARA VA SPRJNGS. lffiVTIIl.IZATION 
DISTRICT, a. spec,ial pwpose, tax-levying public 
imprni.rem.em district, 

R.es.ponde:ot.. 

) 
) Cue 0 .. 01-19-0001-6904 
) 
) 
) INTERIMAWARDandl ORDER 
) 
) 
) A11bi't:rators: 
) 
) Soott A.. Jonnson, P'.E. 
) John I . Joizwid::, Esq .. , CFCC 
) Soott C .. R.yan, Esq .. 
) 
) 
) 
) 
) __________________ ) 

INIERJ!M A\\ ARD 

'fBE UNDERSIGNED ARBITR....l\roRS, having bee:n dnfy appointed as pa:11ebroitratocs by tile 

American Aroifratioo. Associatio11 ("AAA") letter dlate.d 16 July 21119, and iia,,--i:ng beard amll lil!viewed 
die proofs amll allegations in POOE!IIE{, Ariz.c>=. during ;an e, >idemia:ry- lie.nuig· from 14 Seph!mber 2020 
through 0,2 OclolJer 21120, along widt closing argmnen.ts oo. 07 Od ober 2020, submittal of additional. 
bi:ieling OJ1 l 6 Ootober 201!0, exhibm enteliedl into evi.deii£e at the aroimti.mi bearing, .a:nd ;ra,--iev.ring lbe 
pleadings amll prechearmg arlmratiOII statemeul5 !hereby issue iliis Interim Award. Tb.e diswssioo. below 
amll the amounts ~ reflect a 1IIJa'.llllilOU de.asioo. by lbe Arbitrators. 

PROCEDURAL BACKGROUND 

Chimant Mar:k!bam Cootrading Co., Ince, ("'Olaimant" O£ ~ ,, or "MCOf') filed a Demand! for 
Ad>ifr.dion dated 29 tby 2019 ("'0 1.aima.nt Demaodj with tlie AAA (recei, <ed by AAA on 3,0 May 
2019}.. We 1JOte Om die ,Claimant Demand cootainedl a copy of the oonlract between Ch:imant .and 
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cbimocl aml dtat 1ho od1~r iarfy is cntitfod to no rtCO\"")'. The foll •in~ t · fooh the J>artk ' claim 
Clairn:mt · cl:ii.m i •: 

Mc1rll,lliJm Cl.aim (Fn;im ·Clr;J.l; 'ing Arg,ument} 
I, Claims for Difreri111 Site Condi1iiom 

1. Getting C.om,tructiori Water to Si,l:e During Canstruc.tion $389,973.27 
2 ~:,:cess. Mate.nial: Excavating and l-4a u ling Material h> Stockpt:le $544,5 75,10 

3 Re;mQVal of St:o;;;kpi:le $.21',!.;1,,326..U 

Subtoul $1,2il!.5,874.58 

Ii'. Claim5, for Wo:rik thatDil'l!IC1!1o.nwas Prn\ild:@d afb!r Substari1!iall CompletPon 

1 5addle Mounuiln Brid!!e Gradin9Jllili>· Rao Ma~• and June $57.565.07 
2 Saddle Mountain RID• Rap Cbannell Chan:l!c Mav and June S35-SW.70 
3 Concrete Spillway May and J1me $9,30(1..56 

4 Smmidlilili:i Slope Rock M.iv $2,479'.10 
s Re-Grnde at 72" Storm Ora in .Pipe Mav and June $5 ,518.56 
6 Corrs,trud Siltation IBa,s.in June $'.1.S,446.27 
7 Storm Dam age U.]25 & 1'.1/26/201.9 $,6,992-ll9 

8 Ext.ended General Condill1011s Tlliru May and June 5279,432.92. 
Subtotal! $415,315.~7 

Ill, aa im11 for Unpaid BHe Contrillct Une items 
1 l:arU;wotk $1,109.66 

2 _Storm Drain ~67,218.00 

3 i>a~in.R $59,126.00 

4 Util ity Adj,ustiment $5:3156.35 
s l..anclsca:pe $4S6,Sl9,.6t 

6 ?ump StEtiori, and Tank $'1-07,871l..'1,9 

7 Genera I Co.r1dl l ions $14,457.39 
8 GMeraJ Con.ditions 5.1% SB,418.12 

9 I BoM $10,728.97 

10 Sales Tax $18.0091.30 
S1:1btou'I S 1,263,716.96 

IV, Clilims fur AQ,i;JrQVe,d c1nd Um;m1c,es5-ed Chiiflti:e Omers 
l VE - Add Ribbon CUrb $32,277.26 

2 if>re-Gonstruction, $7l,0.25.00 

3 ~i p R.ip, lrt~talled SS3,S00.3□ 

4 COR 7 Perm It Delav · Shutdown bv TOCC 537,404.84 
s COR 9 Trailer Demo Asbestos $2.,'522.53. 
6 CQR: 10 IReld Oiredive t!.2 $6,740.00 

7 COR 21 IR.F'I ltl $1,114.49 
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8 Va rio!IS"CO ll's • 51.!rvey Ch'<!r~e5, $26015.0:l!, 
9 COR 20 IR.ockaw.1y Hill Headwall $38,964.119 

10 Vc1lve Concrete Collars $3383.BS 
Subtoti'I $275,008.17 

V. Witllllll~d R:etmili11n, 

1 Wirthheld Retention $Bl',S7&77 

VI. Credit 

1 Credit 0 11 l:xces5, Material Oa im 1.2 ($49,513. ~ ) 

TOTAL ----

M!arkham ,claim berore attomev ftes, c:os1:s, exp~nses, ln,teRst, etc. $3;9.50,,9801,67' 

R,. po.11dcnrs claim for dama,, is: 

CSR!O Chaim (From C1losrng.Arg111me:nt) 
LowLDCalc. Hich ILD Cale. 

Water Campl.B Breach of Gmtract 
($3,111,430.00} andTortious mrf1mmce 

1 ($854,404.82 to $1,487,000.{~) wher,e th~ .$3,111 ,430.00 $~ ,111,430100 $3,1:U,430.00 

total amount of damages.combined wrll not 
ffi!ceed $3,111,430.00 

2 Plant Material $159,543.62 $159,643.62 $15,9,,643.62 
3 Oefectlve Wort.ma nship $31;46U6 $31,463-.16 $31,463,16 

$172,660.00 

4 liquidated/Delay Damage~ to $172,600.00 $1,02:8,840.00 
$1,o28,840.00 

5 &.c.es;:s Mc1terial Cast Qf Removal $79,514.915 $79,S14:9S $7~1',514.95 

CSRD Claim befor-e iltlomey fees., omts, interest,, etc. $3,5'54,711.73 $4,4ll0:,891.73 

dditlornilly, Rcspondc.11.fs prc,Jh~ring .irbitclllion statctR~t had 11d~.ilfoual "mrdits'' lliat wrn. sought 
for wock alleged a not performed by ).lfudd.rn.m. ThiillN, include: 

CSRD Oa im ,for- C0redits (F.ro m Pre,,f-fe-arin, Arb:itratlo:n S,tate-ment} 
Amo1111lt 

l f~ ilure to Construct Water Campus ~2100,570.00 

2 falluro to Sp.read: Desert Cobble $115-,813.20 
3 Hand Wal:ering in li@u of l'.rrigatilm1 $53,617.70 
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4 24 l11c:Jil Bo:,; l ire~ in lie u Qf i'6 lndl Boll Tree:;. $28,200,00 
5 Silguaros Bought b~ CSRD but lm;talled on CSDC P'roperty $26,727.00 

6 Pf!.jnt Materi.i,I Nat Acquired or lnsta[led $176,106.25 
7 f---a llmE!' i::o Co:nstn.1ct 'Retaining Wd'lls $71,830.00 

8 !Fa illme to Construct Barrier Wall End~ $46,065.18 

C:SRD Claim for Credits $216:li.S.,92.91.33, 

mscus mx 

Thi;: following di,;i;w st:-: our re-vir;w ll · drt: Markhm:n ciiii:rru,; 

l. Cl.aims fot Di fferi11 g Site Condition 

I. l Getting Consi111c1ion ~rater to Site During C-0ns.trudio11. 

Mtrkha.m claim · dial. it j c:nfolecl 1o .i mudilii::atil)n to 1he Conb-:ict re~illed I I the in .... reru i::d ouw iii 
gel.ting th wat r 11ecess.11y lo th site for conslmction.. M3ttham ens tlrat lhes , c ts U111l 
:p,an.oed the entire 1-roje~t. _ ·· e xp es inc a . th.e L)C/$1$ of rniting pumps lilChemporary pipei; the 
cost of fuel fur lhosi:: pump. and II lahm bw:~n fo[ rnmg thmlc pumps. il!l well • hauling w;iter \i&1 
, ater ln!cb for ~xl.e:mJr;d, 111.lim.ticip.it.ed dIBlllDCt:s. AdditiooPlly, Markl.1u rui:sr;rlit::il dial CSRD , 11s 
well ;n.nr<: of the wat1:r issues and lbt: associakd cOS'is -gen;:rntc;d lhroug:!1om the Projcc k•!!.1:rlmam als-a 
stale thal SRD knew these osts were the i-espo11Sibili1y -of CSR· and the cost a sociated willh tlrte 
\ ml: tumid lie paid b. 'SRI} However, . larkbam strded lli.-1. CSRl) ~)nipletel reversed i jllnirtifm 
wilh regard lo the , :11ier imd has. fiti.1.ed 11J1d refused lo pay !\,ia.:rkhllm for lhc5¢ co ts, In the acbitrn'lioo 
hearing. .. ,farkimm rofcrm:l lo Ute Contract. Erllibit A, Para. I H. in S\IPflGrt of .its cbin1 1'.hat slates: 

Unl<:;,s noo,d o!herwi.sr;, this p:mp!Jfilil is b,m:d on lhe 1'!!. umption thal th- e ii; .mi ,1de11uafo 
w.i,tcr supply a:ud prossurc on lhe site to s.1t' fy lhe requirements of om con trnction 11ml 
dmt control ft'orts_ ! 1.11y oost related 10 i'.1ddressing i11adequale conslrnction. water ;upply 
, ould be con~ideted an addition to QIII' propcl!led ;1mmmt.. LSee · J/ '0l 

2v1ilrklmm.pr~t:nted ~ iJence tlt:11t CSRD .icbowledgt:d in swt~ reports h,, CSRD'" owner\ 
rqireset1taf,ivc, ?viiclt.1el Brooskai ("Bro11slm'? to Zions Bank 1110 Trustee: ofth1:; Bonds for CSRD) am! 
the CSRD District E11gi111eer G:lrl'y Stod:er (''Stodi:erj lhat "._.th Tow:11 ha.. reduced the volume, 
q111Entit , aqcl time of delivi:ry nf water 11eces a for c:nn~tructi,on refated acli1,; 'tl _ Addition.-! 
!>ehcdulmg dclt1 res11hing ftom reduced pruauclio11 will oont.inl!U; to oo;ur until du: situ.11ion is 
resolved, ,. Acc.ordi11g to Jvfarkh.am, Bronslrn neve1' rofcreucoo the \\'ate!' i ue being th f.mlt of 
Markham. [See -w u~ repoi , C·212 (Septeml;, 2018)J 

)..larkham tatt:d dial cm or about 25 July 2017 CSRD onfirmcd thi::y wc;n; continuing lo deal wilh the: 
OC • regarding th \ at iri sure i ·sues and asked add1am to proceed. (!aft.h:a.m s.ent its claim with 

C4)Sits du1 ugti July of2017 ide11tif ins c,ost<; di:lt would be ,mgoing t[) get, l · 10 the ~ite. [See C222]. 
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During dis :uhiiral:ion heari11G, M.irk.h11in provide-el evid:enoe from it construction sup intend 1. T 01n 

lilrtiit1 (' fartm") of his logbook th:tl idcntilioo lhc field i iws lil:fatcd to lhc waiicr chan~ o.rcl« :md 
a. s1Jci11kd ~~- [Sec O; c; 11lso Co291R ]073 Dail \\ atcr Tnick.l...ogi]. 

cooulmg ll.i 1·tiirkkim, lh~y ent a.Jdilional notic~ w Brcmslm mJ CSRD' ·, hairman M~rk St:,JJ>]) 
f'Stil!pp ':I v ifu difforent potential water oluti<ms ilrnd ihe a~socfated c: IS. ;i.farkh m 'fi f:'ll'iden e 
indica1.oo th.at they were lilW'.ll et'Ol · disc sions with CSRD aboot die lack of water and its imp.act to cost 
~ml . chGdu~ [Sec C222. 361, J~ 365. 54. 504,512.4" 11 404. 367]. 

. ·fatkha.m c..1,kubl.ed the final dM.rtgf: order amo1.lllt for 389.97 .27 throu!lh 08 January 20[9. rSee 
C:54). On 26 April 2019, St: pp rej ·t th b.illil'lg, cfaiming_ lbat farkham w ~ a, ar~ of lhe water 
· upply• i:onditiOlil.!I and lhllt CSRD nmk no, promi'!c of :my qu...·1ul.ity or volum.c. [Sec C63 7), 

Ou lhe c:>lher hand, CSlill Jisa~ thillt ).1arkb11m is eniidecl to the lS-9,913.27 in e.~ses in g.etting 
w.iter to the conslruclion site, SRD disa~ lb.ii: Contr:ict .Exhibil A, Para, I.H is applicable, lnstead 
CSR[) ,sm th,1t J,,.-1.a:ti:ltam \, claim "is b ifod, b r its r . iltesenl!!tioll5 prior to i · omg it.;, bid." [ See CSRD 
Pl'e-l-k.:11iog Statement). RD po iats out tha.t in M,rt:!rnm• SOQ. Marl.ham stated: 

Issue: ACCGSS lo COll'>lroction ~ ·ater on the existing ite is limited i,ice n1 t nearby 
resicknlial watr.T ii in well'> th.al bcl< iiddilional c p.;1;:iil:y and ability· lo pro,;, 'de n~~;uy 
, at-er pili:l;&tlft1. 

R ol11ticm: I\.fark!b.am is cnmmrf.ly ,,orking wilh. the Town of C.we Creek to upgrade the 
wllit-i.r 8yw;m in 01di:r tll pro,•'ide morc' ,,,au..;c pr·~8u c t{I lli:;; ei · · lilng J'-'J Rli:ad:i c.onn(,"Cti.011 
point. 

Resolution: t:\lla1-l:ham i:tiwnd!i ro install temporary boost;c,r pumps lo provide 11.dequate 
w11 i::r for fhe d.....,.refupment. Th::iing Um wor -.- m ~rly ffi,,fp will al!low r:arly con: ti11.1~ioo 
on th utility items and reduce the ,,ve,-,111 projoot delivery s hedule. See C39). 

'.111~, according lo CSRD, l\·farld1arn knew and ad.:!lllowkdged k.fore it GX!:CUI J the C.onlrncl that fuc 
"oom•;,;£ oo poinJ'' for it~ wiik::r would bi;: :1L Jo R~clJ Ro:.iiJ 11ml l!CkliowledgeJ Uuit the ~ting w~ler 
s. fem did not ha adeqn.1te p ·sure tc:> lhe ite. CSR!) ta ed that M ll:lwm •as in a llflique po.sitioil 
to kt.tow ofd1e waler · ma !laving b11m th: contrnctor fu.1t ir~tal.loo the ext lljion ,ofthe w.at,e:rline i11 
2007. And ~ ~tilted above in th~ SOQ, Mm:kham. fUI111lcr Mticubtcd iti, pl.an !o 1sc boos!c.r pomps 
lo, p!l)ViJe ii~lllate Wilt!;r for C(l]I, lriK'tron $e-1vi:S . • 

CSRD also died to Ille fact that TOCC wa gnirlelines provided ll1al pressn ~ widtin tl.i. sys 11.1 will 
fluctuate bclu n 40 and 100 p~.i. And, 1h :-.laricopa ociabon ofGow.:mmai.l.!l ( 'MAG"') 
'tandard!s incorporated into the Co111I ct also rcqwed that tlw ''Contrac!or make arr.mg"Cm.onts for and 
provide: :.dl necessary watoJ for his constn.DCtio.n opa:--.:!li n and domostic Lille :l his own exrci-1.5ie," .[Sc,c; 
M.~ :, St,mdn.rd § 1D4.l : ]. 
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iiuil'y, CSRD t.ated that the dedi:ion to constmcl a u· · pond alons d1 rood~·ay and to transport 
, att:r th~e us.i pump.s nrther'lhrm 11.1.!:iing Kl~i11 bnh ,it Utt: loc.atioo oftl_!e hydr.ilil from which lbr:y 
wrn: drawing water WH II mt:;:ins :.md method d~iOll fo r whic.h M:nth.a1u w11~ respamibk for tlllaKl:mI 

pi:Il e. lbe pond adi!TCS.!l~d the Ktry i-; · u tar :m11idmt, Ledgr;d in ilr; SOQ prior tu . ~I.ling w 
bid. Mor,covcr, CSRD argued furoughout thG m:hitrn.lion hearing lhat the water pond nc.v,i,r rnn out i:>f 
water and that there was always wat available for oonshm1ion .ictivitics. As a 1 111Ut, CSRD denies 
that it ii i'¢>tJ'M'i,1ble for oonstru . tfo ·ater oo~IS1'expen~ _ 

After ro'l•iewu'.lg tb tesl:imcmy ml cK11.ibits rcl.'lting to ti.ti is. uo, th A:rbitralors find in faym· of 
_ larkham. Sec 1he Interim Award h~>ein for th~ Arbitrlltors • ,n nd. 

Tim panel foum.l lhc testiu1ony ofvanow; l1.1ICCJ witJ.1 l'ies to be p~"Oiasive .::is to both tl1 technical 
i sues . urrnunding t ronstrnction \'.at.er i u and lh claimed dan a e ammmt a. w. upported. by die 
documentary evidence pt ented. Th.e panel found the t ·11.imony of SRl)'s., ir e1, to be 
unpeP.muive .and UR!luppotted b_ r he domittetilary viden e. 

i\•1CCI ckarl understood the dcficicnc.ics m the TO w.itc£ } l.cm sc[lling lhc site mid .:o.nl!ra.d:uaUy 
pl.iced fhc burden of delivaing adequate wAtcr qu,mJitics and prcs:mrc to the :site onto CSRD. CSRD 
~~tod this burden botlt coni!rnchl.11ly and tl1.1'0lil;gh fhcir ongoin~ and cvcntm,lly failed, efforts worl<lng 
, ith l!lte TOCC to provide adequate waler to the ite fo:r Ille :mttcip.1t d conslm tion a:ctivities.. 

T imony ofv.uious ICCT wil11.ess ' suppottcd lheir dafomro plan to 11tiliz.e lh Proj • wat(ll' s. tern, 
as ll1'>1al1ed in phMt: . to ddivtc watr.,- for the i:oru.!ru..-tioo. i:>pCllltilJ.fl.S i,g lh.i::y p~ec:ded fwm lhe 
·omlruction st..-ming poml al. Saddic Moun.lain. Ro11d up to the Cnt1ava Jilin~ residential ~i~ . 1l1i: fac , 
of ,tdeqnati::: wati:::-r from 1!11;: TOCC s lan made Ibis sdianc impos&ibk: to impkmea.t rcsultrn.,g in tl1c 
nc:td fm the poud and fhc cxlcnsivcwakr hauling opc:rntion. Addino11al.ly CSRD's inability 1:0 ,obhlin a 
pcnrul for the water campus ,-,..mt prcchtdod lhc ti..tncl)r imt:JH:itio11. of llic Saddle 1.fownt.'l.iin water 
booster pmnp sl:ati(m whid1 w·- integral to MCCI' ooruiruclion m1 defo•e.t)' plruris. 

MMlmum hlls a· erted .- clnim for cllSI · relatod lo Ci:1!l cartbwork rn11terui . gefn;mti::d d11Dng gniJing 
mid ~c.ivat.i.011.. According to M:ukluim. CSRD dir~lad Markh;im to lad:pilc cxo rnalcri.11 at the 
top o.f fh hill (at die site of the water campusit - en•oir and al .an. on.-s.ite .are.a of Whispering Springs). 
llus. ~ d:iffe.rent than h4 1he Con!l'act ref ecencetl. i here aD anticipated exc s materia waif lO be 
pbced on lh::: &lit, ru1z property undQf 1111 r;.<1. :::m~l obbinro by CSRD. Ultiuu1tely lh~ :ne.o. des ' gnali::d 
on UJ.e cl1war1z pr-op J coul<l nol hold 11ll of the 11clual ~s material g ernled. 

, farklwm :t1rtetl di.al on 09 October 2117, it asked fo1 Jir ti.OIi OJI here to IOOkpile lhe UJ1.'i11ticiJHited 
excess matc.ri.il bo...1wc llhc Schwartz property w.i filliing up. [Sec C6]. 011 16 October 2017, 
acoordmJl to Nfa.tfhrnn SRD' Bronska 11id 10 stockpil.~ th mllteri.a I on the futur-e rcscrvo.ir it a.ml 
th \Vhisperi:ng Springs !lite to minimize hri118ing in fill material he a.nli.ciiiated rn111d b,e needed by tlie 
1\iiurc home buikle.r!{, [, ee ~-rmd ' 492], Nbrkhoon . tat.ed !hiit in fa.: on 2(1 October 2017 Bronsika 
at!JJ:chied a ~ketd1 of the l,ocatio!11 and on 25 Oclnl,«2017. B:ron~b gave direction to mo. e ·ij" ili:d. LSee 
C~6. 369. 367], 1addrn.m. proci=cdod with hinilin,g lhe excess llil:itcrial 11p Ilic hiU. 

wo11.fd lie discUJ ed duri-ng th e arbitration heating, the cl-;ce.<11; materia 1 that m.atel'ial th t , 0111 tl not 
fit on 1hr; Scl1\'t':Jl1Z priJr~y) C!!!Il.le from ~e\.'tlal so1iJ~tll;. [See C'278J, Tl~i;; incl:u.dt:d di~a ·ks 
bclweait lhc tc.ipography 1~scd for die plans ,111.11 the .ic,tual grou11.d ckvaliom ·d:rng error, and 
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exc,n1alio11 nf ,Hldilfo1wil m.ilm;i.1 c;ul'lc<l hy hhc in.g :weU. The solution \\'<JR to haul tbr:: mlllit:nal to lfo~ 
lop o .-- !fo:: Project 11._11d prn•;;lf;,~~ 1111:: m11teri;d th __ rough cr,1.1.~hing ,mr or ~cn:cm1.111g for ;1g2Je-!!:Ele l,ii. i:: Q[lllJ8C 

("ABC"), tip rap .and I mds .ipt.: mi;.·. [S · C209 P11 Dullum (''Dclhim ") rqMJrt fot dis'--ns- ion oo U1e 
ce materLtl. J--

~ the sa:m fut1 __ farkbam and SRD were ti,~1,g to unde-rstuid tb s.ow-ce of the ex e ~ materials. On 
05 J.?111uary• 2018; Stock• (who was also in charge of surveying fur J,,ifiukhani 's Lbcantraclor, 

'eshvood} gave a snmrnarl'}r description regarding the c.-ihava Springs el .ation issu and c1uifi~ lhat 
the Owner ' · representative Bmt1S:k.a, was a, acre of d1 •er-al.I excess oot ancl elei.•arl.iou ' ue. [ See C · 
and R 1086]l Marl,.i1am was dlit ed liy CSRD to place ll1e xcc material at th Wh~speiing Springs 
site ancl • twood was asked. to do a topo of the stockpile for quantjt · purpos~ and fo a ses.s whv lhct· 
wa ex s materi:il. 

B · 08 f:trclt 2018 anal had been completed aml l!he Pa!'ti m to.discos l!heop1nio1 of why 
there-was. exc · smatcrial crcaloo <luring c:o::ca , lion. At a meeting 01108 l\.farch 2018, thcrow.1 a 
dir..;w;.-sron ~arding the c.'ll!Sc(.s') of llit.- cx<:.t:,,Ji mt1ti::rial. ~4arklwn tul.ed lh.'ll the osl o "ha.u,Jing fue 
0.1000 cy of ~o;s makrial w11i; ;1pproximart;ly 01},000,00. [Sex: C278 mui 118]. 

Finilly Marldlilm tlL!lCIJ:$~~ during lhe :rrlritrnt.ion thal thtcy- id:ulifie-d to CSIID tlrtat there " ·as CNcc:ss 
maforui.J. beyonil whal. lhe Sdin~·aitz pwpt.'ft}' \\'011ld bolt!. Brorulill md Slllp],> dir~ctr:d! ifad:h.iIJn to u 
location in the \Vhi. paing Spriog.s 11bdi11ision lo ·tocl;-pile the: materia whi~h w;i:; on lop of du: JnU 
knowrng the i!pp.ro · im n.tc oust~ .i. o-.;iat~ witll bai;1liag the dirt. The; m!lttriid was of ,..11i1.11:: to CSRD am! 
CSRD waa · d the; matcr111 b~;ius Ibey th u~ it providi:d v.:clu,; to fu fot:ure dc,'lilopmr::nt for lh,; 
build.mg pi!-cll· of th ubtli, · ion lol · farkluun '~ dillermg site condition claim for ex~s 1:mrkrials i · 

-44,~r.10. 

CSRD a 11rguod and pre!icntc:,1 t funony tha · 01 llie mt limr: in Piiymmt Applicnt' on No. 25 .ts ·ucd 
in ~furm 20 19', M/lrkhilm claimf.'d i.t .-. t:mit:I d to 5616,491. 70 for ~e.me all gedly iru:umil in 
ex.c;a-..·.1lmg lht: ro-a.dw.iy .iml hauling lac :;:.'selJ\'lltc:(I n111:t•t:rJl!II to, h . o prnp1:rties - the.- itc-
qf the future r,i;~c:rvoir t1rnl di~!rilmtion bno~t<:. sl.,11~00 (lhi. , ,Lti;r c ·1111pu1,) 1J.ml Ph~i; Il of lhi; ' _ h,11w1 
,pri11gs (ki.·elopm~11I, kmnvn ;i. \Vl1i.8p~ring Spring~ owni;d by lhe Cii.ha,..11' Spring~ Di;v<;lopmi.nt 

Co;rporatioo (' ' , ; ). [S C 1 75 J. Acc.or<ling to ·SR_D f'.Jarkh.am · sole haclrup for!bis 1:irge w 

a ingl piece of paper !hat purp011 d ro ·umnrnrize 1h expen associated \ ith d hauling of th.'11 
tn reri.11. whic I took pl~ in October ili1.ro11g.h December of2017. 

CSRD di putes th clJ1im.for lhe lrn:uling ofmate:ria.1 as the majority ofwhid1 HS crushed and used for 
road ba imd rip ra.p for th . CSRD project and ibe CSDC ilfag Gf Apache Peak praject. CSRD 
disputes t.lle b is of farklmm's clalm \\~1en M'Lt'kha.m relied on Exhi1bit t th Contract lhat tates in. 
part: 

111 s no1ed other\ ise., no pro•;isions or :1liLowa11 have been included in ,this proposm[ for 
11ddi1iou.a.l oosts as ocia.ted with attemptmg to balance: th.e ile (i.e. double h311,dJing soils 
re-g:1,uling, 1 -staking, 1'E!'■ engi11eerin_g. etc .. fCCl carumt al! mn liability for fimil design. 
[8« CIIC4fl E1d.ubil A, lF.]. 
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CSRD rak tit p i1io11 th, t this pm., · ion is. ntr.:idicted h multiple documents., inclu.ding tltc OQ 
[&e C39J Llpon, hich C 'RD tat ' th,rl it relied 011 wbe11 electins !\,L1~kham ,is tlte gen~-al i.;ontr:1cto . 
In the ·o Iv.ll11rl.'.l!am stated: 

furlili.'lln lu '-''abt<ld am! dciJ · mined th.'lt w~ can widi;;I\ houldcr in fill ami: , a d find 
locatlous o.u site that can l,c ~~. lo l,aht:1cc Uic (!n'Ojcct site. ddlti1>u.ally we c-,11 a, s · t in 
lhc. Jwicw of the prolimin:ll:'y pbm of lhc future ph:i,s of , almv.a Spring to help 
delermin if il w ukl be boornciill. lo lockpi:1 ~ce.s malerui 1 for futm ooc. 

In addition, CSRD , ·111t. tlrnt lhe p,w:ing pl1tw up,on which Il.-iarld1~m b. eel i,t.$ hid for tile roamvay 
confaincd the following note: 

Pti:or to hiddi11 > th-, work, d,~ llOntr;ici'or sl:u11il thorot1~ ' s.i11isJi hinu;elf a·· to the act,i.1 I 
c.ondlitions and earth ork quantities, if an ,_ No claim shall be made agai!lsl lhe 
o, •ner/d.1.: eloper o ea,g.in er for any e ces · or Jeticienc ' li1erein. .lClu,.d or lali. ·e. [ ee 
C44J. 

TI1crcfor-o, CS.RD ruis,erts ill.it M 1'kham Im ,;: prior to bi,1 ihat if :mtidpa.tcd ppi-oxiim.itely 29. -oo cubic 
y.1r of ex1.-es m111«ial th· I it plla:nned to ·e tor !he P.roject 

Duri11 oomlmctioti, CSRD -tates !bat once, Markhilm b · d t:It.it the Schwanz properly easffllent wa~ 
nearing cap.idly in October 20 l 7, it approad1ed CSOC about pl~iiii ~ome miiteriill. on CSDC' · 
pro,pert ut1 a li.:mpm--- b.i~iH- 'wid, no mention of illl ,1.1:COmpan ing cl1i11.sg lo CSRD). \\'11 n CSRD 
a Ired .ho much as .u1Jti ... ;p,1ted, lvlilirkh.tm ' s projiti!.1 1n.utilger replied lht1t it would be 20,000 to 
30,000 oobi • ) . rds. [See C6]'. Ho , ., [l..larliiam e11decl up ruiuling appru~.ilte.l)• 58,000 cubic . ards 
of excess llil!ll!lt:rial to W1rispt:ring, prings. airnl 7,000 cllbic •anl!i ,if maleriail lo tlie W,1ter 
c,11.mpus,'rcse:r\l1oir H-itc:. 

s.imilar to the dii.i::ussrun :libu,•e on !f.1rldUIJlll ' s ;im1l:ysi.· CSIID :sh1led (hat {he cause of lbe ex 'C!IS 

m11forinl ,,rn. 11Llrib1.11.ed to al caugc:-!l, inch1itin1:i ,a stllkin3 enorh 1'..frurkham.♦s ~ubcun:Lm lw- (7 000 
ubjc y!ITds }, and ,. 1i.ous oostJ.11.11;1.io!il i!lsues. C:SRD poi nl!i. oul that 1n11ch of the 3& 000 cuhi }'llrc!J · of 

excess, rna,lerial th11t ~ •a placed on lhe \\ibispeting :Springs property , ilsS used ,1s rip up anti road bollle 
:ind for the mljoimrmg on i~ Ap;n::he Pt:al. prujt,;:.t for CSOC. 

' oruing !.o CSRD, when the Pr&ject w· 111npld1i, ,ooly 26,000 ubic ·,m:ls of malt:ri.al. ni.maiined ~I 
lhe stockpile 5i.te: meaning lhill 3 · 000 cubi.c ·.irds of material w.i used. 'fl\:i! ,mom1t u; ne.irl identical 
lo !Markliam 's ,e~tintate of the spoil~. (hat, oultl lbe •.:llt:rnh:d b · th;, lnilfal !l'adi.n · or !he Pro 'ect. As. ~ 
res.ult, CSRD q1.1~tions h~• it should be cl1arged for the h,1uHn ,, ofm;iteri.a l to t1 location, •here it o Id 
b ~l'lils I lo be later 11Sed 011 the Project. CSHD eomes. to, Ille c0t1dosion d~I lhe . se of the 
m~i.erinl wa oonlemplu.!~rl 11JI 11long a· sil:ilh:d in i'.vfarl!ch,1m ' SOQ. 

Tht: remai11ing mele.ri!Ll .l.ocsl.ed a l \\lhispering Spring nml the n::sen'oii- siite ~! lhe 
cunclmi(m, of llllm1rucliion cm'ly can be allriliutcd t t:i Y\fCCI's oomlru Liem i% u.:, or il':I 
~ilurc to e:,;c..nv:i!e p« ·U1e ~41~- • hcv-:fore, ~-en ifMCC[ did 11~, !JI.ate ·1: · a~tion to 

bal,m~ Ilic &ilc (it did), c::ve:n if M · W,!1.ived .-iny 1·isf1t tq pu11Sl!1i:: :1 d~i:m 11g<1ini;,t SRD 
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f r '"C\xcesg" 1'11ateri.1t b ed the plain language of th"' paving plans (it did}, evei:1 irf 
CSRD paymenl applic,at iCH1 for the matet:fal w:1-s not untJmely l:,y more tlia.11 a y,ea.r {it 
was), ilie facts demorutt;:d:e that the site would Bl,nre b.1 lmced in ihe • ooenoe of ;11t ·11r1.~ 

err r ,md aill!.l1·c hy fCCI ro l)lli!d per the pl.J,t1s and ~bkes. 

t timony :md cxMbit, 1 biing to this is 1.1e., tl1c Al.;bitrator:'l futd in favor of 
nt:cr-im \ 11ird hl;JfC . . ,~or tho Arbiti·llto!"!j' ~w;inl, 

lbc p.,111.cilfound the t Hm.ony ofvariol!l MCC.1 \ 'tn c to l-.:;; persuasive as i.o both lhc tcchttico11 
L ue urroonding the c;xcCll mataiah ' S\IC aoil the cbim,;,.-1 damage amounl ,md upporteJ by tl1e 
dm:w1enl;,1ry ~ ide~ p.t'C;!!cntc(l The p;mc:I found the t.osumony oH'sRD·s. witn 1;c:--s ro bo 
'1n~ua. iv<; ;md um1r1)p'1rt~ by the docwn~l;iry evidence;, 

;\,lC : . ~d111 it cd t:hat lhc. 11pprn.'l:i:matcly 7 ,MO cubic. 'llrd .. of J11A'k::I ii.'ll re.1led by lhc errror ,1;1f lhcir 
c-011!ractcd &11:rvc 'Or \VC1;hmod ~lls lhcir r~PQMihilil ' .ind lhnt is rdloctcil in the claimed mnmml 
nl;,ove. It i!I :ilso noted !halt l:he MCCI h1im clocs not rndud:: !:he t1dclitiom1] c.x cgs mrilerial c.v,entually 
phic.c-d oo ilic S . !twam pmpcny ov r and albo (hi.;. rnigimdl pwmcd amount. 

'Ilic fa :1 tl1:al om portio11 of the ex cs. 1111ak:ri11 I w;i; ,i,.vcnln:illy 1-c-pUI]lQc<iCd or BC m: niher ~- docs 
not •"1/111,nge 111 fat:L !hat tl:i m11tcri11l was excess tD I.he plle_nncd 11mmml of mat.cri11I Lo he pl:ict:d un U, 
Sch wmtr. propcrt:.,.- and Wl!S rumled up the liill Ill CSRT)' direction. 

The b.i:tarnce of the c::;>;.DesS. malenal (nol. 11llrib1r11iibl.e to lhe li d.h\'ood i;1111",'c errn:r) was c.au.s.tid b. 
:ln;1dequ::i.te/erroneo~ grading :1nd dr.:i,1Mge pfans provid~ by S D to M 1e phms were b.l~cd 
on undeyJyiiig lopogmpb · {hat did :nol cnnforrn acc11n 1tely to fli c. adu:il g!"Olil lld cJecvniliorn;, unclcrlying llhc. 
pmj cctsitc. Thi~ j~ 11ot um;oommon in ~ rial lopO"gr.rpfoc-~UJVCy!> and QQuld (,mil , ho11ld have bc.:m 
ddecte<l b r .i fic!cl topo check h · the des·ign crngm=· and adj1Lqlcd for in IJ1c p.loin clcsjgn. Ad.dilion.,Tfy, 
the pliiM were {per the ldtimon of l'he dr::sig.n engineer) intell,d.ed fo b;danoc fum, a cut/fill earthwork 
pcr~poclivr;; '1 idtin the limit oft~ ma~(ll odginall. phn_no,1 to be pfoc~ on the Sdiv rut?: p opcrty, 
1l1cy d.id. ruil.. r sultmg in Lh • li!l!iin e Qi th ·.c . ·1n11Lcri;1I gct1cr111.c 

There waq no ,!c\/·idence preseo'L .d lhlll lh::: grailing p~fonnccl h · Mc.CJ ( :<:cep1. in th are.,. affoc~l b 
lhe We.!ilWooll f;ur,,-e bust re.ultin3 i11 {be apprnxim.rte 7,000 cubic . 11.n!s , was 1101l [lt:rfonnucl in 
~llbf;tu.n.liul conformlinOe io Utt: pfom or s:ubsequi::nt field di=fom II lht: ~ iga cngin~r. Tht:: &s•lluilt 
plans SUppOrt thllt ~ire.a ~.un.,; trooted in ub:!ilantil'il oonfomianoo lo IJi.e plalls. ancl ubs.equent fi.eM 
dircdic:m, 

MCCl had lhe riglit !o rely ,m 1!11c project. pln:J.15., provided. kl hc:11'! by CSRO and .wm11111c tb;it 1:he pJtmg 
, e:rc gcni::ra II ' ::icc..umtc, including· lo eurtlnrn,;k; qu.m!ilics. ·n.e ~ta:rnd:ud plan note refcrr,cng 'lo the 
ccmlra •tor' s n::spons:ibility 1.o " .. . 11,iltii. · h:imHelf as to the ,1ct1ml eancliticms a11d ea11hwork q11.antihCll ... " 
dm:s m11. milicipal.: l:hul. llhe 1Xmt,-;wt,ar ,rill be n,quir,t:d lo 1it:ld verif}, pfan lop0£Npliic mapip:in • or- 1.-0 
pctfonn t:ill~ lwor~ quiJJlLit ' t:alculalions ouli.ick: ofH,u.se !hilt ~ n bt: pt:l'itlJmed 11-sm:" th1: pttri1:et pl.in~. 

Il is ommu,n industry practice for grading .3Jld drainage:: plan.~ !Ji n.,,te cu fill 1:11.rthwurk quantitl:ies a.,; 

Ci1b il11faxl by lint: design eng-inee:r. TI1e p:roj~d. pliulilS <lid not note earllm·ork qu1111til.ie11. The c1 ign 
engineer belie,: d lhal the plam \ ould balance 111.i.li ·:ag the "n m:tt property based on lheir ·· :rtl:u Ork 
ca k:11:tations ~11dl ~o did MCCJ ba.i;ed on the sam.e .1 railabl. inronnati'-'11-
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P· R;:::m oval of S,tnclrojlg 

As <li£c, sed above in 1.2. iMaddrnm sl,'lt that ·sRD {iincludin;g l:>oU1 'tapp and l:lrnmsh) \ ,e ,·ell 
aw.u-e of the ·is 111rnt woukt be1 related to the e..xce · materi:., I. However, .it s.ome p'Oin.1. in time, CSOC 
cl1anged its mincl anJ filed an .irliitration dcmillnd against- Markhilltl cl;1im.ing that I\,t1,t'kh.1m had 
trcsp,11; __ c-d oi.,w the CSD· properly, and tlia.t CS did not v ;mt th~ 1ru1tcrial fur future bu' ding pad~. 

lie ru· litl.'ator i11 her Notice of 1·aft :W!l<l'd gave br:kh;i,n tli.e abmty to 111.·oid a lrapas~ d~isi 11 in the 
·soc ,c: c to be et forth in I ina l . ward) amJ a I owed M ddlllm to rem vc that material [ 

R 1371 f; r Draft A, aro and RB7 3 for . m11I • ward], ,fur-kham ~rates Uml ii oug,bl c illileiilt fiom Stipp 
(wlao testiti.ed tl1.1t he is both d.ud.11ru111 of CS.RD, i!llld 20% ·h.u:cl1older of CID ') to remove the 
m i.(l;f!t:tl a11d consent wa provided, M:l:rkh:mi. removed fha,t maleria l. [Sec 449], 

'.:viafkhru11. 1iberefore dailn · that bec.111 e CSIID'CSDC wanted the addit.ioru,! m11terial and be1;a1 e CSRD 
iru.tructed Markham to place the nrnteri.ai at lhe top of die hi.II in Whispermg S~ 11nd! at lhe rliServoil' 
site, CSRD is. 1-espo1Ysible for the com o.ftlte removal of th;1t m, t.etial. Markham removed all the 
~toolq,ili:d m,a.teri.i] from Wh tsp~·i~ Sprin• · a11d. 1.111.lWforli!, li.1ir.ti th .. Ll it fu1 · mi ad!diti.onal i.: iai,n 
agaill.s,t CSRD for S281,3 26, 21 for th.-it r·anoval, l Sec C.240 J. 

According E. CSRD, fo llo~ ·ing 1111 arbit atiou IJ,et,.,. D "' 11ad Markham in Dec~in1ber 2019, th 
a1bitr.tt · mled iii fovor of CSDC tl pass clairn ag.-,irut Mwkham ste.rrl.ll'ling from the depos it of 
e.,c:ce ma,terialii on CSD '1; \Vhispering Springs property. "The , rl>i.1ra1or mle<l tb l lt.fad:ham as 
obligated to · , CSDC SH6.500 in da,m, l!C ' roi!11hing from wkl1a1n 'ti tresp S' , or in tl\.e al.ternath.1e. 
th. l ?>.brkham eouM rem,ow the exoesl> m,dei'ial al i\hd::lrnm's 1:xpense, 

CSRD .;Jitgueti lhal Iwid :'i.falkbam ·imp! pr.ii.ii CSDC !he SI 76,500., there •ould. be no base' to ti , 10 pas 
I.ha! cost <ilung to RD be-;;illi e ii l.lis Mttrkh. m rmd not CSRD that committed! l,he lort oftrespa ·s. 
Ftin.lu:r, CSRD ill'!j,UC!l Uml. f\.furkha:m n:nmved th m11lc:ri:;i l fo a.void pa •ins ln:i;paHI; d,11ma1:1c:s t,1 csnc, 
i.i1 ordc:r to rn11ke the claim again.sl. CSRD. 

Addilimmll ·, CSRD :sblcs lh 21l Marl'liam•s claim iH irnpmpi::r a CS,RD ,~•aH not ,ii party tu lhc CSJJC 

a,hilration; 11or did lvfarkha.m a, scrl tlh11t CSRDv.ras II ngn-~ r1y at fau.ll in lhc CSf) athitrnlio11. CSRP 
ci11Jiffl !hilt {3crkhn;m 's attempt to fu · st the cost of iti i.c>rt linb i,1 ity for damn~ it caWJed t i:, • DC 01110 

CSRD uncfc1.· 11. bFCB h of co1ttr,:i.::t theory i_ prnccd11f.'l.ll'.'f im proper and b-arrcd by res j11ilicat:1 :.mcl 
co4b t1:rn l : l t1ppd. 

CSRD also sl'ltcl:!l tli;,t Markham. c.amrul crecllibl · claim lllt.at it ~·t1s cllire;:;t titl b CSRD to place the 

materi;Ll al \\llhiispt:ring Sprin~s ai; CSRD is a publicsptmial taxing dislric( , and CSDC is prii,•111.d • 
owned CJ1lity 1h.rl owni; Wl!ti,!;pcru11g Sr6rngs aml I.lie o.nl · en,tit · lil111!. cC1uld pmvide lc:mp1m1 · pCITili saion 
lo plil c: :some ex.cc:lis materi11I at ~pc,;::ifi.c limitcd. locll'tinm;: w-ifu in \Vhispc:rililg Springs. Thcrefo:re, 

SRD clairnH lhal !here i;; mi lcbri Lima le lega] or .factual jwlilic.n'licm for M 21rkl111rn ' & aUcmp1. to fu ist iL'l 
lorl liabilil.)' frn- lrtisp:1~11 lo SOC:". property h;i a whoH dilferenl cnlitr CSRD. 

• er rc:v~.-mg th; ti::.'!t.imi:my and ~ hibit.~ 1-e.l!it.ing tc, thi. issu.c, th::: Arb 't.r,mwi fi.nd in favor of 
f.vkh.'f!ll, See lhc: _ntcrim A,wa1·d hc:i;ein for lhc Aibil:ralors awarrl. 
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The Jmnd found thc tI;sf uony of ~riO!i-i 1•iCCl wi:tuai. _ s UJ b perslljtljivc .:is lo hoth. fIB: l,c,;:hnii;:11 
i R-11~ i;urrOUJliding th removal oflh .!ltlmkpit is.!lu _ and the c!aimod damageamoonland supported b .. 
Hie documentary ci. · dcncc prcSCJ.1 T1ic v,1~lcl found lhc ~c timony f CS.RD , itn c w be 
UllJ.~uasivc 11ml umuppmt~ by the docu:inclU;iJ}' e..1de11cc::. 

While I\Qltak.ing i'-!!11c wi!h tlie prC'lli1ms ., 1 C1 a1·l'i'rtrll tir1J1 which clctcrmmo.i ~ ti·e:,,1p:1.<;s, this 
panel nole& lhat Ilic C:SRP and S " C!ltifi~ h.;id O'\-"Cf'lap 111 pcr.!lonnd al'!d lhat '"'SD p:::ri;o1111cl (S!app 
and il~ co1mdtam,t D1·01L~b) dirn:lc:-d th::: placement of the malc:ria I. on CSD , properly, anticipating a. 
makrial bcl!\Cfit (which did oot .matcriabzeJ lo C. OC for that malc:rial 

The stoclqJil UL3.lcri.il c,,sc11.tliW!lliy rtmQ-vcd, l!S ,gcu.crlltcd foJ the same r ll!!OIL'S outlined i.m. I. 2 .1bovc iin_d 
wii lfuu . fore 1.hc re!lpon~ibility of RD. 

TI. C l:iim. for uirk lha'I Oil'ectiim \\'ru. Pn:1videt!l alter .• u'b:slanti al Cnmplelion 

1 larkh.m1 's. cl\l im .is • sl~ .i bov(: ;i, a1s th.itlh~y arc entitled to wcm.'«}' on clgbt (8) s~~r.ite i4qn. of 
, ork performed a:lk subsbtt .. al ompkiion. To .an.s'Wel' wl1clhCI' 1h1 ·h,1.m '. Cliltitlcd to th c claim 

ur<li. c ion_on wh~1er- 1here ,v:is ub tantial completion, :md , h,.st.he iha JI ns w1;e 
comx:tioo~. l.u M.JrKham ' :s wrn:k: OT adcli.tirn1al scop::. 

:Suhs!:mli:11 Con1pklion ill lli.c;. , !age ill lhe pr,ogrc. !; CJf lh Work. whcn 1hr, Work of 
dcsi~;it d p,ortio!II tl1crcof l snffi :icntl_ co pt tc m .J.cccmJ.-.n _ with fu., ,,ontn1.ct 
Documctlis o ihl't th Owm:;u C.!.ll O-.."'-'"!!IPY or !!tilimd th !Vock fur ill mi:!.l!1dcd l)Urpose. 
[:See C lfC40J, 

Ho" , v e .i lso e that tLlere j no e-Kp:l' onlt'a t 4 finition ofwlia,t lh . '':int~ldro pmp-0se 
w, 1js, 'l11e1'efore, , e review the a:rg111ne11ts oflvtutdtam aod ClRD. II.le evid, 1oe, ;ind the t timony of 
l]Wwtt11.GSSCS., 

~'Of'ditn)! ~o l\.farkhatn. it cotnpl ed all c,f ll .1: items on llie d ··i!!n giru:et Hoskin R n ("HR'') 
puruili. list dated 20 December 20-18 that ei. wiit11in M:tt1di.rm's 00111roJ. IS.ie C57 C2411, 'Utis as 
follo'll e~ by the District En •ineer' letter signed ;lnd s 1led b. Stocl:er staling thal. L'l,f.,dd.; iii wa ·· 
ub uuti.'J.lly cornvl on 27 Dccrmtb · :llH 8. [Sil 16J. 

1"forkh.111t also $1,'IIWd thal after pushb.1-Ck &om · J 'RD on the compklion of the wor ·- lhc Pm1i~ , aJ.kcd 
1.h.c I'rojia:ct in :M.ay 201 9 including lhc 'OC -, wherein the ·roe idCllitifie CGt 11in punch list itcn in 11 
1.ette dated 24!- Jun 2019. L · C9J, l\.,faf.'l..11ittll comple! d the ii.em identified by tl1.e l · • m1de i 
C.OJ1ilrol yet stated. dmt 'SRD sti1U1.1 · not completed itevtts requiring CSRD input or design s.ubmtttab to 
ihe TOCC 

:\1:ai:khalli 's ~pe11 Dullum teviewed hul.l1 lilt: 20 Deoemm 2018 HR pmii.ln list .:J.n.d tht< 24 .lun 2019 
TOCC ponch list. She on.eluded Iha! MaJ\kham "s. itet'lis had been c.ompreterl and lhiil !he inoomp,lete 
item ·ere outside of 1acl:ham · controL 

Fim.,Jliy. !Markl~m ruis.ert~ not only th.it it comple1£d its w0: kin ii wo1knl.'u like .l'ltilllner l>ul also timely 
c.ompktcd t w k con · ·1c--n1, id1 the time identified in tho Conlract. hkh · 515 calcnd.:ir da~ . 
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1 the o1her him.d. CSRD .mme tha!s l\,furkhain, as late in c.ompletio of 1hc wotk ACQOrdi11,g lo 
CSlill. the l-'i'oject should !1m been completed , .'thin 515 <1 y~, orb_ 04 De;embe 2.0 18. And. ' 'RD 
argDe:!. that the Stocker e:ettific..~l:ion. of s.ubstantial eo:rnpletioo h.<id no1hing to d.o with oompletion oi the 
work. . .ire. i.!lt. CSRD MgY: tlmt i t~ w_ 1mt oompktc by 27Dcc<:fllbcl' 2018, and in fuct, 
p . 0011t lo MP.G wltlch h,a,- a tam:fard defay dmill of 1,780 per !by for any contrn ex_co.: din.!! 
$1'0 mitlioo), Mstridiam' delay ,m.d pok ntlal li((IU.idatcd d,uw1ges ("WY) couJd gG .fiom: 

• , con\pl~~ l'-'l"1n!i! o:frn.id. 2l eh.Jl,1!11}' 201'.r i9 dilys dc;fay, N(),<Ci.20 · 1 s. 
• MCCI cmnpktc,:,. l:lie TOC pu111;h ]ist. 24 June 20 19. 202 da ck,ln, . $3 S9 600 in 1..D's,, 
• TOO C-1mfom ~ hards.i:apt: is aw t,pl.ible.. 15 Junt: 2020. 5$9 i.l.:1 s tk:b . 995jl20 in l .D'i;, 

A1uJlhcr ohj:: :it.ion of CSRD t~at n :la~ t i, the " 1ib,stantial cmn1_ilelion .e_11d. ldcmlod work inlo 2019 
rel:1te:1- lo Mattham '6 request for I.ended general co.ndition~. Acoording: lo CSRD, as of 31 March 
20 1.9, M n·khacm. had in.voioed ~94,096.38 in general 001:1.diliorts, repre~en.ling I . -tir lh~ !icltedule M 
vaim:~ e'So ~, m·"SO~ 's"} !or- lln: nli,rc Ccmtrn.:I. [Sec SOV in C L C40, .ilnd Rl028]. CSRD then 
s.talcs thal Markham claimlltl lh:il il , i1ll r::nlitlcd lo ''ex1e ndcd g-em:r I (.'lllmllit io.rn;:" of S24S,384.8,l. 
tlm i--ugh M.:1. • of 2019- which equillls 21!% oflbe lttlal getmer;!I oonJitiomi fortl1c Contrac:l; foUowed b ~ 

p,,r · llPfllicaLion '!l~l.in3 $3] 048. U in exL.:11deJ g-en~rnl oondilion lhrnugh Jwie 2019.. 

· SRD ~tit~ that all t(lld, bikbn.m c:l11 ·ms it i~ c:qffied to $279,4:: 2.93 { 1 048.1 p::r monl!h) fQI" the 
pcri,a,d between ,October 20 18 ilnd June 20 19, -emu: luding· that Markh:im'i,, daiin is ltasctc!II, fm sc.1cml: 
re.g,;,llll,q : 

·• Fill'Sl, with the e:>m::plicm of January 2019, M.H.Tldwm hillro CSRD fb,- genernl c:midi!ion: thrnug.h 
larch of 20 19 lbcrefon: hiUi.-ig ag11m ,q,re,,cnts II double C()l!l.llling to whicb it i5 irot c.ntiJled. 

·• s oond, t., rl:lwm foil~ lo lit: jti; chum Urr ~;d nd:w !,~!.:ral ~rn,dilim lo i i1Cbl,ill e.xpoos .- ; 
imt-Cil,tl, il cb ims it is c:nti!lcil to .i Hili! rnte of $3 t ,048 .. ] ] pt:r month .-C:8'iJll'dlei;s of' whdln:r it 
incurred 11c:tuml ~-=er.a.I oooilili= expenses. 

• l11ird. Markh. m cfainr1 · it \ .is Slilbstantiall . ' oomplete in De>;.--ember 20 l S: ;,n gen-er:il conditions 
alleged] · incurreJ in October, ;\:OYember, and December of 20 18 wo~kl therefore ll.OI be a result. 
uf ll1.l: " i::xte:nded" 1 ork M.arl:h:1rn w s .equi:red to p_Cll"furm. 

• Ffo,i lly~ the J\. G S1:tnd.1rds Soctioo 109.4.6 IGS J)lainly tltllt ''[i\]dditional compi,;r ation £ 
od11aa1r ik"'m incl ding xkn.d d overhead arnd oooditio , hall not - consid1.:rc-1.l or atfow :I " 

or 111-e_s~ te;l!;OM, CSRD arll!,oes that 1\-tarkham s claim for exlendecl gen l condition e;q,e,ii5es s.houfd 
b rejected. 

Firu1 II we no-1.e 11ml CSRD has wk.en the pD!iilfon llml lht: wed: p.rl1:mm:J i11 201.9 W ilcS lo rn11plc:!1: 
, ockorconcct. w k to lirm_g 1ho wook into c:omplfancc with the dm ·in~ . CSR.b -doc 1mtagrcc that 
Lhe i lis.kd b. 1vfarl::lrn I are II ork lhat hould be ,;omp 1si1te<L [Siae - 560 M exam.pi of 
dis.ct ·ion on mbs.tantfal oompleti ,I, 

er reviewing l11c testimon "rn:l e~ bil latin. t ··u~tantial compfo tfon and th work pe:rfonxierl 
b.:lw 0 1.:ce,n~ 2018 .md Jun 2019, '1lm J\ilfi.t11at01-s .find in (a\/ut of ,larkham" S 1ill~ fote:t:im 
\ art! hei~ in for lhe AtbitralOn; ' .i1W3r<.L 
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111c pan I fmm the te tim.on_ ofvario e to be persuasive a 10 thig cop being 
out.side ofthe orn1t.-act' 0 recuirewnenlli. tl1 cfain1 d.amage Jmounls aind the imppoitfog docun1entary 
evidence. Tlte panel found !he testimo:n · of SRD"~ w.itnes.ses to be , 1nper.:,ti,;i i:l'e and unsupported b_ 
the dooumcnl.ir:;• C'l'idcocc-. The !)l!]!Cl findl Urnt ,forl\;h.am c-0111pk.i~"d .iH of lfa: ium oo di(; < . • gn 

1ginw Hos . Ry;m r '') pa1och L'. :tda,wd. 20, D~cmbcr 2018 th.it w , 'tltln:tvbrkl1.1 ·s coullol, 
(Sw C57, :241]. This w.r~ fo llowod by Ot.; D~trict Engh1ca-' ~ l.cti.a' ~gncd and $C, led by Stoeke< 
tatfog ~t r ' am \\' :Ill . 11b tanliaUy complete 1 27lJcccntbcr201 · L 5-cc Cl6J. me p.and finds 

lbat th~ ['roj«t was subst antially compkli.;• 011 27 J~mbci· 2018. 

TI1e pan l 11lso fin.cl tlwt d1e, TOCC punch lbl of 24 June2019 ma_ h.we id.entifieo. · sues ~Jut il1e 
TOCC \\ nlod COffll ted,, Jro,; ·ever ~1,,r.kl111m ' CC>llltacl \;iii , '.th CSIID, Under 1l1c Contt Cl, Ilic p.mcl 
finds lllilt Ma:rkham did complele i1,; ptmch ]isl repair obligations ( cept for thos it . i, not M i,ts 
1,;.1:mbo I ,ht:n: CSlID had not completed ileirti. 1:equi.dn" CSlill inp Ill OJ' detii ~ .. submirui.b tu lli~ TO C), 

l11e pa.neil a&otees id1 hfairkhw.n 'i, expert Dullum •ho .revi~ ed b th lhe 20 Decentln.-r 2018 JIR pooch 
list and lhe 24 June 2019 TOCC J)l.ltlcl\ lls &11 concluded thal M.arkluun . ilei, had b~11 completed 
iulil tliuit i1he incomplete items were outside ofM1~kh.1tt1's control. 

A$ a ult. the panel d not, , , ee with "Slill tli.al Ma1kh:1111, ·• la{ .ind hould b · · ·sed W ' . 
We als.orevie\¥ecl CSRD's ,1rgumenls regarding extended gen at conditions and trnd lhat Markham is 
erilit!ed. io tlie sene.r;, I conditiOliS M t paid for ($ee d'lim. Ulider unpaid ~se contract lin it b m ) as. 
, 11 • for I.he ex.ten ed periu,d of time to perfunn a.ttdition:;1 I ¥Otk. Further. lhi.l pr,n.el d" ai,r i111 
CSRD posiliUJ1 U1ill llt1: work pedi.trm.1::d in 20 19 w.i · tu e.ucn.ph:\1: ork o.- '-'tln'e..::I wmk lo bri11£ lht:• 
, orl:: into cuuiiplimlOI: will• lhe drawing . Tl 1,.,11el fu-uh lfo'.ll iht: work pel'.furmllel in 2019 \>/'ii 

adtlilional s; upe of, or·, 11n<l nut renlediia:lh urreclive wurk. 

HL Cl aitn · for h p~id: Jilir1.Se Cont.-a.•i:1 Ll:ne Uem 

Jl.1afkham 's ck, itn as l!i,sted above li , ·eru enlidemenl. to rerovc-ry ,or:1, ten ( lO) oparnte · ue _ Mlll'Uiillt'i 
1,tilt1: lhal it hais bwn u11p.iid fo.- \ ·oi-k ·pe.i1onmid unckr 1.111.: bul!.e ooutr· I for tlit~ item lii;t d. l'b 
a1rwu'Di ii; 1,263, 7:16.96. not im:l111di11g ret,tmlion, Mill'khrun. stales it 1mfmmed the wm:k under the bui;e 
001111':r ~ irt 11 lime! • ,i.!nd \\'orl:mil!nllilre manner, tile ~ctual ork has been performed to ilie S,Lti&factiort of 
CSRD a:n.d Lite TOCC), and. \llark:ham ii; tiUbslltniiall. ,complete.. 

Two of die larga- value o;:bims fu.- li!rubc11ping and die 00(1sfor pumplresiCJVoi.- sik (i18illin a,lsu reforrod 
lo m; lhe milc:i: t:.am;pus )• i!isucs are discussed hcr,c. Acc,cmling 'lo 1-brldwm, its lamdsc.i1ping s~mpc •a,n be 
broken do\\'D inlo four sclmule-:cl valne i!J:m:.q as s.cL fo rth in lhe Cun:lnict SO : l ) !he i:niig;1tion s: •lit ·m, 
2} the plamling:, { ) tEic spiJ'(:adin of existing de.c:rt ooltle. 11J1d { 4 tlic planl ll!blishme1;11 guarantee 

and 11u1mJc;,ri.i11o:;, 

Nwkhmn ·11 cl.Loll be<Jin ·, b 1:,ting llial du: bmhe~ plims ..::ont.Jim:d m 1mt::J UUS c,,n lilicts .md 
ambiguities. fSee C4 70l :l•,farkbmn sl.ile.s that it ulfon.al,d b"u;ilt the ];ind!i{:aping ii! the din:cli:on of 
CSRD, not the plan. doc1nnenls. However RD b;.,s, failed arnd refllsetl lo pu: ' f.o.- , riO!lll lanc1s_caping 
wmi:. pc:rfonn:ltl b)t l\•farkhsm am.I its ,suoci:Jnbraclrn- Scm.,ici.: Dirucl Lmds'-'3pi.:. {"'SDLrn _ 

oming to 'tvfarkhnm. Bron'!lk::i h:1d II s:pc:cific vision foi- lhe lrumdsc,oping and opted. lo fl!n lhetn:x~s ,md. 
sag,uams, (Sec: '1 S ]. Th::: l'ocali.ons i;o.- lrc:cs and !Wlgu:u05 were ruso l"C'l' ic\\'c.d hy Luk,e Kau1zm1m 
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("K u12n1,Ul') (lhc TOCC Pbnning DirOl.."1 , ho, · i.11 charge of I ml!sCillp-lng) o lhe 'l C . and 
liocepted b ' Dhe 'rOC ·, \Vil!li11 o.:ml lo ti" phn:t.s a11d shrubs, Nfmkb:1m 0 trt,es Ow.t ear!}, 11 ill Ille 
Project ~1fa rtini, ~"DL, ,t nd the lan.ds pe .1t'clliteet Rui;s Greey, met wi~1 Brom:ka and a grid was 
~pprovd by Bromlm fo 1h mtirc 2 % mil ' t-.nd.~ po (}onion of tlJC Projcc :ll'kh.Jm follo,.,·,cd lhc 
~1ip1owd grid ~ B.roruka spccilic.dly w~n to have le :; plant ilcusity on tl1 · rojt.ct lhan . ho,wn oo the 
bndsc.wo pl.111s. [Sc¢ C) l84J. 

farkham ' d~im also imilud an amount for l'J.'lnd watering iIBl.e cl of ' 1alli11g an irrigati.on S}' tcm, 
coOfding 1 :r1,tarkham, Clt:1ng Order 25 rem ed. tl1e entice irrigatio,111 Jine iten, value ool d1d 11ot 

include th re&uooo oos.t ofhand water.ml! 1:0 ~;iblish a net co t f the ch:.mge orde1'. i\tul:hain 
bc'li .'e that the amooot dno for hand, '11'1imng h,, n.ow h ii agtl)Cd ro ho,,1,~ ii ba not been paid f. 
b. ClRD. 

Anolher part of '.Markham' · land~ea.pe claim is !!hat it stat-es CSRD agreefl to revise the sipre~din,g, of 
desert co ble du . ID fielct ~:mditi:ons. Markh m tares it pro i:ided a.deqoa.t 11!.~nning n1aleri I behind the 
curb a11d bas !llot b u lfl,lid ror peifomt[mg tluit work ccorooig ro l.wkham, there were nrnltip1 
optiollil 011 the pbll' reg.1fdiing desert cobble. ?vl:arli:h.,m pcrfomi.ed. a.11 :iU.e11H1livc to the m cobble .:is 
C Ill t ·atcl1cd ~wkhlirn pctfi • m lhc w t. 1',,,1'Jitharn s.c , cd material nd p,ovidcd o,iil fi r ~lie 
1:mdscape. l\'1a1kltam tati;; that ' SRD still. l · .not pil!id fi . dtis \ m 

The next pirt ot Ma:rkha:rn·s litndsc.1p claim is !hat p1ill1trng w"s don per· IJ1e direcl:ion ofCSRD. [See 
C588J. De1:i ' ti-c • ere pro,~ded ,md agn: d Ypon. 11te ullimale pliint configuration .resulLed iiri 
l!!Dme nl.iU:rial nul b~ilil£ n~ikd. J-..f.a:tkham ·s s11b1.:untrm:.to.- SDL pru· ick<l ,ii cn:uil uf S] 2.938. 75 for !In: 
unplainted rnateri.al. I See Cl90l, fa :.dditic:m. lo the uraplanted m.:,lerial, Q.'RD h3d attempted Io move 
m31:eri:il t:o 5DC pruper • for planting (aJ!ho1lgh. 3l 1h .irbitralion ith CSDC it as deemed dial the 
pri';\lllle enli:ly ntiedecl l:o pa , · or its. O\ '" m:derial). !\,liirkhlllm h11~ 11rovidletl a i.::rtJtbt of $26,727.00 to 
CSRD for thut mnlcrial. M1uk1h11m lat · Lh:d it · still aw111uting clumg.e rml= -

RD h.1s ml!letl a mnnbt:r of o bjc:ctions to Markham 's 1Blldsc.;ipt: claim . F:irsl, M:nkham ,.\·.a;s lo s:ilvage 
lhe Lop ffil!lT ind', •tlf !l.41il lirnm m: · where il clislurhed the .grrmml w-face .and fa.- !h11L m11ter.i11I tD be 

~ci:N1n1tdy stm::kpi cd snd ~adl 1:iy • DJ, ;1t die coui;h!:sion ot' 1ibc J:;i11d',i:11ping. 1e puqmse o ~ Al!!ch 
liar-vesting, stockpiling, ami spr•ea1ling ofde,;ert cobhle, · 'a desert pavemenl, ~ a,; lo presen,,e il.ative 
ma~n.il ;1nd ,e~cls tlrnt f , iJl.hi n IJu: lop 11:1 ·er ,if oil ooh 11131 it could bi.: reintrotluced miil hdp 
eneourn<>e the g.rowih ,if m11iw: plm1ls .ind dis mm1ge Lin: l:).TOWll1 of i11v.isive spe;:ics. For its 
p,:don11,1m-e of'thlli cle;.erl cobble , urk, LVfarldlilrn Wils lo be paid 11:5,831.201 acl:O'Tdmg lo lh::: Cunltact 
sov. 

ooomiing !o CSRD, .. •farkh11_m, cl,niiu~ d pcrlhrmo:1 tile ' '£eaR-Ol)ahly cquivllllent' ' :il!cmative of pJCDding 
desCJt cobble, But "·licci .. 1sked wh 11t lh>1t n::asm1,111hl cqa.i,mlenl :illc:mativc \ llij , mulliµle wib1ess~~ 
ctmfimu:d that I.he m:rtcri11I ln11L was sprt:nrl al lht ·onc.J11.qion of l.md!iellping ,us 1rn1t::rial Lhin.t wms 
;- • □!'lod or Crl!J hod. fn1m Ilic 58 000 cub:ic yarcb 1;1f ~ . s !ll1Jteriiil nhal \\':Is ~ca,•11ted ftom lfu.e r<mcl 
profile, Th!lt materii1, ~co:rdi.ug tc, CSRD is not desert obble :md it oonsisted of. 1J11011g oilier filings, 
tllilte.rirus ili.1t h.-1d t,o 1,,o bll1$ted from ihe iv~d prnfil· l!lld 1ibi.equcntly ClllShcd. t w;1s not the tot> 4" of 
maleri11l IJ111l rnlilh1.im:J OJ¥illlic mlllleria 1 and ~eeck w it prm•id~ mme orlhe bcTiefits inherent in 
~prcading adulll da;:crt •1>Mitc - oomdy du: grnwth 1;1fm1t~,c spcc,i~ and minimization of inv,un."C 
~pcc!CS. 
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Io addil' o to de Gft. ,c bblc, tl l.md capiRg pee! of Ibo S V re uircd 11..furkh.rm lo purcl!Mc arnl 
hi tall certain l.acndsc,if)e 1nate.dal in '"hi 11rt;e for · 11aynlenl of $972. 775 ,00. All Parties c.one~ed that 
lhe 11mo11n1 of plan; ' requited to, be pw:cliased by the lru1dsc.:ip plans. were not puroruiseJ or i.nst1Ued b ' 
:SDL. bd:ham con(Xdcd th:.t · S i,: ,.m; itlcd to II credit fo1' 6,727.00 for u1g:i-1aro c:1clt1Sc. rhat 
w · purd1a cd by SRD but ~ 1 .su.b c.qucndy plant~ wi.1hin CSDC' ViltJgi; of Apllclic ~k. 

CSlID 's objection. .is 1hat I\-wkham i nly offering a credit foJ.· $.27, 01.80 for r 11.l:tl.1llg , shrubs, 
aml cacti l~t did not nee<! lo be ptirchased for the C RD ptoj,ec thercb _ 1-qiwsentin,g ;, vin~ to 
I farkha:tn aod SDL. CSWJ argw8 tit.at 11hi credit ' far le s tl~n the aviJ1g 10 I\.ti.1.'kbam and SDL fo 
not h. vi11g to purch: · e or wtall that plant 1m1teri.tl 

csrm arrg11es thal SD ' 1vn record co,tfu.m th.it n ~ave di $1 76, lOG. 25 t-o not P\lffllliSi:11g and insltl Iiing 
plant materials up-011 1, hicli ill; bid wa~ b:tsed hei1 it did nol 111,:quil'e lhe bur.si1£e. bi-ittfehush, t11111entin 
bush. lho.mbtwh, jojol'i..1, golden.eye, cfaret cup, compas b-aael, pr.icld. pear, hanging chol~ , or sta£f10111 
cli 1111 called for b ' th plans. Therefore, RD cla.imi; drnl it· lit et1 lo a ,i:reJit for $ l 76J06.25 for 
plant mat.;ri.11 that wa'> neltli..r p\lccha,<,;ed for 11or inst;1Ued on the CSIID project. 

TI1c second i I to di us in die claim C11tcg ry is 1Vi.1rlrnam' cl.aim fi die cost a oda!cd , it! d1 
b o-st~t' purnrp u tion and.re·etVOi.rt.i11k the ,~ater campt · . ~f.<idtl\ m's cot'l.trlict i.nduded undertli 
SO , line items for booster pump s.t;1tio11. and tank. ?vfutkh.am priced 1he m:e:r campus SOV 's. at 
$2.100, 570.00 based ,oo c.l ilTec plaru; d.it.cl 09 Jatwary 2015 and based o.n a,, al: .s ·.stem. de.si 
report diili.:d 311\,tm:cl, 2016. Mar.kliam p tfmmed v,"Ork re.lated Lo the pmt1Jl st:1tion and 1-,nk :c,ncl ,l · 
paid SSS0.647.68 on ih p~ , ,i.pp·lic.iiiom. 

Aooortling lo Markham, in. O~lober 2018 \,;,bile }.•Lirkh.am \ a~ untl(:f" •onlraci, C:SRD went to fint!I heller 
pricing bt:CSll!it: uf, sign cltang:!:S tfa,t h,nl been made lo the !l •stem. CSRID ]ttte:r ddi::h:d the t:ntire 
~ ClpC 11f work liiOJill lhc Cuntr,m:1 p ri.or lo tm ' ,11grc:c:mcnt m1 n::vised pri ... -i:ng. 

'.1,,-1.arkham s. l:nted lhal it .:ichiowJedgcs a i::redii is duo: to CSRD for lru: valm: o.f wrnt that was ranov-til 
lhllil du:: Omtraut, and tluil amowll iR, ,t],022.471.32. Mnrt ham nl 1111Cl'nO•wl dgc,I 'llia1 n cn:ilit is cfo.c 

io SRD OT 1Jhc rrl11mcd liner !hat CS.RD p~id fo:r in the amoLll!t of S 109,375.00. 

}.forkh.un d,1inu that it i cwt: mom:y for l'w,o p1:oel::ll,!;eil clmnsc: o:rd(:f'i;_, CO 1.7 for S 16.055.05 
miil CO 18 for $3 740.44, executed, 1m 02 Octobi.:r 2018 reliitecl 1o m,rk ,t1am: tm lhc boDl5'1t:r pump 
s,t;iti.on. (See Rl9S9J. .And, :Ma:rkh.im claims lliat i1 is cmlilh::d lo h e paid purauilmt tu lhe agn:cment, less 

lht: work not perfonm:rl. Markham d uinu, il is due $407,871.49. 

In re<,pqo.qc lo Mlllrkhwm's cl.ll![Jn , ,51:1.D statC!l lhal the Con,tracl cal led for the COJ1siruction ofthew.etcr 

c;m1pl.lll, vihi h inclndcd h rn boostcrp1m1ps Alld i=e.1v o ir at n. cmt of , l00,570.00. [Sa: Cl/CM) 
SOVJ. B:m:d on the SOV, 11 r,rn o!.1 90 of ilt , as: to he: crn1st1mclcd by !\.farkh:am •s ~ulx.'Onlr.a.i: tOT. 

rior to actual con. Ul!lCtion, Mm:kh;11u off~ :J Vlllui:: i::ng:incerin,g r' '1 proJJ()SM lhat "'ould s11ve 
SRD ;11 tot., I 190,088.00 by ;iltering lhc d.i:,a;igll. IQ i11.ciudec. llmo.ng other llling~. a r(:scr,.,•oir c-0lllJ)rised 

of pn:.--casl con,;,-rd.e t:mk~ u•id1 w 1i11l:r ll1 ill l would be lmri~d t'I~ upposed tc1 tlu:: oris inall , ik-ii!,"1100 alro,ve• 
grmmd stcc:I 'l:mk r~cnoir .. 
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CSRD tat th.it JvI.arldtam. ougllt p· )1n<,nt. f. work purpon~dly P"" formed or 1hc · •atc:r <:.'llmpus, 
wlikh incfoded: 

• Applic.ition 12 Olil 2, 118 ~ $210,0.57.00 {l0-%ofwal:c!- c11m,J>U-~ V}. 

• t>Jilk:i1ion 13 Olt lli8 - 31~,08:5.50 ( S%ofwate,- c:imp.u., SOV). 
• Applrecllili1m 1:5 on 31118 . 5,709.69. 
• Applociltion 19 om, 9/31:h'U - 19,795.49. 

1111:~ four payment appliCillion,s l.ol!i.lh:J SSS0.648. 61!. how ver CSRI) clilima lhal Millrkh(IJ]l •~ 1to1mb 
sho,\, lc:r.li loon $140. 16.97 in. out•o(--poc:ket e..'lpet1S-eli .rdilled ro the \,·;i!i::r cillllpu~. l\fore impor1!:mtl~•, 
il.fkr repeil.4.ed. ti!Iorls l.o ge'l lh~ TOCC lo ii · rept lh c: . \E ,ksign. il became cle.i!r ll111l 'lhe TOCC \VOuld not 
:s.ct:q:Jl I.hi.: d ign of m1 u.ndm-gruund potable , aller re~a-v11ir ln:ing used with l im:d prc:s-cai;L 111tnlc!;. 

Aoootdm_g to CSRD, h , th time di TOCCrejartecl lhe VE ope.ion, the "Pflroval of the, oriemal dl ·i211 
( abo i.: !,'Wilild s~ l lank) had pirecl, and di!.! 'illt:t c.1m.p11!i w11~ ne1,; · 11ciu:1ll · _pennill.00 for 
t:.oru;lru~lirni . CSRD ali;o, claimi; lli~l Markham tll&fl ·refused to conslnii.1 tho: , .itei· cillnpu · Fur CSRD, 
lhi~ 1n.e.rnl. lhail SRD\ pre,,.ious pa me.nts of$5S ,648.68 provided nolhi.ng ufva!ue lO CSRD. As a 
res:uJt, CSRD daims a credit for lhe lllmoun · paicl lo CSRD. CSRD iilso qllei;tiom- how Markham 
inc.urred. co:sls lilrnl would. apprn11~h $5S0;648.68 \ hen il ,,·a~ m11t· phmning on sdf-perfornrning 1. ork 111 a 
fnclion of th.it co~l. 

In concl1111ion, SRD ·laiims lhaU.he $.SS0,648.68 paid to M,wkruim firn-~ water • mpim should be 
retumoo lo CSRD or a l d:h vc1,y I= t hown a~ 11 cn:dil. , and that Markham is. nol mti lied lo lhe 

$:517 246. 29 indudi:.:d in Pay 111plicJ1tion No. 23 fur th~ wat« c11111pus. line item of the • OV 11 1'-•krhlloo.n 
d·id not perform and, lbcrd'orc. ha!! nm. c,3111cd tb.1t numey. 

inaJlly. CSRD l.'ll! that.du-c to ·faitl1;im '~ failure to consbuct the wala-c;i,mpm, GSRD was fom:: tl to 
g:,ige an e:ngincetr to ,secure design aw~l and re-bid a rcpbcemcut water c.tmpus. [Sec xhlbk Cl 7 

fur n,--pl11~menl wntf.i: c.ilfflpUJ; solii;ilaiiJl'.m. ]<. CSRD daims tlrn! during the 07 J Wlf: 2019 1:m::•bid 
mccti11g, Mi ·f111cl ~fadhum • r. ()jlctll, ~talccl that M)lrl,; limn wa~ in liligalicm wirlh CSRT) !Jrnl Markham 
Wi!S owed mou~·, 11nd th.nt ,. Ro·~ 111.}ility to p:ry fur a rcp l11Qeme11l wator CSITTl)l.lB wru; in q~tilJl'I, 
CSRD daims that Mr. 1'-.J.srklium1•11 c-011dur,t ~billed 111:ie bi.ilding proc= (wlt~cb \V:l!i .attended Ii · follif 
po!.L'11tti:II ~iddcra to lhc1m,inl ih.'ILC. RDro..'Ci,ved .a .~inglt: lii<id al a rn.l ofS:. l 11, . 0.00 more th.an th 
.:imo1111( or.igim1lly b,jd by Marth.am to comll:ud th watt.-·r campl.l:!l, ;i :ult, CSRD 1 ;i • 1, ii is 
,;,.irtitlcxl 1:o rocovc;r tho:&e additi.Ol[NIJ 1:0~ for 1-bikh;:im 's failwe to proonn. 

c 11Lw Dflt ili:u CSRD mai two gcDCT"al :1rgumcnl!. to .ill of b~m •~ u:npi.id base comra 1iru 
hi; 1ts. llt e MgY1111ants incl.id that 1',t·ukh.m1 ·s • woici.c fo1· Wlpaid in"G li.ms :,1.1-c tilni. bar:rod by 
btutc, pm-Sll[ttlt to Arizofu'l'.s Prompt l'a'.l,rmcotAcl lute at .S. § 34-Z2.I. when tJ1eywcrc hilled for. 
11crefor-c, CSRD ass;crt~ dt.11 o ihe extcnl dt.1t Markh~_m · claims arc attcm.1~ ui,,g •o clt:uge CSRD for 

, od. done oublide l;)f U1c pri::ccding month, tlmy ~houlcl b bmred. · . D CSR.I) sm~ lh.:d based OD 
onditiorni] Lic;n Waiven; {' J.,.\ ',;") -.i.nd nc-0 ;iditiornil Li;n W;:iive.r& {"' w •~•1, !v.lm:kh111rn bllS 

rel~sod m1Cl war.ccd Uu::i1· right$ to .:uidilio11a I CQmpen,iatiCJP . 

. [Cl,•icwmg 111 t t' cm_ d cxlribili. fu :bitr~tocs fuid . fuvor of bd.'!ham. s th In Fi:m 
wa:rd h,crdu for the Afbltrators • aw11r(L 
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111c pan I fmm the te tim.on_ ofvario MCCI. . e to be persuasive a 10 b11 co1 tract, -ork 
befog comp ed. Tl .:u1101111ts awal'ded are supp l'ted by doeumem ry eii.•ictence. 'Hi pil11 I fl und tltat 
'.\KCI owes CSRD ~ credit fo tlte 11111built, •ater Ciltt'lf!US in the amoul'lt ofthe Jensenf'rec:is.t prnp -~1 
TI1i.: p.1·11d found Ilic-tCHlimony ofCSRD'~ wiln~. •o be 11npcrsm ivc [llld ll1lS:!i!pportcd by tltc 
do:;umcmbry kf.cw; 

cga1:ding tbc d" cu.ll. iom. items above. tJ:lc pa1.1.el finds 1Ei.,t la1tharu' crc~it for the uni>urcil.as..cd pl nt 
ma~-rial was a ·onabk Additionatl., lhe J,l'llncl f1t1.ds tbal lar 1am was r~:u-onabk: 111 ltow it d~lt 
with Ille desert cobble when. there , a insufficient oi-ganic material io, s pe and stockpl for 
.t.inds!!.,Ping. 

On the issl.lJ;lS of the \ atet· campus. th pan l a~ , 1ilh l\-fat'kham • cal"ul.a.tion for a c diJ.. ll · panel 
does not 11 m..e with CSRD'l!i d;iiim lfoil the l:;580,648.68 p,.tid lo I\,t1rkl1arn for lhe .aler !.')anipus should 
be relil1roed to CSRD ( Oi! .-1t ih.e , · Jeasi ~ho n ,ls :1 oi'edil , and that \1.at.kham is not entitled ~o dte 
S "17,246.29 inchlde(I in Pa Appl:ica.tion No. 25 for the iltef Ci!impus lme item of the SOV. Similar! · 
the panel dOGS nol ag1w ·with CSR1Y claim thal i.t is entitled to 11lc amount of $3 ,11 l,430J.)tl 
representing the ;Jmonttt i.11 ~s ,of lhal 01-igillillly bid by Markh.~m to c.on.muct the w:it campi ). 

F.i1rn II • reg.11:din,t;t 1.lie oth unp.a.id b11 c.oott.i 1 it n ithin 1his c:ateg .t r the panel er , ,. 
CSRD that Maifkham's i'lt¥oioes for nnpaid line- illlln~ are time b.,rr,ed by sfatnte, p ·Qillit to Arizona s 
Prompt Payment Ac! statl\te at A.R.S. ~ 34-221 when. Ibey, bm.ed for. And,, •e dis:igree ilh 
CSRD ' a· ion 1h:-1t bti eel 11t1 C(lljldiilional. Li.en W;1ivers (' W' ·") an<l lnccmditiowl Li i W·· iven. 
("U W' '), I1.ilarldLiuii 11:i.S R:leatie!I and •iiiVt:d lil11:i1: rishli. lu ad diltllmtl C(impt:11 ·ai:um for 1l1t:i;-t: itt:m . 

'\1.ii.rkhiun cla_i1m, lhai lhm1.1ghn111t I.be Pruj ~ct, CSRT) clire:.,ted chn<t1g.ei. 1md modifi ;;;irtirm lo ?\1..'utham ' i. 
scope of work ttcl l:hen ould 1-efuse to process die cl:l, tt e order:s refated. to aclditiorial costs perfuim 
by I\,iatkha11n . According to l\.t tkbam, CSRD · ·ould d{TIX,t the additional \ •ork, ,farkliam ould 
dm:umenl a~ .a.ddilioEl'lil work. ,u,d th.:11 CS.RD rufos.ed to pr • -s lt11.: cJLiJDs~ ordet ·• and mil:ny ti11 - · not 
uHI- reil~ed u, p:roc.:i.s lhe chillll!ge m·cl.n bu.t i,b.:11 !ilal<:id !hat M .. u-ldlilim W.JS. no lo11t,>e.f enlitl'tld lo be piliid 
for the cl1;:m.ge rn:dt:t' work lb~l it did per.fclrm. [See 1'U225, R U89, RB9l, RB92]. 

RebLing to die onp:rocess.ed change orde.- laim issues CSRD state ·· that Marl.'ham makf:5 tlie;e claims 
dei;jpik ~ itli:a · lhal shm,.-~ il hu.s 110 ri!J,'11l lo 1:ooa,1;1::r; t ile i llt:i; ,m~ n~I includl:ll in lht: Cm1tniot o.- .iliS 

parl of~ chaJ1gc ,order e:iu:cu:led b · the Parties. \ci::.crrdins to CSRD the Cm1lract aml the inl~alcd 
\ 1AG St.md.irds require e.-u:clllt:d ch.ange orders fol' the Contrncl sum lo be imn:asc::d. CSRD illko r.tat~s 
I.hat IJiese claim i!iS11t:S seek p.11 1ment .for wuri;: tlwl al legedl. .:.um:J monlhs if nol ye.ii.rs betore lht: 

pa11111ent "ll pl il:ll!rti~m wa,; ubmilkd m tl m:,re only ·ind wfod in pir)nm::nl iipplis.,aJ.i:n11s immerti.11tcl , after a 

roedi□hon broke dowp_ 

· SRD 1ilso slates Hurl ?\,f.rr-ldn,nrn ' !I 1111pm sscd c:h.mgc anlcr cfo im~ are lime h.am:d by sin.lute.. [>U.r.mant 
lo J\ri:.wn.1' s Prompt Pir)'lm:nl Ad sl.1tul.(:! ill A..R. • § 34-221. Tl1t:refort:, CSRD il,!js_erts. that lo IJi~ t:x1t:nl 
lltd },.fafl.:h111m •~ claims :ire altempting. lO ,cha~ CSRD fot work d!oiie out~ide of lhe preceding month, 
lhey i.hould be birrred. E ,nnpl.e!! listed o- CSRD tlwt n:pm;ent a.lleged expenses lhal were inellll'•ed 
wdl bcf1m:: lh~ pn,;:-Oding m,m1ll1 in wbidi Markh11m is · rn:d a n:luted ·piryment applic.1 lit1;rn ilil dude, blll 
may aol be Lum itod lo: So 16 491 iri II llcgcd -c:...p:mes i:ricur.ed ha1.1 ling 1n.'lter,i11l c::-;:c:;p1atcd in c:alendm-
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year 20 I 7; 3&9,973. l7 for aUegcd cc11Slructioo al N.Jat.;,d xpms.e .incm---rae I bclw~n Scptcmh · 2017 
and J,u ry 20 ~ $T ,025.25 for p!'e•'-'Ons trni;:wi11 that ~ al "edt u1cw.":1'1l<l Wore .:01~lruction 

begi.l:n;. an.d. ;111 • pnrportei:l eoclended ~eral oonditio:ns incurred IJ.efore 01 I\,t:ty 2017. 

Regarding 1.ir.kirnm' dahu ll1~u it js, aihUed to 17' .025 .25 · pw-co tru.:tion , ens from SRD. 
CSlW Mgucd Ut:it lhc SO contaw 110 line itc.tu. foc u.ch pril•constn:icHon cxpcn.,..s. .Mo1'¢-0Yer ll1c 
Conl~d s, 1 d11k O\\ prc-t0rulfl.1clio11. a ~ line item ( d'anonstl'it~ lllllt I\<brlruarn knew how o 
h1cludc it in fhc ontract Docmn~nts) aod lio, diat . ucli PJ"e-C ~tr1:1cti1011 activili wet lo take pl:ic 
aUhei ow.ti!el of lhe C ii ~>!t 1. CSRD i5lale lil1at Matkham dl.icl not i · ue. a paym it appJicat,ioo 
s-eeking to recover alleged pre~onstJ'Uclioo @{peillWS llitlil :yei'.lts bier, reru:lering the clwge in.con.sisrenl 
. 'th 1111.c mrundatc required by 1hc Conn-act and1oc the Pnblic Promp,t Payment Act. 

CSRD srntes th.at tl'te ~73,025.25 cli,11 !e ilhat 11r.~rkhr1m seeks to :r,eewer 1\:ir a:llege,J pre-co11blrncfrcm 
penses was: previoosl ' ·object lo ,1 paymenl. application jss.ued by I\,tarkham \ here diat ch' - ·•e -~ as. 

m.;de as,i irnst the gen1nl C-OI1.diti.uns line ilem of the SOV .15 x li4S6,S34.90 general oo.nditions line 
itmi = c7J,025 .25 ),. CSR.IJ also We. that following die umucc fu1 mfli(fi.-llon, ~rkh.im cl.1in1e<I tltnt 
U,.c PN\ 'ow1y $.-'73,.025 .25 that was billed to gct1eri'll condruo should lw.'e hetain billed 10 lhe 
t1ot'l.cxi tent pr1,;~rn:111..iction !foe. item of rbo SO . According to CSRD. Mi'I kham i II ing lhls ,tllcgcd 
pre-oo 1slru1;lio.n xp.ens in • 11.mspmrefll. ay to im:1-ea tli general ~mlitions l.i:ue itern f die C-011tra;ct 
b l:.73 025.2.5, which :' both improper a.-nd 1tt1Suppoited. 

\Ve also nm. lhiil CSiRD made nm gener.il argument~ lO all ofMarkJiIJm' · utipr~e-d chilnge orders. 
l111a:se ttrgumen:t~ im:h11.le dual 1vfarld1,m1' inwicci; foT d1a1~ m-di;:rn 11re fone b,ln:ed ·by i.t .iilute, purSU,11ill 
to Ari:ruoo.'s Prompt ~ .. nenl A1 l ~liitlll.e ail A R.S. § 221 he.ii. lite}' were hilled for. Therefore, 
CSRD ~seru th.at to lhe exrent lhal Markham claimii arre ~ttempting to clmge CSRD for urk done 
outllide of !ht: p.rect:ding monlh, 'll1 !ihaukl be blll'.red. Al:so, CSRD sert<; tbaJ. ba ~ ,m Condi1i0lila 1 
Lien Wai\ i; (' , L\\ '11") :nui Uncondilicmal Lie n Waivers f'lJl ,W' "J, :wirkhmn h11S rc:IC\ls,:,d .irnl 
waived !heir right9 lo ,Kldil:i.ona l co.mpen!>at ian. 

After n.-viewing 11111:: 'l t:!1l im1m y :!1111,U ·xhibill, lbe Arbilr.a'l. us-s: foul im favor o.fMarUi:im . . tit: the Int iri:1m. 

, 11rd iwrem for the 'bitralor.t' 11rw11rd. 

TIit: p,iincl .found lht: leslimcmy of VillllUlill> ?,,.,i CJ , i lm:1>Si:s lu be pe.,~1111.s1'\lt: as lo 1:11litk:rnc:nl Lo h;m!Jt: 
orckn; for the cli!im~ w.ark 'The .amouml!i ,ill\ imll.:d illre 1nipportt:d h · docwnenl,11}' evidence:. The panel 
found the lestim oo of CSRD' s witnes:ses w i'lt: 1.1111pmitla~in,•e :mcl uruillf'portc:d b , lrn: do umen.t.ary 
l:'o'iden<:it:. iFurlltennore, lhe panel fouls lllii;il lhe •entill.:1rumt lo lhe.!ie c:hfllllge onfors is mil time bmed by 
~talull't ctr citli~rwis. t:. 

The p.n ncll dis.Jgrecs \'!lil!h RD l!llilt Marklmm 's unpro=cd change o.rden; an: l ime. b-armcl by 11hrte., 
pmswml lo Arizona 's Prnmpl P:i •m1::11t A ·tslal11le :il A.R.S. § 34-221 wliicn lhcywerc billed for. And, 
w di~grce wiih C~RD'~ a!!-! t.'fti,}n lhal ba, i:d on Cc,11tdi1ion:1il U cn aivcra ("CL W'!I") and 

n~ondi.tioo I Lien Wai.vc1-s ( 'UL \\1's'), b.rllim h.iu, re].e.p. cd and wai,'Cd tlti.dr ri~ to additio.na.l 
compem.~tic,11 i(lf these ·tcms. ~s '. M'gllllletlt that he lia1 w.-i,,er cxcfo-,ions rc:bb~ o fut.u1-e change 
onkm. (rmt 1msl JH:ndi.i •· mudilicaLi,m ) i :simply i.ne4,rn:ct. 
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),,larkham cbiru.s ihat CSRD f~ile,;l .and 1etiJsccl to p.iy ret~.ntioa om1.ed b • ~brkLmm for th work Ibey 
p.:tibnned on the Proje-::1. A:>00-rding; Lo ll.,t u·khan:L 50'J · of th~ retenlion \ ll'8 r,equired to be rele.m;ed. al 

0% c m1pl~c and 100"" ofili r ~ · n al subsla lw,. itnJ}ktioo, w • h Ma kl~m M ~• on 
27 Pc::crnba- 2:018 hesc:d on lhc :'itlJQ.kcuignccl/~e.alcd IQttci;. - farld111111 da,i i:n . lhal the retention runouut 
uwing .is $S3o~·•n.77. 

CSRD on lhe olhcr h.:md cbim~ Iha! it Im~ rig:htfull ' "·ilhhdd lhc 1-d.eL1i.ion due. lo its lilimH ,md. crccli!.s 
uwing, CS:RD l11h: ilrnl Miiil.1rnm i~ 11114. cnli1.led ro ,1 1-.:l~ ~ of llll}' nllimliW'I. 

Aftcr- reviewing fhe 'lcslimony ,1ml exhibits, (he Arl>ilral= find iruit MCCJ i!; eni1iled lo its re!enlion. 
See the Interim A, ·.ard. he. · n to the Arbitrat.o ' ·· M'c.1. 

]. · .--edil 

During ll1e arbitmtirn1 ru:.mns, ?\,1.Jrkharn di.scuH d, that it 11.c01h:d to m11~ a concctil.l'.ll ID lhc excl':S!. 
m teri.al claim b_ rcducittg the ;imouot $49,SF .43 due to ~'l:'Ctin,g thG t.~i.ipineni l~iod iii furnling th 
mad.e:1'!11 1. 

J,l' rC\'ic.~·ing the te-~limony and c;..hlbit, , the Mtrato-N find tllilt.CSRD is cntillod to U.i credit. 

D. CSRD Claim . 

Tiu:: following <li i111mi~i:i; our revit:w of Im C RD claim~: 

1. \Valer Cm11pu.s Br-each of Contr11et {$3.1 11 .4. 0. 0-0} 11.nd . oriiom lrnterficrC!lilce {SS1"1,.404.82 
lo S l .431J.~.S}.0(l) wheocth,; mt.1 l pmm111l of damagc:;1; crunhi11c.dJ!l'j1]_pqt,a.=.d 
$3 .J u,4:m oo 

In ,Hldilion to th..: dlisi.1 ~ion ,iillo, - dlll fo llo\ ing is pro · <:kd im tt1 \J ;vh:r c.unpu · ii!i~u J\1:1.;utding 1.1.i 

SRD, Mirkh::irn1 contracted with SRD to co 1. trucl iheo w~kf ,;.~.111pm ::irt II cost ,o $2, l I0,570.00, hut 
i\1ru:kham s iJJ1111lllaneow;ly propogcd a VE opticm b ~lh:ring iiLs ksign lo include, among other lhin~ ~ 
buried p:i:e-c.i t ve:serv ~r . ·ith a liner. •□iis VE or1ti<m ~ •as su¥-:;.-ested pite the fact 1hat aa appro ,.11 to 
consuuct (dticli. danoruti::irted 1hc or'gi,wd wata' c11mp41~ design had bCq'j subject to p.rdi.mioo , 
a ipmval l · !he OC ) w,1 issued b 'Maricopa Colill(lty shm1]y bc:fofe 'the Conlract w11s eirncut,oo . 

CSRD ·Cates th.,ur.e p:l'Opos-ed , M \lJ)posed to s.we RD bo-1il 1imea illL'Q $[90,088,00 iu CO~IS. 
(See C33 :'S ,md "536]. .1-fowc:-•.:i;, the: morlific:d · is,n W21~ ~c:ctc,rJ. b Ifie O because m:ilhcr 
Markham no its ·ubc ntractor (JC!il£Ci'I J!roc.1 O coold pro, · de the TOCC with an e..~'lmpie> of :i pot.able 
, atcr , y. tf.'m w ing th V E d !I.Tl!JI truit wa: pmpas cl 

lo the itW.'fifn. CSRI) SI.at th:1t Ille prclimi.naa'}"'origim I ~pp . val om 'l'O .C 11nd lllril ,1 Co y lo 
con~lruct c:,;pi.-c:d. rcde!iign. hao:l lo be undc:.nakcm by CSRD rui Markih11m expressed I.hat i,l did not w11.11t 

to 00f1S;tr1lct lhe, 'lil.e.-campos. \Vhen Mii1tkham oonfu:med it oul il n.ol oonstr11ct the ater cmpu ·; .i 
'"' lucth, _ c 1111.gc r;;rd.,.."'i' ;1~ issu _d for ihc 1\ttiou11t ofth _ wal ca1npw. li i~ n in th :-.ov. [S 
C299], Howc:1,1cm, ~1rl:lrnm would. not ~grc::: l!O !h:: dcduclive ch1mg;:: ordc:r Bimomil HCJ1cc, CSRD 
iswuJ · co,rstroolive cl11111g<il dirocliw (''CCD") 11.mo'lling 11h11 work .fron1 ttie Cm:tlt11el , [Sw RJ 3-36], 
CSRD thw ~oughl to put. t _ w~tcr campw out fur public bid. 
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\Vhen SRD put the wa c.1111p1 out for public bid, Mar'IJ1arn al i a _ ,jfll 11 ii other p lential -.. d 
~~ o11i -ed th opp tunity to pmvicle ill bid, CSRD s1a.tes th.it durinf: tti p e-bid meeting, lvticfo1,el 

::Vlarkham S1·. along ·ith fmir other general contractotS (Game '1 Hnnl:er, Scliofie1cl, and PCL) :ittended • 
.cQOroirng w CSRD, fi !t.1,cl ::11klwm Sr. ink :roptcd lh . poo-bid meeting l)y birnin.g !h.1l CSRD was 

i:n litl_ ,lion with :t,,. :itkh.1tn, lh.1t CSRD did t ll.-:vc 1uo.1tey lo pay for con: trnction of di;; " :itcr c-.u11p1. , 
11ml lfult CSRD owod moocy to M.-irkham. 

C RD tat tlmt althouglt llh. four contracto who au dcd th p -bid m - lng howc-d int.,; t in 
bidding 1h co11strnction. of i:he w::tlet" cam.JfflS, only G31mey act.u.1illy submilled a bid. [See C536 and 
R]3631. CS.RD s.t.tte lhat a .,fesent:itive of Hunte!' info1med CSRJT con~tru..:tion rep.t'eilentative tlu t 
},,lafkhmn' intluen loo t it not otle ring a bid for rho ruler campn . And, Gaim(ly' cs:rim le to 
constn1i:t as $5,212..00 .00 caming CSRD s di11n:1ges in the amourn of$3,1 IJ 430.00 ($5,212,000.00 -
$2.100.,570.00). 

111 p,orue lo SRD's claim, Ma·rldiam d.ispule · that it refused to build 1.lte pum,p Ht:itiou and. Lank. 
'. 1arkbam trites that 'RD has oe,, 'heen rca.dly, ~ ·ilHllg_, or abt to b .. we "RlY ot·igin.il de igr1 built 
bec:mse ihct·e w.i, in.~ufficiettl w.n prs ure, ~nd ibc clesign was tte'\<'er :i~,ted h_ either the TOCC 01· 
Z\iarioop, Colililly. 

2'.1atkham states lh.il CS.RD inted'ereJ •ith farkba.m 's con.It ct ( hi!e ~farkham ~•as -till under 
ctJil!lt.ict) to get upda~eil pricifi_g from other eonlrac!Ol!'l;, :tvt11kh.11n.stait e.<.: lhat .di fact, on 16 \ugust 2018 
;\,far ham w:i re-ady .:ind wiJljn~ lo build the origin,11 d!i!sig.n for Uh tank, 1he boost,c,,r pump 1~11ioa, and 
Lh ll'Tli!s...:tVOi1· i.}•1>tern but l.l'OOfl.:: was no pi:m1it ii.ppro,·ed b thl.C! TOCC lO build CSRD i; urigi'n.il d ·iin, 

ddilioBilll btklwm st/1tes thilt on 22 Octol:to:lr "2018, CSRD fartedl seeking hid~ for , ork ~-lre~dy 
under cunlrnt.-t with ).brld,arn. rs.ee CS53]. Markham noli.fi~d Slapp anil 8rC11L~ka reg,1rtling CSRD' 
breach for shopping numbcn; for repricing. 

'.ll.·1.arkham also responds lo CSRD's a ·t:rlion dull Minkham refu5ed to build the: boo51.e;r pump shd.ion 
:sml '1 1111,k. S~-i fie.e l I:,,, SlJtpp allc~ th lli at 11 med.ins; al (l!J Capital Gril:le reslam·anl lhal he w rui 

:in m111o;I b , 11.fl,-e wkham Jr. that [\farkbll!ll!l would 11ot l.Juild 11h,e boostc.r pu:mp lltntioo and J1 CJVQir 
s. lem. ~like Markham.. J1·. de111ie!; this ~tateraent. Mlke :M.ad.:h.un, Jr. admitted thail lhe d,id a at that 
1nedin;!J thM la~ w11s not excifud uboul cloin(;l the \\'mk i1"Bnm ka was the une in ch~e. 

:\1Mkham states that lhe:re \\·11s no refw~l.1.0 do the, ork. lvt.ukliilm sl.ites lhat the b!X!s~~r p11m1> sliliion 
as designed w11H 110 1 perm.itled 11ml ooulct not be: built ,iJS migiooll I dcsignecl . - lso :'.\1arldiam wouLd 
mil i,ign d1 ckdui:l.ivt:: ·fom ~'t'.: onkr btll!llust:: 9f !ht: amount d_ccLuded but DC\'eT n:fu~ lo <lo the work. 

i11,all , Mnrkbam d~pute!I the com1.lef1I].Jim for tortLDU~ :inkrlcre11c~ by cornm~ls mmlc at the pre-ibid 
me-ding 1111d .a:s5'Cl1J t!11rt io rcspcmsc hi :i que-Sliolil frum H1lllllc:r ' 0111!raelii111g, BmmJ,11. \\ 1, asb:d wfn::th"12" 
ll1crc wa~. cpo~.t ,n,mc, • IQ p:1y for the wa~ campu~. Brnll'!ka c.111.im ,cl lhal Y,.,ta,:knum had! b :p paid. in 
full. f..tike }.'fim;li;1_m, Sr. _ impl • st.'ltod !hat [\>hr am ,;i.l ::gee'! that it Wlls owed mone;r altd was .iu 
~roilriltion. ccording to ~fuckb.tm, 1;1.11~ did not rcfo.<.c to pruvid::: an :ii:lditiOlffll bid propQ/i:il b.:t! cd 
on nn • Hli1lb:mcnl mmle b • Miki:: 1vlarkbinn. Sr. fo adilit iC1n, Mike },,lmi:lmm. S.-. did. nol ~an Hunter to 
set !hem to withJra.w thcir !>id. Marrkh:iim :!j talcs tl,is i~ a folsc l!ll:atemelill, im unaub-~tirnti.itedi claim and 
lh cn: :ire no drunagcs. 
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In arldiiion to the d:iwmsion ahove. die followin · is pro, .' ded on. p!.11tt rn;derfol/liuid'scaping,. 111e 
C011tractcallod for1Vhrk:11am to be p.'lid $97 775 for pbntiing. wh\:h iocludc.'<l !h costofthc plant 
ma~ 'al 11ml the iu rn ll.itio oflfo.: plant mat.G:riat. Mai, m wa.s a .op; ·d to nlMllt.i' di.it p~mt 
mate:tial for 01\C y~r :dtcr ils it t.,Uation. 1'1.lckti.mn .tm:rted that the maml@.mw pe..iod. cmlod on 
April 1, 2020, lmt that it coruimioo wat 1111.d lliaint\in tho pl.1 material until Miy : 2010, 

Ou 0.6 Avril and 1 S April 202D, Kautztu.t!l insped.ed th l.,nd<Jcaping on. t1'te i of die ro-.adway for th 
CSRD lf\IDject. Hill co11:dusion.s were: 

• lberc ,.;·e1'C ~dcquatc slmibs i.nst.ilkd along lli.c r-0.'idw.:ry, Requirement 1 3:i plants ( ex.chiding 
I Ill d c.1-cth ovcr-y [,00(1 r a feet. tc pla ting fell wdl ho.ti of that dco,~il}'· 

• nv11,;ivi:: spec~. incJuding 11 -~pc;,;.i,e,; that ;;ou td not h~ id~bfied hy Kautzma.n despite h. $ 

!. ~ i:\.--C (.~eJic-n~. wc:rc perv11~il,-c :!long lhc rn:id shl)llldcr.i. 

As a r~lt, CSl.{I) ·sbtcs that it lm b.:id to rcpbc; the sbro 1.!rkh..im \\ s obligacod to in.std and 
m :inl-,:in 1:ier lhc 1>fai s, lJs;iBg priciog frO\lll SDL ($6, 50 per 011.e. g.,J:Jon . lu·uh :lid $1 · .oo, pa fi,.,e gallon 
hrub), 3i llii.: ratio· SD ' bid d ~umcnt~ 5.21'9 one gali n hmb for c"-cry fiv<. g.illon . hrub), the 

JVCfll~ price per !illfl!lb i!l $7.87 pa- shrub. c length Qflhi; i;Q:1d-way fi-o.m tation 9+28 to Slafio11 
U 81 i~ 14 OS3 feet si~g lhe mi1~imum sltruh dcll-qity o:f"5 ,;lm1bs pa- 1,0nO li11~r feet OJil. CJ1cl1 side 
oft! :idway .:U SIJ.84 pc.r !lM!b CsRD· dam:age :ire 7,741.80. 

'.l,,1orcove£, CSRD claim t~t i:mce those hrub~ .-w ptauted, tli~· will need to be llli1int11iocd fur OJLQ 

yc;,u-. S L cl\,lrgQd ' 'l S'S.7-6 for ruind w.itaing pl,mtq to g:;t tmrn o<!h1blished. Dillco11Dti11g th<1t 
m intcnance ob igati I by 2 % t\:,. account for irec lhat ~ nol bia; w.11ercd, CSRD' maintml'noc 
d mages are · lSl,90·1.82. bringingtlu loia1 landscape damag ulf«ed hy CSRDto Sl 9,643.62 

· ·I Panics co ode 111.11 the .imount of pbnts Nquicc to be plffl:h.i cd by the l.mclsc.:1pc plam we noi 
pmchased or insta.Uel'.l by SDL. tvfar.1:ham cm~ de tliat CS.RD i e:ni.itl~ lo a credit fot· $26, 727.00 for 
s.agt11uo c.~ctu!>es lh.tt we.re pllXChased b CSRD but e.re ~111.lmi~Jnently pla11tecl \\ 'thin. CSDC's iUag.e 
of Apacli.e Pe.,k. Ho,wever, CSRD lat~ that 1•iarkham is only offering a credit for $27 ,SOL 80 :for 
remaining tro1is, slm1bs. ancl cacti tl1 t did nor neoo to be pure.fl; $00 for ti1C' CSRD projer.:t. tlti.; by 
n:pr1:St:1Ilin!;l ~ ·aving;, Lu ).hr·kbillll and SDL [S-t:t: C6 JO, ati r:x;impl1: ol' di~cL1 ·hm on p Jim crei:lit.]. 

CSRD ailso '~ that SDL' uwnr,ooords onfirm l:h.at it saved. 176 106.25 in not purchasing i1nrl 
installing plant mateifa upon which I bid w.i. hased wben it did twt .icqlllit !lie burs.ige. 
brittlebush. turpentine lmsh. fhomlmsh, jo_]'oba, golclene'}'e, cfa:ret cup, compass ban. l prickly pear. 
hanging cholfo, 01· stagbotu cltolfa call d fr by the plan.s. The:t-efi CSRD diliim it is enlilled 10 a 

dit fo- $176 106 .25 f plar, t m:ate:ruiJ tha1 wa nci1hc1 purohr d fi · · o.oc installed oo tho CSRD 
pl ject, 

3 . .Defect' e Workmanship· 

CSRD lib tlw•t it dis, ·rt,..t:rcd sit,.11ifo:,ml onslrui,;lio11 di.::fi:cts. Sjit:eifii;,aOy CSRD :sL1te:s that ?vlid lmnl 
01,1i.::r•1:X~,;-.il1::cl the:, road\ .... , l,owering ils :pruiilt:, .1ib.ile it simti.l li!.ru:oousl , comhucted drnmmg-.: ~1:mclu~ 
~t ele'\•iilions higher tli,;n reflected on. (lie plain&. These defects hirve ni.tnifd.ted lhi.:m~el •es in !ied.irn.e.11t 
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wa hmg out of 1!11e v-dhclt channc alon,g lhi; roa ·a. afler ~ ::m minor am is, exp ing the 
waterline iJ1Sfo.Ulld illy .1la1icham, and neoessitatfog co:!11y repa.i:rs. CSR}) lli! ·em diat 1.'lfkl!'i:1111 slicmld 
b compelled to hx the defec1ive w-otk at Lil~ ow.11 expense by lo erin the impact eel drain.1 L'!e strucl\11'<:S, 
1111Doo:ing th v-d.it h , with 1'i!p mp ;.1 n:ql.l.ircd by ficJd dif ctivc-. d corr in lhc gmdiflg s,o w11wr is 
c.irric:d ,1'\w;iy ftooi 1hi- roa(_lway in d oftuwar it.. Alternatively, M kbmi hl)(dd be oblig; · 10 

pay CS'"RD· datuagcs to JC[:l.\11' it<s dcfcctivG woihuanslup, 

During No . b~ 2'1H9. 1h w a fa _ e.11· rain o. . at the i1c ofnhe Pr•c~~t Ratoor l.h:.m withstimd 
ilie rain ·ent wilt1 ruiriinu[ cfa_11:111,g.e, !he ide of the lo.1dw-ay above rntioo 102 , .-i ' 'i;gni:tic.mtly eroded, 

ulting io th;ii w.i1erline irts1alled b}' Mark11111m beillg expos.o;;d and the di.strilmtion. of s.oil and roct int.o 
the ro.a,dw y. CSRD claim · lhM the distribution ofthe millerial id1.in tit ro.i,.fa y it Ulead to tho 
ines~piihl coricl'IISion that th grading ,1 · nol don.e per tll 11,pp:r-oved pl-aru. 

Foll:m ing the rain event, CSRD ha.cl lheiiite inspected. {See RB827. The oortdtlS.ion ·as ihat Ille Olk 
perf:bnned b · lvfatkhilm 1.;1, il.efecli e. CSRD' Tetained expert Kenneth Cm rfurd ( 'Ci-a for-d'") 
concluded that lh road, a.y ·~ ·as iostaUe,l loo low relative 1 th pb1 , aware.ml_ due in pat't lo dt.e, 
smvey lmst re ulting from ·l.adifuun' staking S'ubconti-aclor (\\ c two d) error. l lus c.'W!Scd drni.1N1ge 
tl'UCt,lfC,S iust.1llcd b Markham, inchid.ing but not limited to c rtain catch ba ' cut ditclles m d ·ba1ru! 

lo be wt.died too hi~h 1 ... 1 • to 1.be p,lan and th I o.1d\\ y. ·11u re nlled in a ig;nifaa111ly minced 
drainage c.1pacily v,·h ; compared. to wltilt w~ intended b)· tlte plans. 

\oooronnglr, CSRD l>eti1.:ves th.it }11f.:ui::aam d1ould hia obliga!ed to c0:iTl.lct Ille tl 'ecth wo k:m.'.l1tship 
b lowe:dug those i::;ald1 bill>ins ,mtl rd,lled tlmim1ge strni.:l.ureH, .nmmin_g thi:: cut dini.:111:;S -~ h~, -e ll 
~:osfo11 occuirei:l, uud w·aJi11g adjacent to the road\va · to ifueot ater aw,1 • from the mad, a , 3l ilS 
expense. Pnm111nt to lhe C.UntrM:t, CSRD i;tlltes th.!it:it bl~ the right lo wist on tb.u; OIT•ective u-rk 
llefore an obl ig.11icm ~,;isl~ to T lease veh::ntion or make n. · furt:hi!t paymrnlf· unck:r- the Cmilracl. 

In m.poruc, M ,n klmm s!.:i lcd that Crwwforo idcnlificd three 1.1llcgcd coruitmdicm defcdli, which 11re 11ot 
cmiglruclion Jcfoots. He cb,ims th.el lhc waterline is nat ,al (he pmper d ev.;ilocm, lhal lhr.:re was •t=x-cess 
m11forint ac111erntoo., mid i:cl"llli11 drainage sl:J;u.cture!l IUC: ,mt ]i""llpel'l huil'L Inili11lly, CSRD 's Cl(pt.'fl al!tt:1• 
-lp.cimod lhat Marld111rn did u.ot i:o:mplc:te die ilcrn-. ()TI die ~ Dcccmlt,ey 20 8 punch I" ~t (1tltl10ugh 

acoording- 10 i,,,itarkl\am, ne n ' et' verified \l\lhelher th.at\ •ork , ,1s, oompleted or n.ot). 

iNLD-khum s:lll!cs 11ml lhc w,1lerline wm; tlil5l!allt:d il!i dcsi~"lled 11ml pet phm, wi,IJ1 a sulJici:mt mnmml of 
cover . . l\.farkh:im stile:!! that 1:li.e c:.-..;!oess mah:rial is ii result of t:lie 0,, ne.-'s d.esigu. and .i wmng origm.t:I 
l0po lhal c.a.ll!lc:d cxces-.s ma:ti::riel. M1,ridtm11 alw dispule!i the d.rainll!ge 1>l.tucture allegation b,1!9c:d on 
Field Dir ·•tive 13 oocl I.me spccilic dir,:,ctit111 uf HR •~ Tom Ryan ("~)'IIJl,. _ Th u~, f:u½bam 1is~ {h;Ll 
then: 11re 1110 1fomagcs ai,i;oe;i;1t,cd. with tltc defective CQim;trucli()n 1111::gatNmS, 

. I 'q11idatccL'1)el11v Damages 

SRD daims lb;il iliey arr;. e.ntit!cd to liquid.~kd da1.1.u1g~ pu1 :u.ant fl) the MAG • pe,:;.i:fications. 
Nllifkh.,m deme'!! Che cbin . 

ooonl.irng t.o Mw·khum, not only did CSRD dd11 · llir:: Pro j=t 11ml delll M,ukharm •s ,1bi1ity lo wmp1clc 
lh c Prnjcci., b.ul !hey actively h rndcred M,ukb., m 's a1bilil · !o perform its ,.,,m'k, Cl!Ullinz M'ari..-h:im lo hn-e 
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addit,ional co · and daim a etforl!h in ~fo, c.-::licnded genera.] ooodition ills1 adc ed, b And, 
_ iarkli.an1. s.ta.tes that it did perfonn iis woit. in a lim 1, tn.anner and ooosi lent within die 515 calend.at 
d . ·~ ,u ontlin-ed in th. Coulrnct. h. fact, 1'>'1.uklcUlr.n s.tates lhat de$pite the CSRD ¢a'llsed. delay ii 
:i tlcvcd . u-bstl!<l1li.t oomp tfon ;i. f27Dccemhcr201 !t, i;orn:1)ktrng ill! work ila 493 calcrufar day. , 

~c abo d~cussion above 0.11 Mvkham' claim for WOI'k pi,tfol'tn.od subscqu.mt to su.l.1:!1tM1tliJI 
c.ompleti 

CSRD cbilns tint it. will be -focc~d to incur addltioJ»I. ims.e .in c ustrucling the w ter campus because 
},,t.111kh.'!-lll placed ex.ccss matc-1fal aud im1proJJ«l,)1 refused to remove lhat niatcrhiJ from the rciiC1Voir $itG. 

lie cxpi:n RD \\· U incur in re-moving d1i ·remaining, material is S56,0S4.67 using larldtam ' 
expense ratio it purportedly incuned :in t'e:ttl.O\o'i.-.g " mat ial from \v'hisper-ing 'pru gs. 

, L-irkham dispm-.~ CSRD s cli.1 int. set furll't above, ei-:cess nial.eriail has ooen rcmo,.·ed from the 
tool-pile 111 \Vhispering SprinGS mtd !vfurk11am !-ta 1ru1.de a dainr1 fur mo -~ !hat inat ··ill in its 

aflinn.atiw dirim . In a:ddi1ion tu I.lit: ·tookri)e 0t1 \Vllri!ipt:rin);! Sjlri:ngs llieJt: is al~-0 niatttl:i· I pl~'f.!Cl 011 

the reservoir site. lbis material ·a · pl. ced .at tl:u ditectio.11 of Brons . 1'.t:u.kl.am den.i · th.at .it li!l 
res.po i!Me for the cost of remo i th.it material. 

11ir.J foll wmg dL 

In addition to d1t: discl sion ab rcg,mfoig 1111: aler catnpus .. dlt: follo\ •ing i provided. CSRD is 
clarnni:r 1! that !vtirkham i · 1 pu11s1blt: .fo.- the ml:l'eil.Scd ~ts i-elaled to lh· booi;.11:r puinp tatiun and 
rese.1'\/0.lll' s !em_ Jv.l.arl:fu1m ~birth l1ial it , or'lred in good f..l.ith 1o prov.itk CSRD with VE optio:as 
regarding the I.ink d. ··ien il.nd lhat ia.ri::hfm:I as. n,e,1;·er respo.msible for the design .of lhe entire •ater­
~ysh:m_ M.i!tUlillll al!io claim:. iilong wilh Rob Br ·mil! l~'Bryil!11e ; of Wal~ \Vurb, 'Llliill lhe Ciiv ilToo 
pfam tluJJt were 111rnrt "l'Markl1am•~ C-011trnct w-oold n,c.-edrnvc 11rnrl:ccl, ii wdl a~ the: f'11et dial lhc 
origia,a,l dc:s ign of stoel lanbi .ibo\/e gruwnl , Jl,,!J IICVC!" El ccptOJI>~ lo CSRD for n~theti i-e.i.soma. 

},,1.arktiam ;;;lso !i-tale.s th.ii. !lie ourn:nt dei;.ig-11 m:id the el1aa.~s tlu1l h.rve bee11 m .d.: ·i.noe !lii<: ori••ill:i,il 
CivilY:e plans, ere not pan of lhe original des_ign and I.lie clrnnges are not 1'.'farkhii.m.'s i-esponsibilit}·. 
lVl.atkham disp1ttl':.s ihat SRD is. enlittetl l'O an ' credit ai;. },,•Luth.ilil worked on lhe \ aMr c..1mp11s and is 

, lill!i,d lo b-e paid for lb •url,; dial il did do on 1ib b□ostes- .Pl!llhfl ·talion .md r en iir -· ·k ,n. 

:),,1.arkham :1lso stales !hail it Lias provided a rer11;onable o'eclil to CSRD n:lal.ed to lhe lilnk l.ii1.e£ il!nd !I\.~ 
\ oi½ .Im lhe p ump slalion .aml tank_ l\,brkh.am cb iim; lha1 , hi.le lln: cum:nt bidii. may e:Jt:=.I the I tm': 
item i11 :\afarld1am •~ onl.rad ol' g I :S 1 000•. 00, Ille oi1mpari$0n ,,f cool!;; i li'PPI to omns s_ [Sec C :5331-
Fi11n lly Milrkhmn c:h1ims tforl. CSRD ha~ nc..·a- liu1.d. J permit to build the enti.-e ,\·o:l:cr- ~ -.~tcm f-rom oolh 
I.he cunt .m cl lhc TO Uiat would lrnvc allowed c-0Jt'ltruclion lo be pcrfom1od.. 
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·. Failer l.o Spread Rsi£rt Cobble 

<Ii CM · abov , CSRD stat that ~1'kha n' s«lpc ofwmk under t C 111act incfodcd the 
bligatfon lO ali,,age th lop four inch of oil ft m ;i,1 w't . h d" turbed the groumt mface ,mcl for 

irut malffial lb be: separately tockpiled .:md spread by SUL at the con..,fusjon ofihe Iandscal)ing. ·u.e 
PllfiPO ~ according to CSRD, -of sud1 l't;ttvesting, stocl:piling, and s.p1G:!din,!'! of dssett cobble, · a 
d ort p,, nau, a lO pre r111livo organic m.atcrial aind ." cdii d1at lfo , •illiin tli lop L'ly of i1 
sucli thaJt ii. eoulld 1,ein1:rod~d 3iid help etiC.0(11 <1e tl ~ro tlt of lliltive planls :md discoura th 
growth of u11,'a\liw:-:!!ped c;. , For its. pc.tfo1111.10ce o ' ttti. dcsm cobbfo wmt, 1-brkh.'llm W-1$ to be ~~d 
. . ] I. ,!r I. [!CCOfding lo the Co:tlffilct ·o r. 

tslill t:i tli.i.t ~.l.1rkoom openly admiited that it foiled to ha1'11C.st the desert cobble. m.1teri..1l, ncl 
bcc:msc il wa not lrnivc iod, .it could not be scp.1r11icly tockpilcd. an ·q,1 .ad ~t the cw cl us.ion of lbc 
ta.nds aping, [ tca(l ·• RD d.,Jm tll.lt •f.1ddrnm sw.tcd it pcrfom1 ''feil.S bly cqrnr.1aknt" 
altematl\ •of preading ~sert cobble, ·me . .i~oo.abl_ equivalent iiile:malhie, as d.a1 the maleri.al 
s~d at the eonch.1Sion of fa11dsc11ping w:is materfal tl1at , 11 i>o.reerted or c.nished from !!he 5&.000 cubic 
y. nb of exce.<i m llili'ial lha1 was ~cavated. fro.m dt roa;cl profile. CSRD argu th.it d1is material u; nol 
desert c.o bl and il con ·ist f, am · g otlier thing~ materials lllill. had lo b bla d from the roa:d 
profile and i> Uhse>q_lle:n:tl i;:t"m:het.l, It W.lii nol d•~ top 4" of:m.aterial that oonlilined orga11i1.:- :tn.at,et·iu l and 
seeds, o it provided non of the benefib .inherent in. ~preadin • actn11I desert oobbl - n~1m.el ' the g,owth 
f rulli sped • d minimization of i1wa h s.p ·ii , 

ii n::s ult of thi:: ,tbove SRO cfoim~ that 'Markllilm did: 110 1 pmrnm the dCMe1t ~ubble n-urk. □ntl it is. 
not entitled lo·~ p:iid the S] U,S U..20 ii ~c:eks to recov,er from C RD. lruslt:ad, CSR]) cfainu; Lhial it i.!i 
~ntitled t a credit. for that · 1 15,813.W. 

:i. H.md Wate1ing in i 

CSRD•s claim lirn- :i ci;eJil 5tcm s from its deci.~ion 111 opl fm lmnd. watc.ii ng j11 lieu of.Ii i\ irr:igafi,m sy i;tem 

(a vafoe en,ginooring !iavi:ng ofS53;617.700), o, s discu sion bove. 

4. 24 h1ch Bo T~l.':s i11 l ieu of36 Jm:h Bo. Treer. 

CSRD ,claims. it i entitled to a VE re1ited l:O planls (value ensineeri.ng ilVings of $28 . .,200.00). 

5. Saguarnll Bim!!11t bY CSRD but Inst11!lc:,d cm CSDC Prnrc:rty 

· SRD claimY Ibid l!hi:y an: due: ii ·wdit foc s:tguaros llial CSRD pu~ l1ai.ed tli.ll wen: m 11lled on 'the 
CSOC rm~cct ( 6 727.00)'. . ls.o, s~ dbi:aASij:icm 11b-ovl:. 

6_ Pfant 7\•tal r[al Not Aoc111ircd or Tnslnlled. 

d:is~h!is«i abOl.'t:, CSRD !aims ii red:it is due for pl.mt niJlc:rials th.it , = .nc:V'er putdiased .fir 
installed 176,106.25). Aho, see Jisc1.1s ion abo,.,,,c_ 
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CSRD ,elai111s lhal!\brki1am h11s. breaott d lhe Con.tract by 11.ot honoring CSlill's reque~ts. to build per 
the pb . or c;,;amplc, CSRD ~t..'lt lh:tt M'lrtidl~m ll;fui cd kl c · ru; t.fl!-.i h o r,;:;t:iirung w:d1 J~ 
iilong fu nonh end o "lhi, ,1idi,,ay. The nolilh n n l ~taining w.ill (''nordi 1wini11:g w 11"), w~s 160 
fwt long ;lUCI located b«\. ecu. Station:¼ 119+'3S to 120>95. CSHD daims lh;,l thi$ ,l'.all's 111ut p,rkc a.!! set 
forth ill the: Contract SO is $82.SO pq ioot for lhc wall ( I .00 pa- fool for the cxcavini $4 .HI per 
foot for the backti1l"ng, 82.50 pc£ foot foc the ~Ol::me rniH:ng, and 5.50 pet' linear fo I for damp 
proofing an,l w hole -). 'lbis eqnat · to £36,256.00 in it tbal · ·due to CSRD dn to !\hrkiham' · 
failure to build the nortb retaining wall. 

111e s.ec.o1Ld n:tainitt.g, iil.t lig,htl)• ~0111.th 0Jd1 nordtem mo, tau1in~ w,IJ (''sooth r~,ining allf'') as 
140 foel. Ion , and loeiitecl bdweeii Slitl:ions 1 15+00 .inti 1 l 40_ .11 viis four fe.:l 1~11 at itto m.ut1.Ut111rli, 
The ,mn: ptioe for a four fool tetainin .11 in. tit Contrnct &OV is, $110.001ier foot oftli.ewall ($15.00 
per foot .for the excavation $4Ll0 per fuulfo.- the backfi11in O $&250 per Iootfo, die cun.c:rele rarili1i£. 
aml ·s.50 per linear foot; for damp proo 1111g and weei> ltol. ), ll1i ~t to S3:S, 74.00 in ,;mlil d111t 
CSRD dai.ms is duo from , . lad,ham. ltt iotal, CSRD tatc<l lhat irt is cntid,ed to a crc&iit from Marrldi:t.t.u i.11 
111c 1mounrof$71.,S-30.00 for 11.0! con&U'llc i.ng tlic, r,ctaining walls. 

In resp,on.s l\4arkham db.pules CSHD · claim. ).,J.irklu m states thillt ·1mtl\ retaining wall , .~ -eli1niru1terl 
lfl. a ch.m;ge order nd die1LOrd1 reuiinin waU _as a<>reed ili'I tne field to not b perfonned as lhe ori;ginril 
d<lSi_~ did nol \ rorlu1 dra n. {hdght of lope being high r lhan lhe top of d1~ all). . a re :ulL 
),1atkhmn sratled Int: m1hanl;n1mt radn:r th.111 iruilall llu:: · <1ll Marklru;m i;talei; 11ml HR •(mfiri:!iw ll1ti 
fmal ~loping\\ ,~ ac,;:;ep!able arru:l th.JI t!he \ .i.11 Will-Snot nece~li<it '. l\,tirkhiJJn offered a credit fo CSRD in 
~ prGpo.sal lo include both the nrn:th retami:~ all an/l barrier ,,,all end lreatmefili; asso •iated DOS.ts aincl 
credili;, howe- SRD did nul 11c ·,1:.-pl it. [See 456 and R 1349'). 

CSRD .laim~ lhal Markham Im~ breir ·lied too Conlrn:t by nciL h1moring SRD';; requ Is lill build. pm' 
ihe pl:m ililcludius ] 4 Clld 1rent.mC11l1> lo the barrier walls. CSRD i.tatcs th!iit the b.in-icr walil f;Tld 
tre.1tments. ere 10 be oonstni.oted per 1he stamped ,la that were approved byt.h TOCC. I\farkham 
J iJ nol imbKI the ~ntl lrealm~nlls claiming l!ln: ,d ib'tl p - ~I.!; 111 s,d~1--• cum:em.. 

CSRD .irokno\'l'led es tlillt :Markb .. 1rn ofi'.:n:d ~ c~edit, ho\ 'ta,er 3CC.Un1in • to CSRD ~1.Lirkn,'im \ ·~s onl· 
willing lo offur a credit o.f le8s llifm Sl,500 for not OOlil'Slrol..1:ing- du: end treatments pt:.- plan. Up0n 
rc:1:-dpl ul' I.In: pmpm;cd. c@i I 1md ,11!.fler Markham refm1ed lo pm\ · Jc dcl.ii.il regarding too -..'1-cdit. CSRD 
instructed t,.,fadd111m to build thP.<!ill end !rcam,.cnts pei- lh:: p lam.. lhm.e p.1:ui~ rcflre:t. tlhrce--fool blunt ~ d 
!lticliml!i th.1t ha:\<\e 11ot bttti crnistructcd_ si11.g fari:nam 's mm prici11g c-011.taiined in t!ie oniract • OV. 
lhe cost 11fc-01i18lnrotir111I lhc 14 end tri::atm nt!. woold oosl. , 16 065. 18. for which CSRD bims a cred11 .. 

}.,1.arkfu di!JlJu\-Cli lhe gc,dit and !'>~les &it SRD co tin~ to d.::by aod refu CcS to p·rm•i.de the: 
illformation t r, complete the end lrealmc::nt~ :ind tole! M.-i lid 3'11\ to ••build it p.:r pl:m."' arkh\'llil cam10! 
build ii. knowin81 um11fo oondiliim for l,ln: ln1v~.ling public truil h::1~ been iuoolifo:d and oonlinm:d b · 
HR, .iL"i wesH m; ll1e 1D ,C. oording l.o .t:nkh:im, TOC is still wiri.ting for CSRD ta llro'l'·ick a Rvi:scd 
des ign !hart is :!lafe. 
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/\s a res'tllt of the panel s filldiags on. the Lit.kham claims above, CSH.D's claims for d,:una~ 
:md bim: for credits {fur ,;it1yd!ring oth limn wh.Ji h: h includct .i.h , in faikham •. cbim 
,. S.lJIJ;i ), I u..spom lo som oftl.1c lndividmll ' 'SRD clll:im and cmlll · sw , we p1ovidc th;; llow' g; 

• laim 1 ~nd Credit 1 - Watet- '11mp~ .Brosd1 ofConbct. TortfoW! Interference !llll.d Crodit 
Thi:: p,'IJld did not fiml thllJt ~- dill.m1 br~ched ti1c · oo.11,JCt or cmnmilied ii torf ~u~ interfemict• 
rc:gaxd [ng (he water c:1ml)U-q rr;pbcemcnt hidding t:im=s. ! ilidmg: ih;it there Wal, no brc;u;h of 
co.11t1·a.ct i<J • upponctl by th· fact thltt Ilic origina wata- i;am1 tis d(l ign w~<i never fw ally 
appro,..-ed and Jlcrntltt~, 1.1d 1h final rc-d igncd wara- c.m11c!U!l was a !mpfotcly di±TQJQit 
design thaa lhe origin.1 I. ''I\ c 11ho do uot agr~ tfo1t ilicrc w.is a toctio~ interfcrCllc,; c.11,1.m by 
Markham. vidcnc,; Wl.lS lacking 1o show llial thc~ , a, am actual chilling cficci cau, cd by 

ii-cha M,rk.h'llm Sr.'. omm..- al the w.:i r ~1mp1ts 07 Jun~ "}f) i9 pre-bid m eting. Fin.11. , 
w ;i o dis.igree will.I C'S.RD thart ii is entitled to .i complete deduc:tionlcredlt of the eniu-e SOV 
1tne it~n(s) for1he oi,jgin..1] water c,,mJ1115 anw,m.t in.1be Contrnct. \ ork Wil5 ~med .ind 
tiin.e ,ea! on the ooost,er pump and tGs.e:rvoirr porteo11 of 1.b.c wal - ~y tcm. A oomple-lc• line 
it 1 deductloofcredit · not W$UMted. 

• laim 2 11nd Crcditll 2 t}m;iui l1 6 - L<1od c;iping b~ucs: The pa11CI doe!'! not 119cc tfi..io t , RD i~ 
c:fltitled t.o the clla iin for nccdcng: additi'oool pJapl. mat~·i:il o:r fo:r lhc cralill, sou.gh:t fa,- dc~(:'fl 
cobble, h;md watering., bm-1 lrec izc s.:tgUi.ll'OS i11st11 1lcd n CSDC propc,11y, or planl material. 
11 acquired or install d, od1er than •ha:t lw biaen included. iii [Vfurl,.i1am' daim credits 
discussed above, The p;I11cl folllld tl1.1t the testimony .ind c.vidcnto regard· I! the l11rnbc.-p.img 
portion oflhe ~j~ d to the conch,1.~iou di.tt ' did not "·11nt to fotlO' the l.md¼'IIJC 
plans, dircd,cd t~•hat was to pl.int iL and dif -iJcd whcK to install tile pliuus jwhcth o:11 

CSRD or 'S · Jl.l'.opcrty). It wa; n "t until the TOCC wotJM 11C>t a:ppro,,,. th mml.bcr c,fp111 ·r­

ius,tallcd on the Project (dE:>pitsl CSRD desire to 1 sa1 the dcMi~·), ,md the l'arti- were .into a 
disJrn!c-r,cgarcling lhc b:mdsc.iping and credit . lhat these cJaim attd credii issues ripened. 'f.bc-
p -u,il find that t\.wki11mi f, llo •ed d1 dmct' ot1 of 'SRD ll1r lJghout the laodscapc c"' 
provided do,~umentalion of the pfanl:5 delivered. and offe.t-ed :i cred~t fo1· tile pllam 11.0l .ac.q'll:i;red 
or installed. 

• Claim 3 - Dcfccti:v~ \V rkm;:iru hip: CSR:0- claim fur allegations of dafccth·~ '> ·000J1.u1ship, 
including die co t •C>fl~, ering catch basitu and lated db, it111:zc lroctures., am101fag U10 cut 
ditdi a wl e.re the ioJ OOCl/ll.'l"e • .and grading • dj a,: ll to the roadw,a. I direct, a away 
from. die Mid~ ·a}' i;, deiued. 'I 11e p-anel does :u.ol ag,ee that the work. w defective. 'Jh p.mel 
finds tba.t Matkham · expert Dullum w C011'eci, in her testir11011 ·• th.it. :M.,rkh.,m 's w01-k. wu n t 
dd~liv . 

•• Claim 4, - Liquida!ed Da,n~es : . a rei,ult of the p;mc]' fi.ndrng- lhat Sub!ltanti,nl ' omplc:tion 
oc1;11I«d oo 27 Th;,;:cmber 2018 11$ ni::moriJJ.liz;cd hy Stocl-:r's signi;d .i11d si::11lcd 5n'bs1.l1 ti;il 
c-0mrietion letter [Sec H~hihit l6], we dei,1y SRD !. cl.:ii111 fo~ liquidated d:im,agc:i.. Th:: p;11n::I 
,foe~ ·1110-1 phll:c all}t \ cight on CSRD•. :irgumcnl. th,t lhc Di~ufot tllgi.n _,- ' . igm;·d ;iJld ~ led 
ubstm1t1;'ll omplcUon lctt0r h:1d oofumg to do with .ictmd completion of dt~ wor 
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• Cbim 5· - Exe~ l\.btcrfal Co. t ofRemov.il: Th.c i$sµc of Q.CCS- 1m1tcriaJ,. ba~ling m;1terfal, .md 
pJacgnc;nl ;i,t the rcsc;rwi1· site amllor Whlspl;fJtlg S~1'in~ ha,; b,o:;J1 di~c~m-Od ~, 1~1ib t1oovr:, 
The p;incl finds thaA CSRD , _ a,1~ . lhc _ cc. ltl~Jwrial. and dircc .o?d. pl31CW1! 1t .it !he el'\~· r 
sit"' :md Wl.1is1_1,ering Sprmgs for fumr 1.1 , \1,fo d'. a~ec- tb:n CSRD is e11tit!ed mi cb:i.m lo 
now Nmove tli.e material 

·• Cn:diui 7 anti 8 - Rot!liiinmg Wall md Barrier Wa El Ends :: Ai. diS<.1.1-· -~d 11b o" · lhese wo issues. 
w= connected 11s part of m:golii11Lio11 betwoc:n Markhiml and CSRD. M11rkh:un !ales that 
~oulh .ret11irring- Willi was elimiirn1tc:d ·n II c:Jmu1gc onilcu, Md the IIQrth rd:.nrin:ing >,rnll 'Iii.JS a:grcc,d in 
lfa:, ficM to no.t be perfurmcd 11!1 lhcari8inal dc:!iign ,did Jll(]t work as drawn (lie:ighl of slope being 
highc::r llum I.In: wp ,,f the \ ·all ). AB a r 1!111, Mad.hum graded th. emh11inknu::111t rather 'llum 
·imtall llil c wail I. Madh:UP stat that HR c:m1furoccl lbc: fID!l.l . loving w aoc:cpt:i.bl a11d dJ:d the 
wn11 w.-s Mt l!CC4;-SS!Uy. Mru· · l)lfil o.ffemt ;i credit to i.n ll llfopos,d to iucludi:: ooth lh-e 
north ri::t;iining wall tel b,m-tcl' waJ I aid tre.1ttw:nts :i.illocialed costs .-iml c:rc:dits, hom:,1,::::r CS 
did :nol :ic:ccpt iL. [S C. 611ml Rl349]. Nnw CSRD w1111ui ~cp;irntc red.ii.~. 'The t:NJm:I dno. 
11 t .:i.grcc wilh be _ Jil .tmoullt!! c:l;t ' ~d ll}' SRD a.nd · ~tc.14 coacurs wi.111 the e1'Cd' ofl:'m.-d 
by Iv!.·1d.J1.1J:n. 

111c d' c, 11ia,11 of lhc C RD claim and claim f, croliis lu: ds lhc pancl 10 cm 1mcnt oo how the 
Pm jo::t wa-. m11.11agod by SRD. The Jl'm.c,J _ und lfo1t RD C3/>C!:lti:dl · trc-.ik.d !he Project w. hm,,j(lg 
one pol rif money that could be u-.cd a11cl di~tri.lmi:.cdl wh=i.,scr :it w1mlcd 111.nons SOV inc item , o.- C'I 1 
b tween RD an,1 CSDC prqJccl:s s Imig tli. oci i'<llluh wits no increase in tli.e OO.i!l.lr.lc.i: moll I. 
Design plans 01· l.md ·c;.,pe ph1ns w~re not lw. foll d ;1s .1 res.ult of Ji ld clirections given by 
Broo ' or HR 1bis WIIS evident throughout Utt. ~tiwmJ}', How4;1,·cr, whc;oc:v1;r 11n issue ll l OSC v;-h;.rc 

twkham cl,, i.1n~ th.1. ,1 cruinge (rfdg wiis no::;do.i to inci;ea)Se lhr:;cOf Ir.let sum, 1tc p.._mcl. fuund fw l 
CSRD r tcd l rtjcclioo 00! cd on clairru of oot complying , "th die C'onlra the pL11is, change ord 
pr~ , bill' ig p cti . etc, Ule abo conl.11l.ents tl1i, reason. '° ·l1y ili A.tbitralo f. mi.d tho 
t>e¢imm1y ofvruioUll MCCI _ ·il11es~ liO be pc1m ive. nd. ltpportG( where, the t'E:Stimouy of S.RD's 
wtl~ cs to be unpc:t'S'li.t ivc amli 1.m.mpportcd lhrougho11 thi; rMtrnticm hcii1ing. 

U!tT OFTiillADOVEOISC. 'SIO ' R E IITT,VOFllU.li:V]])fu"'ICE, R EVIE\ · oF 
THE T1 TIM:Oi,\IY, ,Uffl REVill.\ . OF TH PRESENTA TIO S 1N TH " f'lIB-IIEARI G 
"'T. - ·IENTS, ~r,o 'l G G 1.IEl'H'S, ID POST-HEARi lG SUBMI' IONS, THE 
ARBlTRA'l 'OR • Hl!:llliBY 1AK.E '11fli£ 1' UL LOWING ,v,um O llfl!: CLAl.MS: 
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Ma1i'kliam Claim 

A_m0u11t 

Awarded 
I, Oill!rm. for Diffe:rine ~te Condition:i, 

1 Gettln~ Co1utructlon Water to Site ,During_ (onstruction $389..973.27 
Ex;;:ess Material: E;,;cavating andl Hauling Materi .a I to 

2 -~ Uc! $544.575,10 

'.3 Rem1Aral gf Stoi;;kpile .$i6U26.2l 
Subtotal s1,2 is,s14.58, 

II. Ualms rn:r Wor.k·that: Dii~ci!ion w,n Pr,ovided after s111bsta11tia II compl~i'o n 

1 Saddle Mountain Bnidi;1;e Gradtnw'flip Rap May and June $57,56'.5.07 

2 Saddle! Mount.a1ln Rir, Rap Chalfirie I Ch-a111!(! Mar,; a tld Jun~ $35,.580.70 
3, Concrete Spill,way Mary a11d June $9,,300,56 
4 Spaulding Slope Ror:k May $2,47'J.10 

5 Re"Grade at Tl" Storm Drain Plp,e Ma,,, and June $5,,516.56 
6 Construct Siltation Ba~ird u ne $18 446.27 
7 Storm Dam.a,ge 11/25 & 11/2G/2019 $6,.992.49 
s El!tended General Conditiorn; Thrn Mav ii rid J1;111e $279,432.9'2 

Submul $415,315.•67· 

111. C:l i!i111$ for l]Jnpaid B.ais.e Contract line ltern5, 

l Eartliwotli $1,109.66 
2 Storm Drain $67,2:11.8.,00 
;3. Paving SS9., 126.00 
4 Ul:ititv Adiustment $53, 1!56,35 
5 Laooscape $456539.68 
6 Pump Statm:n and T.a,nk $4017,871.49 

7 General Cooditiom; S14,457,39 

s General C.onditions 5.1% $13,,418.12 
';Jo Bond Sl0,728.97 
lO Safes.T.ax .$180,0'ill,,30 

Subtotal $1.263.,716:96• 

l\t. Claims for Ap,pmvi!d and Unprous$ed Chanel! ,Ordt!rs 

1 VE - Add mboon Curb $32,277.26 
2 Prc-Conslttict lon $73,02:S.OO 
3 Rip R.iv_ Installed _ $53,560.30 
4 COR 7 P.ennit Del.ir'I' - Sflurtdow11 by TOCC S37,404,84 

5 COO ·9 Trralle-r De1111,(1 A-sbe5to& $2. 522.53 
6 C,OR 10 Fi:eld Directwe 1n .$£,740.00 

7 OORll R'FI Ill $1,l l4.4g< 
s Various CO Ws - Surv@'V Changes $26,015.01 
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9 CJOR 20 Roc:kirn,ra,y Hil I Heaclwa,11 $38;954.8'9 

10 Va'1,e UJJlcrete Ca ll<1rs. $3,333-85 

Subtotal $275,008.17' 

v. Withheld Retentiun 
1 Withheld Retentlon $838,578.77' 

VI, c:tedit 
i. Oredit on E.11ice5.5 Mi! terial Claim L2 [$49,513.48) 

TOTAL 

Awa!'d befQ:re attomev fel!i, co$1:$, e,:pemes, imeres.t etc, $21,ssa;ssom 

-CSRD Claim fFrom Closing Argumttnt} 

Amount 
Awarded 

W.iterCamplAr. Breach ofCoJ1(ra · ,($,3,111,430.001 aoo Tortious 
l lnierference ($8S4,,\04.82. to $1,487,000,00) where the total amount of $0,00 

cfarnases cambiJ1ed will noteX1;eed $:3,1l1.l ,'i3Cl00. 

2 Plant Ma rerl.il $0,00 

3 Defediive Wo:rlrnanship ~0.00 
4 Li.cl uidated}Del:.iv Dam iji!l:e~ $0,00 

5 ·EK:ccss Ma.b:!ria! Cost of & rnoval $0,00 

Awanll before attorney fel!S, cos.ts, interest, ,etc. $0.00 

CSRD Claim fol'-Credits (F110m P~e-Hearing Arbitration St.i,teme11t) 

Amo1.mt 
Awarded 

1 Fa,rlure to Construd Wate,- Campus. $0,00 

2 Fa,ilure to S;p:re:;icl O~ert C,;ibble $0.00 

3 HaFtd Watcr,ng 111 lieu of lrrl ga ~ori $0.00 

4 24 Inch Box f rees in li !!'u of 36 looh Box Tr,ees, $0,00 

s Sa,guan>s Bought by CSRO but ln:!;italled on -CSOC Properly $0.00 

6 Plant Materl~1II Not A_c,qu Ired or lnst11Ued $0.00 ., Faflur~ to Constru~ t P.e ~ ining Wall$ $0.00 
- - - - - - -- - - -

$0.00 8 Failure to Construd Barrier Wall End~ 

.Aw11rd ror Credits $0.00 
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, , n 1;1lt n the a.ho\ ~ ruD' s 011 lllc daiim. w di.'l;lm l.iim:m b klmm C 11mct' g Co. 11 , , the 
u ful [:)(C'i'ailmg patty lD. lh arhitralion, w!m will ~ 11wardecl r~ll,Ollll!ble .ittonwy t1 imd ot 

mi on;1bfo c.-pi.mcs of ;11:bitr11tion, afong-wid rcitubru-s,cmcnt of the Aroitmto1 ' c.1-1~1!;:!l and f~, 
togcihe1' ~, 'th othc1· cxpen cs in m amount to be cLctcrmincd by the hi1 ton ~flcr 1'CV!icw ofdtc 
ubmis i t1 of ,m ilim1ized and verified uest for iit,torne}' f®S and c , 'W'h.~11 t ling at die 

au.11hority 10 ae.nrd :ittomey f. - a:rul cosls, w p.l'ovide ll1 foUowing. 

Cl11imant' · , \A Demand for Arbi1ratlon fom1 identified antomoy fees and inte:re l ' oth rdfof 
sought, and :1ltuf'fl!e)' foes\ «ereque d in the 11ltad1ed pl ding to•tll :\AA.fonn (entitled De.--n;:md tor 
Al'bi.lrnt.io11 plll'Sl111nl !.u \.R.S_ § 12-3 41.0 l ( hii.h in arbitr:1tion, the arbilratmt ~ mily ~ l1rd .ittonn:, 
fees pursmiil to A-R..S_ § 12-3021.B.., "An :1rbilrat.or m. · .w ;:m:l rea ·oruible altomey fees ai;td other 
reas.amlble expenses of ,abitration cm1, iftl:'u1t ,-1, ru-d is aotltorized b, law in a ci il action in •olvin!l tb 
s.a.me claim or h · the .igrceemwt of th P.ini:es to d1"' Mtii1t,uio11 proi:eedmg . ' ), Similar to Cfamunt, 
Re po.wknt ;i.lilo reqncsloo ilillom~ feu pu1·s1J1.:mt to AR.S. § ll-341.O1, a , eU Munder .A11icle 8.1:' of 
1l1c, Contract v hen it fil d R pon<lcnt R p-0 and Countercl:1i:m , 

Additioit,ally. Clabmant's pre•he,1ri11g arbi1r-.-.tio11 statement dated 08 September 2020 &trited d1at ii was. 
ettlit!ed. lo "':atto.ro.e · ·' f. and o -., punrnant to A.RS. Soo1ion 12-341.0 1." Respondent's pre-hearing 
arnilration sa tem.ent dated 08 Sep .mbe:r W20 did not umcl11de a spe-cifie r-e.qi- l for aUOl'rie}' f~ .~1:nd 
c.mts, l:wwwer it did nol ub.'w t.tu a tMd •' .l'Wllv- • of 11Uomey fi: es. And, 1·1J1111 Piirlies n:qu.esh:d 
.:'ltlomey foe s. and cos.t!J in thelrclosin Ta mmcnts .ind Po eiiPoint present.1t io11s. 

Next, we Tt:\ · tm' A.R. S_ § .12-34 LO l , R.a..xw-1::ry of altome. ii.:t:S, , hich !ales: 

Jn •nr !."'Ollt~te1l.a, _ti ;n_111:i!l'i11 2; mdccof I ('.nntrnc:l,_,ex:n!'•il~IUI': im,lllied_, t he mud ma~ 
award the ·ucc~~ful plllrl.v .ir•ea. oonib.l i! :!I.Hornl'\' f~_ If ,a w:rillca seW,emool olTCI" is 
rrjecsted 2111d lh.ejml~nool final! , oblaint:d i. eqm1I fo or more finror:ihl lo (he t11Ter-or limn 

.!Ill CTfi~ IJlllde i_n v,Ti:Uilg l.i, . i::itle !ID. contcitc:d 111:t iCTn ami..11g r,11rt r,f :I C(1J11Jac1, the offq-of 
i deemed to• b lhe s.ucces-·ful party from th dale of the offer- and th cour1· ma , a ard lhe 
i;~fol piirty r!.:<~,m;,bl1.c: ,1ttum1::. f -_ Thi~ i;i::ciion i.h~ll not be C'1ai;lru.t;,1.i ,u; a!tc:rinS, 
proliibiling or n::slrictms p=nl or futul't: 'onlracl!j or i;t.1t11ws Hi.it um pro•,ide 
for attorney fees. 

Et Tile awaru of ruws[11mhle :itl.o:rm:,- f= pur.iu11nl lo lhi~ =icon slmuld Ix: made- tn 
mitis,ite lhe bu{dcn oft~e c:,.11ensc ofliti,g,11ion lo C!llJJbli!il1 :1justclain1 or a.just d~foosc. It 
pc.::d 1101 e qu:d or rcbk: fo the alito.rf!CJ· foes 11Ctm1 ]fy p:iicl or QOn!rocfcdl, but t ile :iward m:J}' 
m1t e..-..'-='l:! the anmuni paid m agreed to llc p:iid. 

C. e _ourt !l d 110h jury s~U 11wm-d J."e.!!. ~bfo.atCocney f= under this section. 

Fo, ih-osi: matleli!l m 11rhilmticm, :Hbi'Lnd.or~ m;1 aw11rd .ilfornc. fees pmt!wal lo R .. S_ § l 2·302], 
Rc:1;wcdics; foes and ~penscs of m:bilr.Jtoon proceeding, whicl1 ~l11fos: 
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A. An , rbilimtor tna.y award p 1.11ili c d11m:1g o otl11a cxemplaty rel~f if sudi .i,n award i 
au!l1orized by law ir.1 a. civi.l ai,;liun Lf.l\' ohiii1<> the same claim and the evidence produ•ced at 
1he hearifis ju,~t ifies the award mule ti\ leg:ai ··,tandard$ od1erwi.se ~pplieable to lbe cfaim. 

B. t !l! -ubitrmm· ou1y ~v,r!l 1•e:, §ORahl@ f!\!111·ora: fm 1md rul'ler msrnmbl11HW :RSl'IW 
2!,1t!liiril1U1m mu!¥ ,jrf:l!hat ilmr:d is ;i11thoriz;ml by lflw in a cMI ;,ctfon iu·oMng du: 
. ;am,t,_41 imbf•t}W t,h,ueJt;, IHill.\Jtf_tlmJ!\UJ,W.!iR---9•£,,v;hW,.;lJ!Q;l\,,llU~, 

1 award 11.11dcr !o'l'.>Ctlon 1.2-3012-ur fox \',1catlng m1 aw,,rd! ond1.:r 

D. An .irb.itr.;lt1:1.r'11 a· wit:h rub.ere RSJitt.§,, mu~1 !fus m1i:l:I a · 
nui::,1.icl,sdi j I Hw,,.a~;ircl,. 

E. If at1 • rbittatoc 11 1ards pmtltive damag or other ex 1plilf'}' ief unck1· iibsectioo A 
of dlis seclio.n,. the aruitrator slta-11 pecify in th award tibe b.w.is in fact jW;uf}·ing ,ind 111.e 
b si:s in. law authorizing tit Wi'.lrd and ttate sep:11 I ly th.e amoum of 11,e E)Uililiive dama 
or other xempl.i relief [Emphr is adtled.]. 

n,erefore, ti fo llowi11kl' documenls anii l<'ilUles requ,es;t .arnd/or illlo .iltotne}i fees.. custs. expen~, etc.: 

• C'.l.almant D\¼Dl~11cl dated 29May 2019;. 
• R ·1>0ndwt R, poo , :md Countercl.titru dated 14 J'uoe 2019; 
• ('. l11iin11:nfs. prc-hcarin srbitratiul'I Rbrt.c1nem datod 03 S p1cmbcr 2020; 
• Cfo.imanl'f; and RBHpOlldt:nl's closing arg:11mi:ai!; and Pm ,erPoinl pn:senlations; 

• A.RS. § 12,34101; and 
• A.R. ' . § 12-3021. 

11m 111:!o,..·,ll its n:lit:d upon 111s riilificalion U:i.1l lhe .4.Jbilrator!; h11ve Aulho:ril Lo aw11rd allillllle)' f, s, 00/l!!I, 

~ml expe.1ll,es.. 

TH.ERE ORE, IT I HER.Em· ORDERED lhat Clri.m.1111 shall submit its. ve.rif'.ted request for tli 
a1nuilirllfl of iiillomi:: ' f, , oos1l!, ,lnd 1.-::qii::rne · 2>liili1:.i1:till ·· it~iaecl lo ullow :· dek:rmimll~cm 11f lhi:: 
R'<!:s,Onilblt:• m11ounl .for 1111:: finill Awiin.l. Stilmii sio11 lti!,II be: m;ick: lo lln:: i'l.11bilrntor~ and oppo.sin ·, 
co1.1nsel ·wid1in 2 J calterular d..; ·s. follcn .mg ti\ dale of lb.is Order. Reapmtdent sha.11 lrnve 7 c.,l~dw' Ja s 
lh=3tl1rr t t1 lile :'In, wmmertls.lobjectioM lo Ilic:: requc:i;t. 

In 11.ddition to lhe 111tkm1e · f~. cos~, c:.-:pcn.~ci; li1.l.bmi%tcm, Cl11imm'II sl1111l im:-lude .:i revised c.11 lc:ulation 
for inl:cTc!lt Suhm L!!~i:on hillll be made to lhc rbitr~tors a11cl oppos ing oounsc:I within 2] c11lcndai- d,1 ·s 
following 1,he dn:te of fhi.s Order. Respm1tlenl ~h:ill lniave 7 (.';It ruhr cln.yi. lhere.:ifler lo Ii.le any 
comm 11t: lobj tio.n.~ l.o th-e inh:re-1;1 e.akula1inn. 
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On dti;:, i~!S ll l;) fiiU,<:11:, , lt1i;: · , 1,;:I ho~ Nvi e\.veJ ~be brie<li ~, llll Pi'rnnpl Pitj' A,i;;t lnt...i-e 'I ePl'A") llild 

C lime~ w tere,sl t!i.it were fil b ih Par i,I!, ' LI 16 ()!:;Lober 2fj2(), We h.l,v re ie-d 1h a guments, 
d ted antftotity. mid rnrui-~ . Hie pan I finds thin for tti.e im:erest clllOll lmion. only 1111 "" Pl'A interest of 
I 2'o p;)f :irumm will :apply ro this matter. Tile .hail oot b ~ dual ppli,cotioo of, ,. inter st aikulatioo 
of. both PPA (UH! oolrncl Intc i t. Addilrom:,lly, U10 inlercS1 •Clllcu.lali Jl lu Jl bi> basi.;d Ol!1 tll, 
foll, wins !Jlelleuulto fr 111 'LIie PPA amt! lhe Conlroil'l for re\'i<l"I , ijp \'l]l , mu! paymn..nl due dill\:" 

•· P!:lyllllffll Appl \mtiol.lS a d~med apprnwxl . .\'<ffl. (7) days :tiler tll _ ail.'f.l M:, ·ved, but ooly 
10 th~ eirnmt tht;)oy ll.re not disputed hy • RD v,"ithm 1hm 1)1:)HOd . 

•· nee d.ecrnoo 11.ppmved, paymt'fll i:-. due to M:u kb:1111 I wen I -mic 2 1) WI}' tb i:lrcaflcr. 

•· lnkerc,'il bcgim to ac.erue t liinty-fh-e (. 5) days after the Paymcn1t App1ic~ti l)Jl i~ deemed 
lll)IJJ,c,\•e..i. 

Thi. i~ llll 1,rtc riin Award (on Lh.o prindpnl ammmi of th0 claim. only) and Tdi,r, and not a Ffon! 

A ward. The u11dcrsigiicd retain jurisdictioo O'i'Cf the i s11.cs of atror:llcy fee , cools. cx.pi;nSJ ~. :ind iutcrest 
until ~ Pinal Award is, rendered . 

Signa.turo: 

11 Nove111bcr 2·020 

Soot! A. Johl'I ·on . P.E. 
Amiimlo r 

Is/ ora behnJf of 
Sc:otl C. Ry:m _ Es.q. 
Amitru!or 
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1enum ·bit ration .Associa t · on 

.l\me:rican Arbitration Association 
Constni.dion In.d11stryA11hitration Tribmial 

In. the Matter of the M itra ti.om ]3efween, 

MARKHAM CONI'RACTING CO., INC., 
an Ariz.on ompm::a.l:ion, 

v .. 

CAEAVA SPRING:SlIBVITillZATION 
DISTltlCI, a s,peoial pwpose, tax-levying public 
impro.•emflilJt d!istrict, 

Re~ndent. 

) 
) Case 0 . 01-19-0001--6904 
) 
) 
) FINALAWARD 
) 
) 
) Arbitrators· 
) 
) Scott A. Johnson, PE. 
) John. I .. Jo~d:, Esq., CFCC 
) Scott C. :Ryan, Esq. 
) 
) 
) 
) 
) 

_______________ ) 

THE UNDERSIGNED ARBifiRA'JORS, lm.--ing ibeeD didy· ;appointed i!5 ihe panel. arbiimors 

("Panel"} by the American AJbi.b:atian Association (" AAA') letfe:r dated HI July 2019 and Jm,.iog bard 
and reviewedlhi! prools and ,alli!gati.ons inPhoenix,Arimm dmring m ~-idmtmyhi!aring &am 14 
September :2020 tbnmgh 11:2 October 2020, aiang with closmg· ~ on ff/ October 20:20 !illllmittal 
ofadditiooa.Hmefi~on 16 October :2020 ednmts eme:redinto e.iidenoe aHhe amitt.monhearing, aod 
m.r-iewmg·thi! p'le-adings aod pre-hearing amitnli.oo statemem, issued ao. Ioterim Awa.ml lhted. 11 
Nmrembes: 2020 C,Tu.t.erim Awa:rd.j wherein Chim.mt~ Cootrading Co.., Inc. C~t'' or 
"M.adham" or '1.ICCf'}, was awarded the priocipal ,amo'IIII± ofdalmgl!!i in the amouat of 
$3,950,980J61. 

Additiooally, as part oflhe loterim Award, Claimant V.!i!S deemed the SllC•lll!!iSfui pmrailiIJg paR}' m the 
arnm.d:i.on, :who woul!dl be ~ ll!aSmable attorney fees: aod ;odier ll!aSmable expell5e'i of 

.ubib.di.mi, ,aloog wiih mlnmemait of the .Amitmors' ~ aod fees, fogedier with oihe£ 
expenses; aodintemstm ana.DHIUll.tto ibe detennmed by iheA!!b:ifratms ,alrum.-iew ofthe s:u.bmissionof 
an i!emized aod verified. Jeq1161· for altomey fees;, oosh, and iofe:rut. The lnferim Award included an 
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di:r for -aim.int to ,_ ubmil ii!. vi:rified · .:(I ' t for the:: amol.lJJfa of ,ittom~y [t:ti, , costs, tnd 1;:; Jlt:nsi.t. 
lifficia1tl , i cmizcd io ~no\ a ~ktc,'lJJlinll'l~oni of H1c rcasoo.1blc mount for tltc Final Award. In addition 

to ~1e attor11ey fees, cos!s, expens subm· s ion, Claimant was lo indnde a revis cl cal:cublioo. for 
it1t t f ee Pag ~2-3,3 oflnterim Awm'<ll Respondent would tb reafter fit 1111 

oom,ite111J objections to ti, re 1_ 

On I Dece.mbe:r 2020, Clamunt fj l-ed ins:: },!' t1ce of Submission: Appllc-allon for Attorneys-' Fee : Notice 
e: bcr~st Cafoulati1m; .ind, a form f Arbitr tion Awl!fil tA?Plil:ation" 0 8 Dl:ll;~lm 2020, 

Respond.~i;U Cahava. S~iags Rcvi111lizalion DisLTic! ("Rcsponclcnt~ or ~cSR. D~) fi led Lis Oppt!!SiLion ta 
Appl!cation for Att0111,1ys' Fe~~ and NotrceR ; Jnterest C;l!culatio.n atid Obj,ei:1ion to Form of Award 
(~0pp:')5ilim1")- laii;ru1ni and R.:li(»ntlent are nllecti11i:ly rcit:rred to ilS the Parln::.s 111::rein. 

H.a\ '11g reviewed :n1d deliberated oo laimaul's 01 Decffllber 2020 Applcc:ition. and m1 R . poudent' 
08 D em her 2020 Oppct: tion, along will-1 r,e\·iewing cit«I cru;e law, -~• Jluleii., ancl RtJ:lt::s of 'j\ · I 
!?rocedu1 for I.he Sup -· or ()l}Uft~ of 11zor,a. th 11r!{letsigned. Arbitr-atc»7S liereb. render tbi!:i 1; i111al 

, 1ml for discus ion :iml re{l90nim;g for h= damages p.reviowJy awllfdod on lhe princip:d amount!l of 
1111-: claims to Cfaim:u:tt in th amount of · 950,980.67, Int rim Award_ TI1e discmston beiuw and 
I.he .imounts am•arded reflect a lillamtt)Oll~ decision hy the Arhil'!!i'atm'S. 

PetlSQ. 

As lated in ta.c Interim Award, Clajm:mt•s AAA Demand fof A:rbilrnlim1 fmm dalc:d 29May 20l9 
identified .:ittoo1ey fees and in~ t as othllli !'eliefsought, ancl aliom .fees and costs were requested in 
lh!Z all,itcl1i.d pleading to the I\ • bittat~m Deml!lld fom (pl~,ling ~1liUelll D;:ni.md for ArbillAli;tJil) 
fating: 

• Conni I: For costs and altQrncys ' foes incuucd pu:.r.;u;anl to Section 4JJ6. ofttu: 
A9I"Cll:lnenl:ind A.R,S, § 12-34] , 01''; .i;nd, ' Fouud1 ,01w:rnnd forth::ndieh~ lhe Cowt 
deerrn jusu nd proper," 

• Cmmt II; '·Rea onable cos and altorneys' foe and. pursu, 111 to A.R.S. § 12~341 .0 l '\ ml 
"'I· c,r , ooh oth ,md furd1er reli:ef as. l!h Coll!rt deem. just and proper. " 

• Count, Ill; '"Costs and reasom1ble all:or11cy toes pursml:l'lt to thi;O:m1Jnl(;:tand ARS. § 12-
34l0l'~ and, ''.for suc:b. otlicr an<I for-d1cr 1-clief as th(a Coul'I {io(:ms just and proper, ' 

• Count IV: •· oi;ts rind. Na~on_able .1Uomc:}1S- feei; pl.l[!l11antto RS. § 12-341.D l'~ and, "For 
ud1 other and furtha- relief as the Court il=ii just and p,mpcr. • 

Respondent's Respome to Dem:~nd for Arbitration and 'ountert~aim. dated 14. June 2019 also 
requested 11ttrn:ncy foC!l and c-osts. Sc,oe,n (7) s.epar:rtc prayers for rcli1:f of the com1l.crd::iims sought: 
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• Connt rel.Jim I - \Ill: ''for co ts and atlorn~.s• fi incurrced pi.1rau.mt to Arizona Revised 
S1atu S . ion I2-34U.H and Section 8. B oflhe ntraot.,; and, 'fol' such other and 

futlhe. ~lie ~~ lhe; .i11rbi,1ra10r•oonclucb is appropriate,' 

• Cmmt rc~im Vlll also requ led, ' 'For st1ch other and furtlta- relief a the arbilrntor 
coadu "-is appropri,1t .• 

Clearly, lib Panies ooth sought costs and atlomey -~ pu nant lo A .. R..'), § 12-341.01 and for nch 
odter llml furth ·r r . lief ii lhe Co1,111/m:tiiiu1.0r deemed!oo.ncluded wai; just 11nJ properhpi;m,priate. 
Similar 1.-eq~ls for attorney fees coolis, and f.1.ullicr r~lid' as th~ Arbilrati.>rs do.m approprialc aR: also 
fow1d ln: 

• C'.lai.manf: Reply lo CS.RI)'.~ Co1.1nter~la1m dated 26 June 2CH9· 
• R~J.Wndent s Rt:!1p00,~e to [lt=m;rnd for 1il:ti1tll1ion ,trn,d F'ui;.t A.mmdiit ft1.1J1ter,:;: l;rimJ. dii1t:d 

16 ugmt 2019, 

• Cl.1.uu.1:.nt's Rqily lo C RD's First ArneJ.uled Counli::rdaims darted 30 Au<>11st 2019; 
• Re.sp-ondcnl's ccond Amended CountG'.l'Cl-ai:uis dal'ed 10 Ma,rcli. 2020· and 
• Cb1 imant's Reply lo C 'RD'.s Socond /uncml.cd Counterclaims dalcd O April 2fJ}JJ_ 

'[lie Parties have 1LJ!reed m mnltirp]e ple,,adings a,nd mi.utiple COilJlli· and c0011terciilit1UJ th/It ccY.oll!l, .rnllmney 
fees a11il fmihcr 11:licf as do::m;:,il appropri,te wen:::. rcq_llC.llted of Ute Arobilrnlm • 

Next, as discu sci;! in ·th;; lmlcrim Award,. AR . § 12-341.0l.A. , &coovcry nfa:ttomcy f~ - , tati::s; 

In any cool~! ~, ~cti.on mi iti:g mil. ofa ~ontrad, ~press or implii.d, the courif mav 
·award the sucre.ssful rilarlv :r>ea om1blc a.tto.rne fl."<.'S . l:l' a Wl'itten ·cUleme:nl offer · 
rtjec:1«1 a.m,J the judgmc:nt fin.all obbined i: equal to or more favorab _ to the off eror lhan 
<111 •o.ll'a- millk in writing to sc;ll.k imy cont kd action ;uis~ out of a coo.lract, the; ofkroJ 
i deemed to be th~ iucc sful party inm the dale of the offer and the court 111:1v amu·d 
tlte llC'OC's sful party re0Slll11ahlo aif1n-nev fo ~ . This eel.ion shall n.oi. be construed as 
alteitiJig, prohil)iti or relllr:ictirti pr,esent or future eonlt.i~t<i ot · t.itute,. lhllt Iii(! proviile 
fou atto:rnty fees,, [Emphasi .1dd ]. 

o;r diOSe m;1tt{r in atNtr.ation, .irbitramr!i may ii arJ atl.ctmey r. pu fillnt i.o RS. § 12-~021, 
Rr:mwi · fo~ :md 11.p,eru;es of ,rrbilr.itiou rri_ ··:xding, whiclii ~ll!.k:s in p · : 

An :ubitrator marJt aw.ml pumlh-e !hmaga; or 04.hcr exempbr1· rc:lief if su.ch fill award ii. 
authorized by 1.iiw in II civil .icfsion involvi.nz the same claim and 1hi. w idcn'Cl; produci.d .,t 
th hea,ri1;1g jm,1ifies the award under th l gal ;,;ta.ndards od1emis applicable to the clain, . 

B. An .i;rbalralor m11 • aw1:1rd reasonable :dtornc f'= and IIllbr reasonal:ile e pen 
ai·bHraJ io:11 onl if lh,1i aw.ir,d is :ml!horized. by faw in :i civil 11d.irn1 involvmg th 
d;i;im or hv thQ .0gr12fmc11t ofth~ P 11r1fog io thi> arbitration nroccl!ding. 

C. As to all remedies o&c:r than thw.:: :mtllorizcd by 11bioctio11s A and B of this sccticm, 
an arb'Jtratm.· mav rrrdi~r . uch r•rmu.l!Clk~ .as the arbilraior con idu.s ju 1 and 
llppm r,rfate 1mdl!r the drcun:man i!s of th arbitrntion :prou~'l!ding. Tille fact that 
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ch a remed~• rou]d no1 rnr ·woo.Id not be granj ed bv ·j M' rout i not a ~gro1J1nd fo'J' 
1.·efllsing to cim-lirm 011 award u.nder l'Kll."tfo11 11...302:2. or for , ·aeatin g an aw:a:rdl under 
,e~ttc•lii 12-3023. 

D. A!l)U.),J1t:1t11r1.!> mmM, llnJI fro. h!Mli11:r' iifu!i'11/( 1.!X[J!fn.S@:i, mm:I )lw nati;I 115 

prollideiil in · .bl' award. !Einph•a is added.]. 

1l1e Panel then .mi wed. the Off em of Settlement rn;1d.e bv Claimant. The fi rst off noted jp, by etter 
Jat"'100 Sqitr:m~ 2019 [S~ E~ibit 2 lo Cbim<1nt.' . , pplj \3UtJ11 for Atl:i:1rney~ - f i;:~] n;b::rein 
Cbimant v ,lls willin.g lo 11ccepl $2. TlO,O[l(J.00 3iS full cttlkfflr:nl or aU of its c aims. S11b oq~'fll Offen 
of Scttl.cinent were m.adc 15 July 2'0 1:9 (S3,700,00 .0 ), 2-0 Fcbll!l,ary 2020 ( 3,000000.00) imd 05 Jnuc-
202.fl ($2,500,000 .. 00). [See Exhibits ., aud 4 to Cla.imant's Applicatian for AUome 1s· F ]. TI, 

b1terim ard of$-3 ,950,9S0.67 ex ·eerls ~ -1 of1fo:s.e etlJ,eme11t offer, wmi h !'utt:h.:-r j1.1Slifies llii:: 
11w,n-d of re:JSooable attumey fei;:s "' nd olhc;r rr.tfsO ·ahle experu· · of m,itratioJil" undi;:r • . R.S. § 12-
341.01.A. qoolcd abov,:;, 

We. als.o looked for guid:11.1co in Ruic(;&, Offor of Judgnm11 Ariro11a Revised Statutes Am1otatcd, Ru! 
of 'vi1l Procedure for the Superior Couris af Ari:zm1:a0 ifecli\ : :Setltemller 1, 2tll9. Under RuJe 
68(g I • a p.,rty who reject.~ :in offo:r, hat clm:s not obtain ~ ll'ICJre favor.ih judh'1'11ent, TTiillil p,:,y i1'I a 
r.:mcl.ioo; "thJ oJTurnLu ~11 aJ,h;!_ · P$J'1.Jl:tlh1 ·!l..,~t: and dm!hlc the ~ able cos!.!l, a de.fined in 
A.R. . § 12~332, incurred after t~ ofter dlllc . " [Emphasis, d!dcd.]'. 

'l11erefore, the fJa:nel finds as follO\ : 

• A.R.S. § 12-341.01.A. pnwid~ lirat tile ~u1;;,;;.~s!itll rarty m ,my cent te,;I acti.oil 11rfaing oul 
of a conlracl, e,,,.-prcs:. or impli:cd may be aw.ml~ r-c,1: OJ:1..lblc t11i(>rncy fo;;;s . Claimanl. w;u 

tit !llt~ful p:11:ty. 
• A R . .. § 12-.,41.0l .A ~lso provides d1at ifa written. settlement offer i rej ted and Iha 

judg,nent fo1ally obtained · equal Lo or more fa orable l-0 tl;ie olf. m tll.an an ofter m<arl in 
writing to ~d 1 e fill)' contested :.ction 11rising out of a contract th~ q ~Jor i1> d fllQCl to he 
the t1CCCS.Sfol l)llrt ' Jrom lhc d:i:t,c oftfa: offer and the oowt mary award lhc 110XS"sfol p.,rty 
11e: onab! attom , fees. 'The hll'erim Award of ,950,,980.67 exceeds each afth e 
·ettleroent offef!l v hJch jusl.i.fies ~be .llward of re-asonahle attome. fee1>. 

• 11,e Pmi' have ag-reed in multiple pleadings and in mullipl coIDtt<. and oountercl;rim Ilia! 
c ·, altorney t~, antl farther rclie il~ dti¢med ippropriate were r•eq 11e- ·ted of die 
Arbitrators. (Sec A.RS. § 12,-3021.B.]. 

• A.R.S . § 12- 021 . pro,rid · th.at an Mhinalor cxp;ms m1d foes, io~c.fuc, , ith ulhcr 
e:."!J)enses_. mmt be paid as provided in the award. .A,s dis,cu:a;,,ed ool.o\\1, the .tdministmtive 
fee~ of1he and the oonipe-11 .. sation of the rbitrators sl;ia 111 be hi:irne by Res-pondent, 

• As a I lo\ ed. nnder Rule 68(.g.) 1 ,, 1.iEl:'lla.ol may be ;m·,ar<leJ iti, re3S(inaibl ett\ it , ' 
fee~ ii~ It,~ lnknm Aw.ml ~ceeded e.ii:b of Cht.inum.t\ . etllement offers ·!hat bef!:m by 
dat1.:J 06 September 20 l9, prior to, the ~igagcme:nt of c:xpoit Pam Dullum, Gervasio & 
!>i:,q:roci:it , lnc. 

A revie'l was then m;id.e -af Exhibits A and B 10 Claimant '.. Application, ;:md after OOJ.'i w of 
Respondent pposition · ·evera adjll!itmeiit~ , ere made, See djfims~i-011 b-elo, . 
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lnlercst 

:he Irtklim A warn incl11tfetl an Ordeir for Cbimanl t p:rO\•id fill nllei:;l!Jl cafoul!tion. After r,;vie.¥·in 
the c3 kufation of int, t for "lw1e 'p.a.y a-pplicMi n p.,i.yment:s, t1te Arbiltaton. lind ll!i'lt the inlevest for 
Pay Applicalio.n 9 in Ille amount of $462. • ,. ·ill b,e removed as ~ result ,of !lac. n..--visioru tha occurred 'to 
lhc pa}' application 1111d lfo1t Ute-invoice pa mcnt pcriocl oo;urrcd over a holida ' time frame d'urmg 11 
period , ·hen O aimant .md R ponJeot were nol in a [s11ifkant di pule tT die w«t or pa 
applicatio - . 

For Pay Applications 21- 38,,. ·c lrnvc-rcvicwcd Respondent's Bl'icf Regarding Prompt Pa rmcnt Act 
dated 1.6 cto 20:20 and [ts Exhibit I confirm die da of \\1hen R po:nd! . t stated in Column 6 
1.h iinroic¢. \WOtd,I be deemed iippn,, ·1ft.1::1· fi11111 ii[iplit,Micm, Weulsn note !h[lll fo t drt..~epn_ 
~pplicalio.n:~, the IIc-aring lt:stimooy i:t-"'Co'llcd lb.al lbe Parties hml i:n r:1ed mlo ,1 con!1mtioo rclalionship 
Umt c:ontim1cd from Pay Applicatim 21,Ummgh Pay Application 38. Addition:1Hy. as ta!.c:dm lihc 
Imerim Award die rbitratnrs fo1.1ndd1at 

_ _ . _ \ henever an i~oe a.1-ose ~ here \brk:bam daimed that a. cl1a11e,e order \ 1a!i needed 
to increase the co111ract ·um, lhe p.n.Jiel fowJ that ,,§Rl!!.m51tte,,I lfU'g©,c.•(i!"l!:L~ nu 
cl;i~ms of no1 to1nplying: with lite= Contract, the plans, ciumge ocder processes, billline 
-p:ractice:s; etc. Th~· abO\ comment:!! .uc Hie re. s:ous why the \mi~ lors found 1bc 
t tfoto11y of varioll<; r>. · • '! , itn, ~ s to be pe:rsuasr, a,_ncl 11pprded h~as ll1e 
le!ltimm1}' o CSRD': witner~e!:! to be 1m.pi::r1:1u ... si, ,md 1m:UfJt1orted ihruughoul !he 
111:bi.lration h.caring.. [Emph:1 n; mld.:d.]1• 

lie le!>timon of SKD · ownets repre.s.entative, Micha.el I!rot1 ka ''Bmiu;kn') attemptin, lo prm•Me 
jurtific..~!ion for rrjr:cl.ing or deny' Pa · AppJiCilticn: 21 - 18 hu:.:ked an_ (..'rtilibili.ty. a n:swt. lhe 

bitralor.s arP--.: witli lh.c interest ca.J.cu1'1tioo provi:doo · · ima:nl. for the e pay applicalions. 

,Re~po11. hl R~r1,1111d1mt' .. Opno~ition to, Dt11ic-1U rm for Anornew, 
CakEJ la.'tjnn nd Ob;iecti1m ln Fouu ,[1/r Award 

Rr:spornknf 08 Dr;i;t:mlx:r 2020 Opp~i~io.n taltd tlw.t Cl11imant' · Applicatioo and ils f;'~lculat'ion -of 
ult.ucst ovct~clilild in a numoor of r,;ispcc.ts. TI1c fu ll.owing addt .,,,;s Respondent' .tt'gnmw:ls: 

• M rkham all.::mpl!i Lo fo isl mm-ta:..,n.ble ca.sbl ilDtl cit~es onto CSRD when such <:o~Ls and 
ex~~ are not recoverable under Arizona law or e statute. cited IT' ilie Pand. In response, 
we ft~d that !b.e ,oosts and -~penses ilward.ed 11.etei.ri are justifiea .incl supported undet: A.R. , § 
12;.341.ULA.; \RS. § 12-3021.R; lliS. § l2-302LD.; Rule 68(g) 1): .t1••1·.:ernent cif 1hc 
Parties ·till ugh their pk11dingii and prayi:r5 for rdie ; ooicl.lor, a.!l •· ucb other and furtl r;:r reli 
as lhc arbitr;itm coodudc:s · itpplfopriat.e. ' 

• hrk1um1 atlcmpts lo rci;oV(,.,: ii 11,ltom y ' :fi:cs from CSRD for lime l:i-:ILlles that prcda.tc the 
filing of this 11:rbilralion. In response, .i.djml:mcnts have bc~n made to remove fees an.d costs 
tha.t predate th arbitration. [ ai,manl. • pplic:.atiou, • 1ibit -1-

• Marktwn ,111 mpL~ to recovw 11-ttomey:1' fc . for tim~fr:un s th~t prroato any SGUlcm.i.ni Dffl;T 
that M11rkhrarn prm:idcd to CSRD. As :;.lated iibovc:, sdjusrmc:n[:. h11\l'e bl.lCll mm:lc lo l'cmw c: fees 
and coo l!h:lt pred,ate Uie ar~im1 ion. R<?gardin,g removal of fees for time frames tbat predate 
any settlea-net1t offer. w~ dis!lgr e with Re-spondent" interpretation of RS. § 12-~ 4 .01. , 
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Da:ted: 16 December 2020 

Signature: l.- on beli~!i ~f 
S.Oottc A. Johnso.L\ P.E. 
Arbitrator 

8ig1ature: /s,J oo bcl1alf l)f 
Scott- C. Ryan Es-q. 
Arbitrator 
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Granted as SubmittedGranted as SubmittedGranted as SubmittedGranted as Submitted

/S/ Danielle Viola Date: 1/5/2022_____________________________
Judicial Officer of Superior Court

eSignature Page 1 of 1eSignature Page 1 of 1eSignature Page 1 of 1eSignature Page 1 of 1

                                    Filing ID: 13785536   Case Number: CV2020-017067
                                                      Original Filing ID: 13704487
_______________________________________________________________________________
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ENDORSEMENT PAGEENDORSEMENT PAGEENDORSEMENT PAGEENDORSEMENT PAGE
CASE NUMBER: CV2020-017067 SIGNATURE DATE: 1/5/2022

E-FILING ID #: 13785536 FILED DATE: 1/6/2022 8:00:00 AM

KAREN A PALECEK

CAHAVA SPRINGS REVITALIZATION DISTRICT
C/O MARK STAPP 4702 E CALLE DEL MEDIO
PHOENIX AZ 85018

COURT ADMIN-CIVIL-ARB DESK
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